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Ill  tlic  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  29407-G 
UNITED  STxVTES  OF  AMERICA, 


Plaintiff, 


vs. 


CLIFEOKD    J.    JUDD    and    FRANK    EDWIN 
SIIELEY, 

Defendants. 

INFORMATION 

(Title  18  USCA  Section  241.) 

Now  -comes  Frank  J.  Ileiniessy,  United  States 
Attorney  for  the  Northern  District  of  California, 
and  })y  leave  of  Court  first  had  ohtained,  informs 
this  Court;  That  Clifford  J.  Judd  and  Frank  Ed- 
win Sheley  (hereinafter  called  ^*said  defendants"), 
on  or  a))()ut  the  19th  day  of  April,  1945,  at  the  City 
and  County  of  San  Francisco,  State  of  California, 
within  said  Division  and  District,  did  knowingly, 
wilfully  and  unlawfully,  ]\v  tlireats  and  hy  foi'ce, 
endeavor  to  influence,  intimidate  and  impede  one 
Lester  Dale  Ilaliman,  the  said  Lester  Dale  Ilaliman 
beinp:  a  witness  in  the  United  States  District  Court 
for  the  District  of  Nevada  in  the  case  of  the  United 
States  vs.  Clifford  J.  Judd  and  William  N.  Beatty, 
a  proceeding  before  tlie  said  District  Court  for  tha 
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District  of  Nevada,  as  the  said  defendants  then  and 
there  [*1]  well  knew. 

FRANK  J.  HENNESSY 

United  States  Attorney 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

W.  G.  Whitfield,  being  first  duly  sworn  on  oath, 
says :  That  I  am  an  Investigator  of  the  Alcohol  Tax 
Unit,  Bureau  of  Internal  Eevenue,  Treasury  De- 
partment; I  have  read  the  foregoing  Information 
and  the  facts  therein  are  true  of  my  own  knowledge. 

W.  G.  WHITFIELD 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  April,  1945. 

[Seal]  C.  M.  TAYLOR 

Deputy  Clerk,  U.  S.  District  Court,  Northern  Dis- 
trict of  California 

[Endorsed] :  Presented  in  Open  Court  and 
Ordered.     Filed  May  1,  1945.  [2] 


•Page  numbering  appearing  ai  foot  ot  page  o:  oncmal  ceriifiea 
Transcript  o?  Record 
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District    Court    of    the    United    States,    Northern 
Disti'ict  of  Califoniia,  Soutlicrii  Division 

At  a  Stated  Term  of  the  Soutliciii  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Tuesday,  the  1st  day  of  ^lay,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-five. 

Present:     The  Honorable  Louis  E.  Goodman, 
District  Judge. 

No.  29407-G 

UNITED  STATES  OF  AMERICA, 

vs. 
CLIFFORD  J.  JUDD. 

ARRAIGNMENT  AND  PLEA  OF  ''NOT 
GUILTY''  BY  DEFENDANT 

In  this  case  the  defendant,  Clifford  J.  Judd,  was 
present  in  proper  person  and  witli  his  attorney, 
Fred  McDonald,  Esq.  Reynold  II.  Colvin,  Esq., 
Assistant  United  States  Attorney,  was  i^rosont  on 
behalf  of  the  United  States. 

On  motion  of  Mr.  Colvin,  the  defendant  was 
called  for  arraip:mnent.  The  defendant  was  in- 
foi-med  of  the  filinn;  of  tlu^  Information  by  the 
United  States  Attorney,  and  asked  it*  he  was  the 
person  named  therein,  and  upon  his  answer  that  he 
was,  and  that  his  true  name  w\as  as  charged,  said 
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defendant  was  informed  of  the  charge  against  him 
and  stated  that  he  understood  the  same.  Mr.  Mc- 
Donald waived  the  reading  of  the  Information. 

The  defendant  was  called  to  plead  and  thereupon 
said  defendant  pleaded  '^Not  Guilty"  to  the  Infor- 
mation filed  herein  against  him,  which  said  plea  was 
ordered  entered. 

After  hearing  the  attorneys,  it  is  ordered  that 
this  case  be  continued  to  June  6,  194e5,  for  trial. 
(Jury)  [3] 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California,  First  Division 

No.  29407 
THE  UNITED  STATES  OF  AMEKICA 

vs. 

CLIFFORD  J.  JUDD  and  FRANK  EDWIN 
SHELEY 

VERDICT 

We,  the  Jury,  find  as  to  the  defendants  at  the 
bar  as  follows:  Clifford  J.  Judd,  Guilty;  Frank 
Edwin  Sheley,  Not  Guilty. 

KIRBY  B.   CRITTENDEN 

Foreman 

[Endorsed]:     Filed  June  8,  1945.  [4] 
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District  Court  of  the  United  States,  Northern  Dis- 
trict   of   California,    Soiitliorn    Division 

No.  29407-G 

UNITED  STATES 

vs. 

CLIFFORD  J.  JUDD. 

Criminal  Information  in  one  connt  for  violation  of 
Title  18  USCA  Section  241. 

On  this  8th  day  of  June,  1945,  came  the  United 
States  Attorney,  and  tlu^  defendant  Clifford  J. 
Judd  appearing  in  proper  person,  and  hy  counsel, 
and, 

JUDGMENT  AND  COMMITMENT 

The  defendant  having  been  convicted  on  v(4*dict 
of  guilty  of  the  offense  charged  in  the  Information 
in  the  above-entitled  cause,  to  wit:  Viol.  Title  18 
USCA  Section  241.  Defendant  did,  ou  A])ril  19, 
1945,  in  San  Francisco,  California,  unlawfnlly  v\\- 
deavor  to  influence  a  certain  individual,  sai(]  in- 
dividual being  a  witness  in  the  United  States  Dis- 
trict Court  for  the  District  of  Nevada,  and  the  de- 
fendant having  been  now  asked  whether  he  has 
anything  to  say  why  judgment  should  not  be  ])ro- 
nounced  against  him,  and  no  sufficient  cause  to  the 
conti'ary  Ix'ing  shown  or  appcariiig  to  the  Court, 
It    Is  r>y  ThQ.  Court 

Ordered  and  Adjudged  that  the  dc^fendant,  hav- 
ing been  found  guilty  of  said  offense,  is  hereby  com- 
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mitted  to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
the  period  of  six  (6)  months,  and  pay  a  fine  to  the 
United  States  of  America  in  the  sum  of  Five  Hun- 
dred  (500.00)   Dollars. 

Entered  in  Vol  36  Judg  and  Decrees  at  page  128. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)  LOUIS  E.  GOODMAN 

United  States  District  Judge 

Examined  by: 

REYNOLD  H.  COLVIN 

Assistant  L^.  S.  Attorney 

The  Court  recommends  commitment  to  a  County 
Jail. 

Filed  and  Entered  this  8th  day  of  June,  1945. 

(Signed)  C.  W.  CALBREATH 
Clerk 

(By)     L.  R.  ELKINGTON 
Deputy  Clerk 

Entered  in  Vol.  36  Judg.  and  Decrees  at  Page 
128.  [5] 


8  Clifford  J,  Judd  vs. 

[Title  of  Court  aiid  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Ap])ellaiit:  Clifford  J. 
Judd,  529  Mill  Street,  Reno,  Nevada. 

Name  and  Address  of  Appellant's  Attorney: 
Fred  McDonald,  935  Mills  Building,  San  Francisco, 
California. 

Offense :  Violation  of  Section  241,  Title  18,  United 
States  Code  Annotated. 

That  Clifford  J.  Judd  and  Frank  Kdwiu  Sheley 
did,  on  or  about  the  19th  day  of  A])riK  1945,  at  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, knowingly,  willfully  and  unlawfully,  by 
force  and  threats,  endeavor  to  intimidate  and  im- 
pede one  Lester  Dale  Haliman,  the  said  Lester 
Dale  Haliman  being  a  witness  in  the  United  States 
District  Court  for  the  District  of  Nevada  in  the 
ease  of  the  United -States  vs.  Clifford  J.  Judd  and 
William  N.  Beatty,  a  proceeding  before  said  L^nited 
States  District  Court  for  the  District  of  Nevada, 
as  the  said  defendants  ihvu  and  there  well  knew. 

Judgment  Date:  June  8,  1945. 

Description  of  Judgment  and  Sentence:  ** Guilty." 
Sentence:  Six  months  in  the  County  Jail  and  to  pay 
a  fine  of  $500.00. 

Name  of  prison  where  now  confined:  County  Jail 
of  the  City  and  County  of  San  Fraiicisco. 

1,  the  above  named  a])pellant,  do  heivby  a])peal 
to  the  United  States  Circuit  Court  of  the  Ninth 
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Circuit  from  the  judgment  above  described  upon 
the  grounds  set  forth  below:  [6] 

GROUNDS  OF  APPEAL 

I 

That  the  learned  trial  judge  •committed  errors  in 
law  arising  during  the  course  of  the  trial  and  erred 
in  decisions  on  questions  of  law  arising  during  the 
course  of  the  trial. 

II 

That  the  evidence  produced  and  received  upon 
the  trial  of  said  cause  was  insufficient  as  a  matter 
of  law  to  justify  the  verdict  of  the  jury. 

Ill 

That  the  court  erred  in  not  granting  the  motion 
of  the  defendant  for  a  new^  trial. 

IV 

That  the  court  erred  in  not  granting  the  motion 
of  the  defendant  for  arrest  of  judgment. 

Dated:  June  9,  1945. 

CLIFFORD  J.  JUDD 

Appellant 

FRED  McDonald 

Attorney  for  Appellant 
(Acknowledgment   of  receipt  of  copy.) 
[Endorsed] :     Filed  June  9,  1945.  [7] 
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In  the  United  States  District  Court  for  the  North- 
ern   Disti'iet  of  California,   Sontliern   Division 

No.  29407-G 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

CLIFFORD    J.    JUDD    and    FRANK    EDWIN 
SIIELEY, 

Defendants. 

ASSIGNMENT  OF  ERRORS 

Now  comes  the  defendant  Clifford  J.  Judd,  in 
the  above  entitled  action  who  has  heretofore  ap- 
pealed to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  verdict  and 
judgment  of  conviction  heretofore  made,  entered 
and  given  against  him  in  the  above  entitled  cause 
I)ending  in  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District  of 
('alifornia,  and  files  this,  his  Assignment  of  Errors, 
upon  which  he  will  rely  in  the  prosecution  of  his 
said  appeal  to  the  United  States  Circuit  Court  of 
Appeals. 

I 

That  the  Court  erred  in  admitting  in  evidence 
over  the  defendant's  objection  the  certified  copy  of 
indictment  and  the  record  of  the  cause  in  action  No. 
11171,  United  States  of  America,  plaintiff  vs. 
Clifford  J.  Judd,  et  al,  pending  in  the  United  States 
District  Court  for  the  District  of  Nevada.  [8] 
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II 

That  the  Court  erred  in  admitting  in  evidence 
over  the  objection  of  said  defendant  the  testimony 
of  the  witness  Dale  Haliman  concerning  a  conver- 
sation, taking  place  on  April  4,  1945,  in  the  Streets 
of  Paris  Cafe  in  the  City  and  County  of  San  Fran- 
cisco. 

Ill 

That  the  Court  erred  in  admitting  in  evidence 
testimony  as  to  conversations  taking  place  in  Eeno, 
Nevada,  on  or  about  the  27th  day  of  March,  1945. 

IV 

That  the  Court  erred  in  refusing  to  strike  from 
the  record  all  of  the  testimony  of  the  witness  Mrs. 
Bonita  Yaggie. 

V 

That  the  Court  erred  in  overruling  the  objection 
of  the  defendant  to  testimony  of  the  witness  Mrs. 
Marie  V.  Cole  as  to  testimony  concerning  threats 
made  to  said  witness. 

Wherefore  said  defendant,  Clifford  J.  Judd  prays 
that  the  judgment  of  said  District   Court  be   re- 
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versed  and  that  said  information  against  bini  be 
quashed  and  tliat  ho  may  go  lienc-c  witliont  delay. 

FRP:I)  MeDONALD 
JOSEPH  P.  LA(;EY 
HARMAN  D.  SKILLEX 

Attorneys  for  said  Defendant 

Receipt    of   copy    of    the    above   Assignment    of 
Errors  admitted  this  31st  day  of  July,  1945. 

FRANK  J.  IIEXNESSY 
United  States  Attorney 

By     REYNOLD  H.  COLVIN 

Assistant    to    United    States 
Attorney 

[Endorsed] :     Fik^d  Aug.  25,  1945.  [9] 


[l^itle  of  District  Court  and  Cause.] 

PROPOSED  BILL  OF  EXCEPTIONS 

Be  It  Remembered  that  the  a])ove  entitlcMl  causi^ 
came  on  reguhirly  for  trial  before  the  Court,  with 
a  jury,  Re>niold  H.  Colvin,  Esq.,  appearing  for  the 
United  States  of  America  and  Fred  McDonald, 
Esq.,  appearing  as  counsel  for  tlic  defendants 
Clifford  J.  Judd  and  Frank  Edwin  Slicley,  Honor- 
able Louis  E.  Goodman,  Judge  of  said  court,  ])i'e- 
siding.  ThercMipon  the  following  proceedings  were 
taken  and  had : 

The  United  States  Attorney  made  an  opening 
statement  of  the  matters  and  things  he  expected  to 
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prove.  Counsel  for  the  defendants  reserved  his 
right  to  make  an  opening  statement  at  the  conclu- 
sion of  the  government's  case.  Thereafter  the  fol- 
lowing proceedings  took  place: 

Mr.  Colvin :  May  it  please  the  Court  at  this  time 
the  government  will  offer  in  evidence  certain  docu- 
ments to-wit,  certified  copy  of  an  indictment,  in 
case  No.  11171  in  the  District  Court  of  the  United 
States  of  America  in  and  for  the  District  of  Nevada, 
United  States  of  America,  plaintiff,  vs.  William 
Nelson  [10]  Beatty,  Jr.,  and  Clifford  J.  Judd;  and 
a  copy  of  the  docket  entries  in  that  case  No.  11171. 
I  call  the  Court's  attention  at  this  time  to  the  fact 
that  there  are  stapled  together. 

Mr.  McDonald:  Of  course,  if  your  Honor 
please,  I  think,  your  Honor,  Mr.  Colvin  should  not 
make  any  statement  of  what  is  stapled  together. 

Mr.  Colvin :  Other  papers — we  make  the  limited 
offer  to  that  No.  11171. 

Mr.  McDonald:  To  which  we  object  as  incompe- 
tent, irrelevant  and  immaterial.  The  proper  foun- 
dation has  not  been  laid.  It  has  not  been  shown 
that  this  defendant  is  the  defendant  mentioned  in 
the  papers  that  Mr.  Colvin  has  in  his  hand.  We 
have  the  further  objection  that  these  papers  are  not 
the  best  evidence,  that  there  is  no  showing  why  the 
original  records  of  the  Court  have  not  been  brought 
here.    We  submit  the  objection  on  those  grounds. 

The  Court :  You  are  only  offering  the  papers  in 
case  No.  11170? 

Mr.  Colvin:     No,  11171,  your  Honor. 
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The  Court:  You  are  not  offering  the  papers  in 
11170? 

ilr.  Colvin:     I  am  not  offering  those. 

The  (VMirt:  So  I  oan  understand,  you  are  only 
offering  tlie  papers  in  tlie  ease  where  the  two  de- 
fendants are  named  ? 

]\Ir.  Colvin:     That's  right. 

The  Court:  And  not  in  the  ease  where  there  is 
one  defendant? 

Mr.  Colvin:     Yes,  your  Honor. 

The  Court:  I  will  overrule  the  objection,  and  I 
will  note  an  exception  for  you.  You  better  read 
them  to  the  jury  and  separate  them. 

EXCEPTION  NO.  1 

Mr.  Colvin:  I  want  to  point  out,  however,  so  far 
as  the  certification  is  concerned  that  can  be  sep- 
arated. 

The  Court:  The  certification  as  to  both  sets  of 
documents  ? 

]\Ir.  McDonald:  Tf  your  Honor  overrules  my 
objection  we  can  [11]  dispense  with  the  certifica- 
tion as  far  as  the  jury  is  concerned,  although  having 
it  before  the  Court  subject  to  the  reservation  of  the 
objection  heretofore  made. 

'i'he  Court:  The  documents  may  be  treated  as 
certified  without  showing  the  certification  to  the 
jury,  and  you  may  detach  the  ])apers  you  wish  to 
present. 

]\rr.  Colvin:  We  want  the  indi<'tment  in  No. 
11171  and  the  docket  entries  in  11171  of  the  Dis- 
trict Court  of  Nevada. 


United  States  of  America  15 

(The  indictment  in  case  No.  11171  in  the 
United  States  District  Court  for  the  District 
of  Nevada  marked  ^'U.  S.  Exhibit  No.  1''; 
docket  entries  in  the  same  case  marked  **U.  S. 
Exhibit  No.  2''). 

Mr.  Colvin:  May  it  please  the  Court,  I  should 
like  the  Court's  permission  at  this  time  to  read 
government's  Exhibit  No.  1  to  the  jury,  simply 
because  their  understanding  of  the  indictment. 

The  Court:  It  is  in  evidence.  You  may  read 
it  if  you  wish. 

Then  Mr.  Colvin  read  government's  Exhibit  No. 
1  to  the  jury  as  follows: 

^' Filed  April  16th,  1945.  O.  E.  Benham,  Clerk. 
By  J.  P.  Fodrin,  Deputy. 

MILES  N.  PIKE 

United  States  Attorney 

^^In  the  District  Court   of  the   United   States   of 
America,  in  and  for  the  District  of  Nevada 

UNITED  STATES  OF  AMEEICA, 

Plaintiff, 

vs. 

WILLIAM  NELSON  BEATTY,  JR.,  and  CLIF- 
FORD J.  JUDD, 

INDICTMENT  FOR  VIOLATION 

Sec.  88,  T.  18,  U.S.C. 
United  States  of  America, 
District  of  Nevada— ss.  [12] 

^^Of  the  February,   1945,   Term  of  the  District 
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Court  of  the  United  States  of  America,  in  and  for 
the  District  of  Nevada; 

''The  grand  Jurois  of  the  United  States  of 
America,  duly  chosen,  selected  and  sworn,  within 
and  for  the  District  of  Nevada,  in  the  name  and 
by  tlie  authority  of  the  United  States  of  America, 
upon  their  oatlis  do  lind  and  present: 

^'That  William  Nelson  Beatty,  Jr.,  and  Clifford 
J.  Judd,  defendants  named  above,  whose  otlu^'  or 
true  names  are  to  these  Grand  Jurors  nnknow]i,  on 
or  about  March  15,  1945,  and  during*  all  the  times 
hereinafter  mentioned,  at  Eeno,  Washoe  County, 
State  and  Distri<:'t  of  Nevada,  and  within  the  juris- 
diction of  this  Court,  did  unlawfully,  wilfully, 
knowingly  and  feloniously,  combine,  conspire,  con- 
federate and  agree  together  and  with  each  other,  to 
commit  offenses  against  the  United  States  by  means 
and  in  the  manner  following,  that  is  to  say: 

''That  at  all  times  herein  mentioned,  defendant 
Clifford  J.  Judd,  should  keep  and  maintain  at  the 
Depot  Bar  on  Conunercial  Bow^  in  Beno,  Nevada,  a 
quantity  and  supply  of  intoxicating  liquors,  to-wit: 
whiskey;  that  said  Clifford  J.  Judd  should,  from 
time  to  time,  sell,  or  consign,  and  deliver  quantities 
of  such  intoxicating  liquor  to  defendant,  William 
Nelson  Beatty,  Jr.,  for  trans})ortation  from  Eeno, 
Nevada,  to  Salt  Lake  City,  Utah,  with  the  inten- 
tion in  each  of  said  defendants,  then  aiul  there,  that 
said  litpior  should  be  sold  and  used  in  the  State  of 
Utah  in  vi(»lation  of  the  laws  of  the  State  of  Utah; 
that  d(,'fendant,  William  Nelson  Beatty,  Jr.,  should 
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receive  delivery  of  said  liquor  from  Clifford  J. 
Judd,  and  should  transport  it  from  Reno,  Nevada, 
to  Salt  Lake  City,  Utah,  for  sale  and  use  in  the 
State  of  Utah,  in  violation  of  the  laws  of  said  State ; 
that  the  liquor  so  sold  or  -consigned  and  delivered 
by  Clifford  J.  Judd  to  William  Nelson  Beatty,  Jr., 
and  received  by  the  latter,  should  be  sold  and  dis- 
posed of  by  William  Nelson  Beatty,  Jr.,  to  a  per- 
son or  persons  [13]  to  these  Grand  Jurors  un- 
known, at  prices  in  excess  of  the  ceiling  prices  fixed 
and  established  for  such  liquor  under  and  pursuant 
to  Emergency  Price  Control  Act  of  1942,  as 
amended,  and  the  Rules  and  Regulations  promul- 
gated pursuant  thereto. 

^'And  the  Grand  Jurors  aforesaid,  do  further 
present  and  charge  that  said  defendants  having 
formed  the  conspiracy,  confederation  and  agree- 
ment to  execute  and  do  the  unlawful  acts  and  things 
hereinabove  set  forth,  and  in  pursuance  of  such 
unlawful  and  felonious  conspiracy,  confederation 
and  agreement,  and  to  effect  the  objects  and  pur- 
poses thereof,  said  defendants  did  commit  and  per- 
form, among  others,  the  following  overt  acts: 

'^(1)  On  or  about  March  15,  1945,  said  defend- 
ants, Clifford  J.  Judd  and  William  Nelson  Beatty, 
Jr.,  conferred  together  regarding  the  objects  and 
purposes  and  execution  of  such  conspiracy,  at  the 
Depot  Bar  in  Reno,  Nevada. 

''(2)  On  or  about  March  16,  1945,  defendant, 
William  Nelson  Beatty,  Jr.,  purchased  from  the 
Matthews  Motor  Company,  in  Reno,  Nevada,  a  1940 
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Oldsmobile  Sedan,  for  use  in  tlie  transportation  of 
the  liquor. 

^^(3)  On  or  a])out  March  18,  1945,  Clifford  J. 
Judd  and  William  Nelson  Beatty,  Jr.,  removed 
fourteen  (14)  eases  of  pints  and  four  (4)  eases  of 
fifths,  of  Old  Token  Blended  Whiskey,  86  proof, 
from  the  basement  of  the  Depot  Bar  in  Reno,  Ne- 
vada, and  loaded  said  whiskey  into  the  said  Olds- 
mobile  Sedan  automobile. 

"  (4)  On  or  about  March  18,  1945,  William  Nel- 
son Beatty,  Jr.,  drove  said  Oldsmobile  Sedan  auto- 
mobile, containing  said  eighteen  (18)  cases  of  Old 
Token  Whiskey,  from  Reno,  Nevada,  to  Elko,  Ne- 
vada, enroute  to  Salt  Lake  City,  Utah. 

''(5)  On  or  about  March  19,  1945,  at  Reno, 
Nevada,  defendant,  William  Nelson  Beatty,  Jr., 
sent  a  telegraphic  message  by  Western  Union  to 
defendant,  Clifford  J.  Judd,  as  follows:  **Blown 
head  gasket  at  Stockmen's  Hotel  leave  tomorrow 
p.  m.^'  [14] 

*^ Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

/s/  MILES  N.  PIKE 

United  States  Attorney 

''A  True  Bill: 

/s/  HARRY  GRAY, 

Fovvmixu/' 

(Transcript,  ]).  5,  line  25,  to  ]).  9,  line  16) 
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LESTER  DALE  HALIMAN, 

called  as  a  witness  on  behalf  of  the  United  States, 
being  first  duly  sworn,  testified  in  substance  as  fol- 
lows : 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
Court  and  jury?  A.     Lester  Dale  Haliman. 

Direct  Examination 

By  Mr.  Colvin: 

I  was  before  the  grand  jury  at  Carson  City,  Ne- 
vada, on  April  16,  1945.  I  testified  before  the  grand 
jury.  I  have  heard  the  reading  of  an  indictment 
which  is  government's  Exhibit  No.  1  in  this  court- 
room. I  testified  to  the  facts  set  forth  in  that  in- 
dictment. I  came  back  to  Reno  after  testifying  and 
took  the  train  that  night  and  returned  to  San  Fran- 
cisco the  next  day.  I  got  in  in  the  morning.  I  got 
in  the  morning  of  the  17th  at  approximately  seven 
o'clock.  I  think  it  was  the  night  of  the  [15]  19th, 
th.^  first  night  I  worked.  I  didn't  work  this  side.  On 
the  19t]i  of  April  1945  I  was  employed  at  the  Be- 
low Decks  at  1285  Market  Street.  My  emplo}Tnent 
there  was  a  service  bartender.  I  believe  I  went  to 
work  at  aliout  five  o'clock  or  a  little  before.  I  know 
Clifford  Judd.  He  is  sitting  directly  behind  you  in 
the  courtroom.  I  will  i)oint  him  out  to  the  Court 
and  ladies  and  gentlemen  of  the  jury.  (The  witness 
identified  the  defendant  Judd).  I  know  Fi-auk 
Sheley.  He  is  here  in  the  courtroom.  He  is  the  gen- 
tleman over  there  with  glasses.  (The  witness  identi- 
fied the  defendant  Sheley.)  I  saw  both  of  them  on 
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the  19th  of  April  1945.  I  saw  them  at  the  Below 
Decks  where  1  was  employed.  I  woiihl  say  that  I 
saw   them   soniewliei'e   in   the   vicinity   of   ei.u'ht   or 
nine  o'clock  in  the  evening.  I  saw  Jndd  tirst.  The 
Below  Decks  is  ])elow  the  street  level.  It'  you  are 
facing  the  huilding  on  the  extreme  hd't  hand  side 
is  the  entrance  to  the  building.  When  you  reach  the 
bottom  of  the  stairs  there  is  a  bar  on  the  other  side 
of  the  room.  The  bar  would  be  across  the  room,  and 
I  imagine  the  room  is  twenty-five  or  thirty-five  feet 
wide.  Perhaps  that,  or  more.  I  am  not  a  very  good 
judge  of  distance,  perhaps  more.  I  first  saw  Judd 
when  he  got  to  the  bottom  of  the  stairs.  I  do  not 
know  whether  there  was  anyone  witli  him.  J  did  not 
see  Sheley  until  a  fi^w  minutes  later.  Judd  reached 
the  bottom  of  the  stairs.  He  walked  across  the  room 
toward  me,  smiled  and  said,  ''Helloe  Dale,''  and  I 
said,  ''Helloe  Cliff.''  I  then  came  back  to  the  bar, 
and  I  noticed  Sheley  then.  He  was  standing  ten  or 
fifteen  feet  away.  That  was  the  first  time  I  saw 
Shelev.  Judd  said,  ''I  heard  von  were  exonerated,'' 
and  I  said,  *'Yes,  that's  right,"  and  lie  said  ^'Sheley 
was  exonerated,  too.  He  got  a  letter/'  and  he  said, 
*^How  did  you  know  you  were?",  and  I  said,  *'I  got 
a  letter,  too.''  He  said,  ^'What  did  the  letter  say?" 
and  I  said,  *'AVell,  just  something  to  tlu»  effect  that 
my  bond  had  been  liberatcul  and  1  had  Ix^en  [16] 
exonerated."  He  said,  ''Have  \o\\  seen  Bill?  and  I 
said,  **N(),"  and  he  said,  "Are  you  all  through  or 
will  you  be  going  back  there  to  testify?'*  and  he 
said,  ''If  you  are,  you  had  better  not",  and  he  asked 
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me  again — .  Perhaps  I  could  show  you  the  relative 
position  of  myself  and  Mr.  Judd  while  this  conver- 
sation took  place.  The  service  bar  at  the  Below 
Decks,  where  I  am  employed,  is  at  one  end  of  the 
bar.  I  handle  no  service  for  the  front  bar  patrons; 
just  for  our  cocktail  waitresses.  I  believe  that  night 
there  were  four  working.  It  is  hard  to  describe. 
Right  directly  in  front  of  me  like  a  space — so  T 
took  my  station  where  the  waitresses  come  for  the 
drinks,  and  there  is  a  rail  coming  down  over  the 
bar.  This  is  on  my  left,  and  there  are  stools  for 
the  front  bar.  My  mother  was  sitting  in  the  corner 
by  the  rail  with  the  stool  closest  to  me.  When  Judd 
came  up  to  the  bar  he  came  right  beside  her  and 
when  I  was  talking  to  him  most  of  the  time  I  was 
leaning  over  in  that  direction,  and  there  is  a  cooler 
that  projects  on  the  inside  of  the  bar  that  sticks 
out  so  far,  (the  witness  indicating  about  three  feet). 
I  think  that  explains  it  pretty  well.  I  gave  you  part 
of  the  conversation.  The  next  thing  that  hapi)ened, 
he  asked  me  to  repeat  how  the  letter  was  worded, 
and  I  said,  '^I  don't  know  exactly,  just  something 
to  the  effect  that  I  had  been  exonerated  and  I  had 
been  liberated,"  and  with  that, — do  you  want  me  to 
give  you  the  exact  words  he  said? 

The  Court:     That  is  u])  to  the  United  States  at- 
torney. 

Mr.  Colvin:     I  am  asking  you  to  state  the  con- 
versation. 

Witness:     He  said,  ''You  are  a  damn  liar,''  and 
reached  across  the  bar  and  struck  mo  on  the  side 
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of  tlie  head,  and  my  mother  was  sitting'  there  and 
said,  **Ho\v  dare  you  strike  Dale?'^  He  said,  ''Who 
the  liell  are  you?"   And  she  says,  ''I  happen  to  be 
his  mother.'^  He  said,  ^^We  want  to  see  you  outside" 
and  left.  I  don't  believe  Sheley  was  within  (»arshot 
during  this  conversation.      He  was  [17]   a])]U'oxi- 
mately  i^n  feet  away.  The  next  thing  that  hai)pened, 
Sheley  came  over  and  said  that  he  and  Judd  had 
seen  signed  statements  by  Bill  Beatty  and  I  to  the 
effect  that  Judd  ])ui'chased  the  licpior  fioiu  Sheley, 
and  I  denied  that.  He  asked  me  where  I  could  find 
Beatty  and  if  I  could  tell  him  wlicie  he  was.  J  told 
him  I  did  not  know.  He  told  me  J  did  know,  and  I 
was  a  liar.  I  said,  ''It  doesn't  make  any  difference 
whether  I  did  or  not,  and  if  I  did  know  I  wouldn't 
tell  you  anyway."  And  he  said,  *'Is  that  your  an- 
swer?" And  I  said,  ^^Yes."     They  said  they  were 
very  anxious  to  find  Beatty,  and  he  said  he  woukbrt 
blame  Judd  for  killing  anyone  that  testified  because 
he  would  do  the  same  thing  himself.  There  was  more 
conversation.    I  don't  remember  it  word  foi'  word, 
except  Sheley  said  he  was  ])retty   mad  about   the 
case,  that  it  cost  him  a  lot  of  money,  and  lie  told 
me  Judd  wanted  to  be  my  friend,  and  he  said  that 
he  was  half  crazy,  that  he  was  u])set,  and  that  he 
was  facing  the  penitentiary,  and  tliat   he  believed 
that  he  had  been  drinking.  That  was  all  the  conver- 
sation. He  talked  to  my  mother  as  well.    I  couldn't 
hear  that;  just  a  word  once  in  a  wliile.     I  had  no 
further  conversation  with  Judd.    Ju(hl  liad  left.     I 
was  present  at  this  conversation  witli  my  mother. 
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This  was  a  conversation  between  my  mother  and 

Sheley. 

I  had  been  arrested  in  connection  with  the  case  in 
Nevada.  At  the  time  I  appeared  before  the  grand 
jury  I  was  under  arrest  in  that  case.  I  w^as  not  in- 
dicted. The  earliest  conversation  I  had  with  Mr. 
Judd  regarding  this  case  was  April  3,  1945,  in  the 
Streets  of  Paris  in  San  Francisco,  where  I  was  also 
employed.  This  took  place,  I  think,  about  five  o^clock 
in  the  evening.  There  was  present  besides  myself 
and  Judd,  Miss  Bonita  Yaggie. 

Mr.  Colvin:  Q.  With  reference  to  the  case  at 
Reno,  Nevada,  what  conversation  did  you  have  with 
Mr.  Judd? 

Mr.  McDonald :  If  your  Honor  please,  I  will  ob- 
ject to  this  as  incompetent,  irrelevant,  and  imma- 
terial, and  further  that  it  [18]  goes  to  a  transaction 
not  laid  in  the  indictment,  and  I  can  see  that  it  has 
no  place  in  this  case.  This  is  a  case  of  a  threat  made, 
upon  April  19. 

Mr.  Colvin:     May  it  please  the  court —  ^ 

Mr.  McDonald:  Mr.  Colvin  is  attempting  to 
elicit  a  conversation  that  took  place  before  there  was 
any  indictment  returned  in  Nevada.  The  date  he 
fixes  is  the  return  of  the  indictment,  which  is  April 
16,  and  this  is  on  April  3rd. 

Mr.  Colvin:  It  is  olmously  an  element  of  this 
case  as  to  whether  Mr.  Judd  had  knowledge  that  Mr. 
Haliman  would  be  called  as  a  witness  in  this  case  at 
Reno,  Nevada.  The  purpose  of  this  conversation  is 
to  indicate  that  Mr.  Judd  had  such  knowledu'e. 
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The  Court:     1  will  overrule  the  objection, 
Mr.  McDonald :     Exception. 
The  Court:     You  may  have  an  exception. 


EXCEPTION  No.  2 

Judd  came  into  the  bar  and  asked  me  if  1  had 
seen  Bill  Beatty,  the  defendant,  and  I  told  him  I 
hadn't.  He  asked  me  when  the  case  was  cominc;  u]), 
if  I  knew,  and  I  said  I  was  about  to  be  called  before 
the  grand  jury  on  the  16th,  l)ut  I  wasn't  sure  of  the 
date,  and  he  talked  over  the  case  quite  a  bit.  He 
told  me  he  wasn't  going  to  ride  the  beef  on  the  liquor 
and  destroying  the  serial  numbers.  He  said  he  would 
have  to  say  we  stopped  somewhere  along  the  road 
and  destroyed  them  ourselves.  He  admitted  that  he 
destroyed  them.  He  told  me  that  he  was  going  to 
have  our  bonds  raised  and  that  the  bondsman  was  a 
friend  of  his,  and  he  didn't  care  if  he  raised  his 
along  with  ours,  that  he  had  plenty  of  money.  1  un- 
derstood that  we  would  liave  to  stay  in  jail  unless 
we  could  raise  money  to  meet  our  bonds.  He  also 
told  me  he  was  going  to  have  me  picked  up  for  the 
El  Cortez  robbery  in  Beno.  I  told  him  that  was  silly 
because  I  could  [19]  prove  where  I  was  that  night, 
and  he  said  he  didn't  know  about  that,  that  I  will 
be  picked  U}),  and  that  he  had  known  that,  and  he 
told  me  if  I  testified  against  him  I  would  be  dragged 
into  the  case,  too,  and  that  is  about  the  text  of  it. 
He  got  up  and  left.  This  conversation  lasted  about 
fifteen  minutes  at  the  most.  I  cannot  think  of  anv- 
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thing  I  haven't  told  you.  There  was  a  conversation 
before  this  in  reference  to  this  case.  I  believe  it  was 
on  the  27th  of  March.  It  took  place  in  Nevada.  I  had 
two  conversations  with  him.  They  were  both  on  the 
same  day,  on  the  27th  of  March.  One  took  place  in 
the  Waldorf.  It  is  a  restaurant  and  bar  in  Reno.  I 
think  it  was  late  in  the  afternoon  at  about  approxi- 
mately four  o  'clock.  There  were  a  number  of  people 
j)resent,  but  I  don't  think  anyone  was  within  ear- 
shot. No  one  else  was  a  party  to  the  conversation. 

Mr.  Colvin:  Q.  What  was  the  conversation  as 
it  related  to  the  Nevada  case  ? 

Mr.  McDonald:  We  object  to  that  as  incompe- 
tent, irrelevant  and  imm.aterial,  as  a  transaction 
not  laid  within  the  issued  of  this  indictment.  It  is 
remote  and  far  afield,  and  incompetent,  irrelevant, 
and  immaterial. 

The  Court :  Is  this  offered  for  the  same  purpose 
as  tlie  other? 

Mr.  Colvin:     Yes,  your  Honor. 

Mr.  McDonald:  May  I  state,  the  other  conver- 
sation, your  Honor,  was  offered  to  show,  and  I  pre- 
sume limited  to  that  purpose,  to  show  that  Mr.  Judd 
knew  this  defendant  was  a  witness.  I  listened  very 
attentively  to  the  conversation  and  while  it  con- 
tained a  number  of  prejudiced  remarks  sui)])osed  to 
have  been  made  hy  ]\Ir.  Judd,  I  don't  see  yet  where 
it  showed  that  tliis  man  was  going  to  be  a  witness. 

The  Court:  I  think  the  objection  goes  to  the 
weight   of  that  testimony.   I   don't  know  whether 
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you  are  making  now  a  fur-  [20]  ther  objection  to 

that  testimony,  or  to  the  proposed  testimony. 

Mr.  McDonald:  I  ask  that  be  stricken,  and  I  am 
objectini;-  to  this  testimony. 

The  Court:  I  will  deny  your  motion  and  \'ou 
may  have  an  exception,  i^'or  the  same  i)urpose  this 
conversation  now  aliout  to  be  stated  by  the  witness 
will  be  admitted,  and  an  exception  will  b(»  noted. 

Mr.  Colvin:  The  government  is  ottering  these 
conversations  to  show  that  the  defendant  Judd  had 
knowledo-e  that  Mr.  Haliman  would  be  a  witness 
in  this  transaction,  and  that  there  was  such  a  case 
l)ending  at  that  time,  and  would  be  pending.  The 
conversation  will  rebate  to  those  matters. 


EXCEPTION  No.  3 

He  asked  me  what  Hill  had  told  liini,  that  is,  the 
investigators  in  Elko,  and  he  asked  ww  what  he  had 
told  him.  My  answers  were  more  or  less  vague.  He 
asked  me  where  Bill  was,  and  T  told  him  as  \'i\v  as 
I  knew  he  was  in  San  Francisco.  Ilr  asked  me 
Avhei'c  in  San  Francisco,  and  T  told  him  T  didn't 
know.  ITe  told  me  he  would  like  to  get  in  touch 
with  him  and  asked  uw  why  i>ill  didn't  come  to  see 
him  in  Reno,  and  I  said,  ''Because  T  thought  Bill 
was  afraid  of  him,"  and  he  said,  ''That's  a  tine  idea 
for  him  to  beai-  in  miiid."  That  is  about  all.  I  saw 
him  again  that  evening,  just  lud'ore  I  left  on  the 
train.    I   saw    him   at    the   <le])ot    at    ai)pi'oximately 
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10:30.  I  did  not  have  an  appointment  with  him. 
However,  I  was  to  see  him  later  that  evening.  I 
called  him  from  the  depot.  He  came  about  five  min- 
utes after  I  called  him  because  his  bar  is  just  across 
the  street  from  where  I  called  from.  Just  Judd  and 
I  engaged  in  the  conversation. 

Mr.  Colvin:  Q.  What  was  that  conversation, 
and  I  am  offering  it  for  the  same  purpose,  your 
Honor. 

Mr.  McDonald:     I  make  the  same  objection. 

The  Court :  Same  ruling,  and  an  exception  may 
be  noted.  [21] 


EXCEPTION  No.  4 

He  asked  me  more  about  Bill  and  the  statements 
he  made.  I  believe  I  did  tell  him  at  the  time  he  had 
taken  the  serial  numbers  off  the  liquor.  He  asked  me 
if  I  saw  Bill  to  contact  him.  He  told  me  he  would 
like  to  find  Bill  and  shut  him  up.  He  said  he  knew 
he  could  and  he  knew  he  could  ^^i  him  back  in  San 
Francisco,  and  he  had  friends  in  Alturas,  that  Bill 
liv(»d  there  as  well.  There  was  something  else,  he 
told  me  he  could  buy  his  way  out  if  he  wanted  to, 
but  Bill  put  the  finger  on  him  and  he  was  going  to 
dump  the  whole  thing  in  his  lap.  He  asked  for  it. 
I  don't  believe  that  he  said  anything  else.  The  date 
and  place  of  the  n^xi  conversation  was  April  3rd, 
at  the  Streets  of  Paris.  That  was  the  conversation 
I  have  already  testified  to.  I  had  no  further  con- 
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versations  with  the  defendant  before  I  testified  be- 
fore the  grand  jury.  After  I  testified  before  the 
Grand  jury  the  first  conversation  I  liad  with  lum 
was  at  the  Below  Decks.  I  have  been  convicted  of 
a  felony.  It  was  rol)be]y  in  San  Francisco  in  1937. 
I  am  not  on  parole  now.  I  have  been  discharged 
since  October  1942.  I  have  not  ])cen  convicted  of 
any  other  felonies. 

Mr.  Colvin:  I  have  no  further  questions  at  this 
time. 

The  Court:  We  will  take  a  recess  at  this  time 
ladies  and  gentlemen  of  the  jury.  I  want  to  advise 
you  at  this  time  to  bear  in  mind  the  admonitions 
of  tlie  Court,  that  it  is  your  duty  not  to  converse 
among  yourselves  or  witli  any  other  ])ersons  con- 
nected with  the  trial  of  this  case,  nor  are  you  to 
form  or  express  any  opinion  thereon  until  the  case 
is  finally  submitted  to  you. 

(Thereupon  the  Court  took  a  recess  foi*  ton 
minutes.) 

The   Court:     The  ju]*ors  are  present.   You   may 

])1'OCC(h1. 

11ie  Witness:  (Continuing):  ISlv.  Judd  liit  me 
on  tl](^  left  sid(»  of  the*  lu^ad.  Tie  hit  v]v  witli  his 
right  hand.  There  was  nothing  [22]  in  liis  hand 
when  ]w  hit  uu\  I  did  not  fall  ]>ursuant  to  the  blow. 
I  did  not  go  backwards.  IFe  startU'd  mc  when  he 
hit   me.  That  is  all. 
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Cross-Examination 
By  Mr.  McDonald : 

I  was  just  startled;  I  was  not  frightened.  My 
name  is  Lester  Dale  Haliman.  I  spell  it  H-a-l-i- 
m-a-n.  Correctly,  it  is  Halima,  without  the  ^^n". 

It  is  true  that  I  have  been  convicted  of  a  felony. 
I  was  convicted  of  a  felony  imder  the  name  of  Les- 
ter Dale  Haliman.  I  did  not  give  my  name  to  the 
District  Attorney  as  '* Haliman''  for  the  purpose 
of  concealing  that  fact.  I  have  been  convicted  of 
one  felony.  I  was  not  convicted  of  a  felony  in  Stock- 
ton. I  was  arrested  about  the  18th  day  of  March 
of  this  year  in  Elko,  Nevada.  I  was  arrested  with 
a  man  by  the  name  of  William  Beatty.  I  did  not 
have  certain  liquor  in  my  possession  at  that  time. 
There  was  certain  liquor  in  Mr.  Beatty 's  automo- 
l)ile.  I  had  driven  from  Reno  to  Elko  with  Mr. 
Beatty.  I  w^as  arrested  in  Elko.  I  gave  bond  in  that 
case.  We  posted  bond  before  the  United  States  Com- 
missioner in  Elko.  I  was  represented  by  counsel 
there — Mr.  Taylor  Wines. 

I  believe  that  Mr.  Judd  was  subsequeiitly  arrest- 
ed. I  was  not  present  when  he  w^as  arrested.  Mr. 
Sheley  was  arrested  also.  They  were  arrested  in  the 
same  case. 

The  man  I  refer  to  as  ^^Bill"  is  Mr.  William  Nel- 
son Beatty,  Jr.,  who  was  arrested  at  the  same  time 
and  place  as  I  was.  I  do  not  know  the  date  of  tlie 
arrest.  Tt  was  approximately  the  18tli.  T  had  a  hear- 
iiiU"  before  the  United  States  Commissioner.  I  am 
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not  really  sure  about  whether  it  was  a  hearing'.     T 
believe    the  attorney  waived  a  hearing'.    I  was  held 
to  answ(M'. 

We  v/er(*  released  on  ))ail  tlic  following  Sunday 
and  I  left  that  night  and  came  to  Keno.  I  left  Ren*^ 
the  following  [2:^]  Tuesday  night,  I  believe  the  night 
of  th(^  27th.  I  was  arrested  Sunday,  March  the  18th, 
and  released  the  following  Sunday. 

I  met  Mr.  Judd  and  Mr.  Sheley  at  the  Below 
Decks  Bar  in  this  city  on  the  19th  of  April.  Tt  was 
approximately  8  or  9  o'clock  in  the  evening.  I  tirst 
saw  Mr.  Judd  at  the  service  bar.  It  is  directly 
across  the  room  from  the  bottom  of  the  stairs.  You 
go  downstairs  and  turn  to  the  right  to  come  in  and 
the  bar  is  straight  across  from  you  at  the  far  side 
of  the  room.  The  service  bar  is  at  one  end.  If  you 
are  facing  the  bar,  it  would  l)e  the  left  end,  not  the 
extreme  end,  because  there  is  a  service  bar  too 
where  they  serve  food.  You  come  in  the  entrance 
and  the  stairs  would  be  on  that  side  on  tlu^  corner 
and  the  bar  is  over  there.  The  service  ))ar  is  like 
this.  There  is  another  counter  wdiere  they  serve 
food  and  my  station  is  right  tliere  and  the  rest  of 
it  is  \\w  main  bai*. 

I  did  not  see  Mr.  Judd  wlicii  he  eame  down 
the  stairs  but  just  aftiMwaids.  I  had  not  told  Mr. 
Judd  ilial  T  was  working  at  the  Below  Decks  Bar. 
He  came  back  and  asked  me  if  1  had  heard  any- 
thing in  the  case  in  Reno.  He  said  lie  heard  "You 
WTre  exoneratcnl.''  I  said,  *'Yes,  so  1  am  told,"  or 
something  to  that  (-ffeet.    lie  w\as  standing  next  to 
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my  mother,  about  three  feet  from  me,  a  little  bit  to 
my  left.  I  had  to  lean  across  the  bar  to  hear  him. 
I  don't  know  that  he  is  quite  deaf.  I  have  not 
known  Mr.  Judd  very  long.  I  met  him  in  Reno. 
I  met  him  in  company  with  Mr.  Beatty.  Mr.  Beatty 
introduced  me  to  him.  I  knew  Mr.  Beatty  veiy 
well.  That  was  a  few  days  before  our  arrest  in 
Elko.  Mr.  Beatty  had  been  employed  by  him  for 
some  time.  Mr.  Beatty  was  a  bai'tender.  I  have 
been  a  bartender.  I  don't  know  that  Mr.  Judd  is 
deaf.  I  don't  recall  ever  having  difficulty  in  con- 
versation with  him.  My  voice  is  fairly  well  modu- 
lated, I  think.  He  said,  ''I  heard  you  were  exoner- 
ated." He  then  told  me  that  Sheley  had  been  exon- 
erated too  and  that  he  [24]  had  gotten  a  letter. 
Mr.  Sheley  was  also  a  defendant  in  this  same  case. 
Then  he  asked  about  Bill.  T  told  him  I  had  not 
heard  from  him.  If  I  did,  I  wasn't  going  to  tell 
him.  I  knew  where  he  was.  He  then  asked  me  what 
was  in  the  letter  I  got  and  if  I  was  all  through,  if 
1  would  be  called  back  to  testify.  He  called  me 
a  liar  and  struck  me  and  told  me  I  wasn't  through 
and  he  wanted  to  see  me  outside.  When  he  asked 
me  if  I  would  be  called  back,  he  told  me  I  had  bet- 
ter not,  and  I  told  him  I  didn't  know.  I  have  had 
no  further  conversation  with  him  since  except  here 
in  court.  I  had  another  conversation  over  the 
l)hone  with  him.  I  did  not  tell  him  the  whole  thing 
could  be  straightened  out  for  $500.00.  I  do  not 
know  of  anyone  in  my  family  phoning  him,  or  any- 
one close  to  me  phoning  him.  I  do  not  know  whether 
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any  friends  did  so  at  my  direction.   I  do  not  believe 

so. 

Redirect  Examination 
By  Mr.  Colvin: 

T  was  ^'oincr  to  Salt  Lake.  My  wife  and  I  were 
making  a  visit  to  Salt  Lake  to  visit  her  people. 
I  had  been  in  pretty  close  contact  with  Bill  Beatty. 
He  was  working  at  Alturas.  I  wonld  phone  occa- 
sionally. I  knew  he  was  ])lanning-  to  be  in  Reno, 
so  I  wired  him  wlu^n  he  intended  to  be  there.  The 
plane  was  ground(»d  on  acconnt  of  weather  condi- 
tions and  we  took  the  train.  We  planned  to  con- 
tinue by  train  or  plane  to  Salt  Lake  City.  When 
my  wife  got  a  reservation  to  Salt  Lake,  I  was  not 
able  to  get  a  berth,  so  I  planned  to  take  a  later 
train.  I  knew  that  Bill  was  driving.  Bill  offered 
nie  a  ride  to  Salt  Lake  City  and  I  accepted. 

He  was  employed  by  Warren  Wilson  in  Alturas. 
Whether  or  not  he  was  still  working  for  him,  I  do 
not  know ;  that  was  the  last  job  I  knew  of.  T  do  not 
remember  the  name  of  the  ])ar  l)ut  it  was  Alturas. 
I  was  not  employed  by  Mr.  Judd  at  that  tim{\  [25] 
I  did  not  have  any  transaction  with  regard  to  the 
liquor  with  Mr.  Judd  or  Mr.  Beatty.  T  do  not  know 
exactly  when  I  left  Reno  for  Salt  Lake  City.  I 
think  it  was  a])out  two  days  after  I  anived  in  T^eno. 
\  did  not  have  any  conversation  with  Judd  a))out 
the  ride  from  Reno  to  Salt  Lake  City.  I  saw 
Mr.  Judd  on  two  or  three  occasions  wlieii  l>ill  would 
go  down  to  talk  with  him.  I  was  moi'e  or  less  in  tlie 
position  of  a  hitch  hiker. 


United  States  of  America  33 

(Testimony  of  Lester  Dale  Haliiiiaii.) 
Recross-Examination 

By  Mr.  McDonald: 

• 

It  is  not  a  fact  that  Mr.  Beatty  and  I  intended 
to  open  a  bar  in  Elko.  I  never  told  Mr.  Beatty 
that.  I  did  not  tell  Mr.  Beatty  anything  about 
trying  to  purchase  a  gun  in  Reno.  I  did  not  have 
a  gun  when  I  was  in  Reno.  I  did  not  have  a  gun 
when  I  was  arrested  in  Elko.  Mr.  Beatty,  I  be- 
lieve, had  two  guns. 

The  conversation  at  the  Streets  of  Paris  was  not 
about  $45.00.  I  did  not  tell  Mr.  Judd  that  I  pur- 
chased this  gun  that  Mr.  Beatty  was  found  with 
in  Elko,  one  of  these  guns,  and  that  it  was  my  gun 
but  that  I  wanted  Beatty  to  take  the  fall  for  it 
and  admit  the  possession  of  it  because  my  being 
an  ex-convict,  the  possession  of  a  gun  in  the  State 
of  Nevada  would  be  a  felony.  I  do  not  recall 
discussing  with  Mr.  Judd  the  fact  that  two  guns 
were  found  in  the  room  occupied  by  Mr.  Beatty 
and  myself  at  Elko.  There  were  two  guns  t^mnd 
at  that  time  and  place.  I  do  not  recall  having  dis- 
cussed with  Mr.  Judd  the  fact  that  T  had  been 
convicted  of  a  felony. 

My  wife  was  in  Reno  with  me.  We  stayed  at 
tlie  El  Cortez.  WIhmi  she  left  on  this  trip  to  Salt 
Lake  City,  we  were  staying  at  th(^  El  Cortez — that 
was  in  the  middle  of  March  of  this  year.  Mr.  Beat- 
ty was  a  bartender.  He  had  been  employed  at  Al- 
turas.  T  do  not  know  whether  or  not  he  was  em- 
ployed at  Reno.    Mr.   Beatty  was   staying  at  the 
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El  Cortez  too.  I  do  not  know  whether  or  not  he  was 
working.  Aft(M'  my  wife  left,  he  and  I  occupied 
the  same  [2()]  room.  I  do  not  know  wliether  or  not 
lie  was  working  for  ^Ir.  Judd  l)Ut  he  was  not  gone 
long  enough  to  he  on  an  eight-hour  shift  as  a  har- 
tendei-,  if  that  is  what  you  mean. 

I  went  to  the  De]M)t  Bar  in  Reno  several  times. 
I  contacted  Mr.  Beatty  hv  wire.  T  wired  liim  in 
care  of  the  Depot  Bar.  1  wii-ed  him  tliei-e  IxM-ause 
lie  told  me  it  was  the  best  place  to  contact  him.  He 
did  not  know  where  he  would  he  staying  but  he 
had  a  friend  that  owned  that  ])lac(^  He  did  not 
tell  me  he  was  working  at  the  Depot  Bar.  He  told 
WW  he  had  considerable  money,  a])out  several  thou- 
sand dollars.  I  saw^  the  money.  He  did  not  have 
much  cash;  he  had  a  check  book  with  him.  In  Jlcun, 
I  do  not  believe  he  had  more  than  $1000.00. 

There  was  nothing  discussed  between  ^Ir.  rJudd 
and  myself  about  the  })urchase  of  a  bar.  1'liere 
was  nothing  said  about  i)urchasing  a  l)ai-  in  KIko. 
I  knew  nothing  about  Elko.  Beatty  and  I  did  not 
discuss  opening  a  saloon  in  Heno.  We  were  out 
to  The  Cedars  but  th(M'e  was  no  discussion  a])out 
])urchasing  it.  Beatty  once  in  a  whih^  gets  wild 
ideas  about  things  like  that  but  he  did  not  give  it 
serious  thought. 

We  left  from  the  El  Cortez.  1  did  not  load  the 
liquor  into  the  car;  I  did  not  assist  in  the  loading 
of  the  liquor.  1  knew  the  liquor  was  in  the  car. 
We  were  arrested  immediately  after  we  got  to  Elko; 
it  was  the  following  day.    We  went  to  a  hotel.    I 
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did  not  register;  Beatty  registered  for  both  of  us. 
I  paid  the  hotel  bill  when  I  got  out  of  jail.  It  was 
my  intention  to  share  it.  There  was  no  reason  why 
I  did  not  register.  I  do  not  know  the  exact  time  we 
were  arrested;  I  would  say  it  was  approximately  9 
or  10  o'clock  in  the  evening.  We  were  arrested  by 
the  sheriff,  under-sheriff  and  two  or  three  city  of- 
ficers. We  remained  in  jail  for  about  a  week.  A 
bail  bondsman  was  sent  from  Reno.  I  paid  for  the 
bail  out  of  my  own  pocket.  I  returned  to  Reno.  I 
saw  Mr.  Judd.  I  saw  him  iirst  [27]  in  the  restau- 
rant and  then  again  at  the  depot,  but  not  in  the 
bar.  When  I  say  '^the  depot,"  I  mean  the  South- 
ern Pacific  Depot,  the  train  depot.  I  had  a  con- 
versation with  him.  He  was  very  anxious  to  find 
Mr.  Beatty.  Mr.  Beatty  was  in  Reno  at  that  time 
but  he  had  not  seen  Mr.  Judd.  Mr.  Judd  asked  me 
if  I  knew  where  he  was.  Mr.  Judd,  Mr.  Beatty, 
Mr.  Sheley  and  myself  were  co-defendants  in  the 
case.  Mr.  Judd  wanted  to  see  one  of  his  co-defend- 
ants. 

I  returned  to  my  job  in  San  Francisco.  I  ar- 
rived in  San  Francisco  the  morning  of  the  28th.  I 
was  employed  at  the  Streets  of  Paris  at  that  time.  I 
had  been  employed  at  the  Streets  of  Paris  before 
we  left  for  Salt  Lake.  I  w^ent  right  back  to  work 
on  the  29tli.  Mr.  Judd  came  to  the  place  on  April 
3rd.  I  was  working  at  the  service  bar.  T  had  ap- 
proximately eight  stools  in  the  front  bar  and  I 
was  working  the  whole  front  bar  at  the  time  he 
came  in.    The  bartender  was  out  eating.    It   was 
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an  off-hour.  Mr.  Judd  was  alone.  I  had  a  conver- 
sation witli  hini.  Mi's.  Va^p:ie,  tlu*  casliiei*,  was 
present;  slie  was  about  five  or  six  feet  away  fi'om 
us.  I  knew  slie  eould  overhear  wliat  was  said.  We 
discussed  it  alter  Mi'.  Judd  left.  lie  asked  about 
the  Grand  Jury  meeting  He  asked  me  when  it 
would  come  up  and  I  said  the  IfJtli;  I  think  he 
asked  me  if  I  would  l)e  there  and  we  discussed  the 
business  of  the  serial  numbers  and  Bill's  where- 
abouts and  this  El  Cortez  business.  I  know  that  the 
El  Cortez  was  robbed,  because  my  wife  and  I  and 
Mr.  Beatty  and  his  wife  were  there  tliat  evening, 
approximately  one-half  hour  after  it  happened.  I 
think  the  date  was  the  26th  of  March. 

The  Court:     The  witness  may  ])e  excused. 

Mr.  McDonald:  So  that  there  will  be  no  con- 
fusion in  the  record,  Mr.  Colvin  and  I  thought  it 
would  be  well  that  we  stipulate  that  Government's 
Exhibit  No.  1  and  Government's  Exhibit  Xo.  2 
in  evidence  bears  the  certification  of  the  clerk  of 
the  United  States  District  Court  for  the  District 
of  Nevada,  [28]  at  Carson  City,  and  that  the  cer- 
tification was  made  on  June  2,  194;"),  ])y  Amos  P. 
Dickey,  the  clcM'k  of  tlu^  court,  l)y  J.  P.  'I'odrin, 
Deputy. 

Mr.  (\)lvin:     So  stipulated. 
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called  as  a  witness  for  the  Government,  testified  in 
substance  as  follows: 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury? 

A.     Mrs.  Bonita  Yaggie. 

Direct  Examination 

By  Mr.  Colvin: 

My  name  is  Mrs.  Bonita  Yaggie.  On  April  3, 
1945,  I  was  employed  at  the  Streets  of  Paris.  I 
was  working  on  that  date.  I  know  the  defendant 
Clifford  Judd  when  I  see  him.  He  is  sitting  right 
over  there  (The  witness  identifies  the  defendant 
Judd).  I  saw  him  on  April  3rd.  I  saw  him  at  the 
Streets  of  Paris.  My  position  there  was  cashier 
behind  the  bar.  Mr.  Haliman  was  working  there. 
He  was  present  when  I  saw  Mr.  Judd.  They  had 
a  conversation.  I  was  present  during  that  conver- 
sation. Mr.  Judd  asked  where  Bill  w^as;  Mr.  Hali- 
man said  he  did  not  know.  Judd  insisted  that  he 
should  know  and  Mr.  Haliman  had  better  tell  him. 
Mr.  Haliman  said  he  did  not  know  and  would  not 
tell  him  if  he  did  Imow.  He  said  if  Mr.  Haliman 
did  not  tell  him  where  Bill  was,  he  would  have  the 
bond  raised.  He  said  he  would  have  him  picked  up 
on  the  El  Cortez  robbery.  Haliman  said  he  could 
not  have  him  picked  up  on  the  El  Cortez  robbery 
because  he  had  not  been  there  and  he  could  prove 
tliat  he  was  elsewhere.  Judd  said  Dale  had  re- 
moved the  sei'ial  numbers  from  the  cases,  and  Dale 
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said  he  hadn't  anytliing  to  do  with  lliat  and  he 
hadn't  any  reason  for  doing  so.  Jndd  said  lie  was 
still  going  to  do  it  and  admitted  he  did  it  himself. 
He  said  tliat  lie  was  going  to  say  that  I)al(»  and  ]>ill 
]nust  have  pulled  u])  by  the  side  oi'  the  i-oad  [29] 
some  plaee  and  removed  the  seiial  i lumbers,  and 
Dale  said,  '^You  did  it  yourself.  We  had  no  rea- 
son to.''  Judd  said,  '^Yes,  I  know,  hut  I  am  not 
going  to  take  the  rap  on  it."  eTudd  said  that  if 
llaliman  testified  against  him,  he  would  draw  him 
into  it,  too.  That  he  wouki  draw  him  into  the  case. 
That  is  all  that  I  can  remember. 

I  did  not  hear  any  conversation  about  the  Grand 
Jury  in  Reno.  There  might  have  been  something, 
but  I  did  not  hear  it.  All  I  heard  was  about  finding 
Bill  and  where  he  was.  No,  there  was  no  further 
conversation  after  he  made  the  remark  about  the 
serial  mnnbers  and  if  Haliman  testified  against 
him,  lie  would  draw  him  into  the  case.  He  got  ujd 
and  left. 

I  saw  liiiii  after  April  'h*d.  lie  was  down  at  tlu^ 
Streets  of  Paris  l)ut  lie  did  ii(»1  cnine  to  tlie  bar 
wlirrc  1  was  working.  Hadiman  was  not  woiking 
there  at  that  time.  fJudd  was  stan<liiig  at  the  end 
of  the  bai'  and  glanced  down  and  I  saw  him  but 
when  I  h)oked  down  again,  he  was  gone.  That  was 
lat(^  in  the  evening.  The  next  time  T  saw  Mr.  Judd 
was  in  coui't  today.  1  did  not  see  the*  defcMidant 
Sheley  at  any  time. 

Mr.  Colvin:      I   have*  \U)   further  questicms. 

Mr.  McDonald:     If  your  Honor  please,  I  ask  that 
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this  conversation  be  stricken  from  the  record,  and 
that  all  of  the  testimony  of  this  witness  be  stricken 
from  the  record  as  incompetent,  irrelevant  and  im- 
material. It  has  nothing  to  do  with  the  date  of 
April  3  (April  19)  and  there  is  no  evidence  that 
there  was  any  threat  or  intimidation  of  this  man 
as  a  witness.  I  can  see  no  purpose  in  this  conver- 
sation from  the  evidence  in  this  case,  and  I  ask  it 
be  stricken. 

The  Court :     The  motion  will  be  denied.  You  may 
have  an  exception. 

EXCEPTION  No.  5 

Cross-Examination 
By  Mr.  McDonald : 

It  is  not  unusual  for  people  to  come  into  the 
Streets  of  Paris.  It  opens  at  4  and  closes  at  2. 
People  come  in  there  during  those  hours.  It  is  not 
unusual  that  Mr.  Judd  would  come  into  the  Streets 
of  Paris.  I  know  Mr.  Haliman  as  Haliman,  not 
Halima.  He  had  a  conversation  with  Mr.  Judd  look- 
ing for  Mr.  Beatty.  He  had  not  told  me  he  was  un- 
der indictment  in  Nevada.  He  had  not  told  me  that 
there  was  a  complaint  filed  against  him.  I  did  not 
know  why  Mr.  Judd  was  looking  for  Mr.  Beatty.  I 
knew  nothing  about  the  trouble  Mr.  Haliman  was 
in.  I  i:)aid  attention  to  the  conversation.  There 
were  three  people  at  the  bar — Mr.  Haliman,  myself 
and  Mr.  Judd  and  it  was  quiet  and  naturally  I  was 
going  to  listen,  with  nothing  else  to  do.  1  had  notli- 
ing  else  to  do.  It  was  between  5  and  5 :30. 
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I  have  known  Mr.  Halinian  for  four  or  five 
months,  maybe  longer.  IIo  was  an  cniployoe  of  the 
Streets  of  Paris.  I  was  employed  by  tlie  Streets  of 
Paris.  I  met  liim  in  connection  with  my  employ- 
ment. T  never  saw  Mr.  Judd  before.  I  would  say 
he  was  talking  in  a  normal  tone  of  voice.  Tie  was 
a  little  closer  to  me  than  the  reporter.  I  do  not 
know  whether  Mr.  Judd  has  ever  seen  me  before  or 
not.  1  have  never  seen  him.  They  did  not  say  what 
Mr.  Haliman  was  going  to  testify  to.  There  was 
some  discussion  about  serial  numbers. 

The  Court:  AVe  will  take  the  noon  recess  at 
this  time. 

Ladies  and  gentlemen  of  the  jury,  please  bear  in 
mind  the  admonition  the  court  has  heretofore  given 
you. 

(A  recess  was  then  taken  until  two  o'clock 
p.m.)  [31] 

Afternoon  Session, 

Jime  7,  1945,  2:00  P.  M. 

The  Court :  The  jurors  are  all  present.  You  may 
proceed. 

BONITA  YAGGIE 

Cross-Exa  mi  nation  (Resumed) 

This  discussion  took  place  on  the  evening  of 
April  3rd  at  the  Streets  of  Paris.  I  worked  at 
the  Streets  of  Paris  over  a  year.  I  have  known 
Mr.  Haliman  for  four  or  live  months.   1  am  not  at 
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the  Streets  of  Paris  now.  I  left  there  about  a  month 
ago.  I  do  not  remember  for  sure  when  Mr.  Hali- 
man  left  there.  I  left  there  before  he  left. 

I  discussed  my  testimony  with  my  husband,  and 
Mr.  Haliman  and  I  have  discussed  it  after  Mr. 
Judd  left.  Not  the  testimony,  but  what  Judd  was 
talking  about.  I  discussed  it  with  Mr.  Haliman. 
I  discussed  it  with  Mr.  Colvin.  I  did  not  discuss 
it  with  Mr.  Whitfield.  I  discussed  this  occurrence 
right  after  Mr.  Judd  left  the  bar  that  night. 

Redirect  Examination 
By  Mr.  Colvin : 

Mr.  Colvin  told  me  to  tell  the  truth. 


MARIE  V.  COLE, 

called  as  a  witness  on  behalf  of  the  Government, 
testified  in  substance  as  follows: 

The  Clerk:     Will  you  state   your  name  to   the 
court  and  jury? 
A.     Mrs.  Marie  V.  Cole. 

Direct  Examination 

By  Mr.  Colvin : 

I  am  Mr.  Haliman 's  mother.  On  April  19th  of 
this  year,  I  was  at  the  Below  Decks.  That  is  the 
place  where  my  son  is  employed.  On  that  eve- 
ning, I  saw  both  of  the  defendants.    It  was  [32] 
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sometime  aromicl  nine  o'clock,  i)i'obably  a  little 
after.  I  was  sitting  on  a  stool  in  front  of  the  serv- 
ice ])ar,  talking  to  my  son,  wlien  T  first  saw  them. 
I  first  saw  Clifford  Judd  (])ointinLr  to  the  defend- 
ant Judd).  Tie  came  \\\)  and  stood  ri<::ht  beside 
me,  his  arm  touching  mine  on  the  right.  I  did  not 
see  Mr.  Sheley  at  this  time.  I  first  saw  Mr.  Sheley 
after  Cliff  Judd  left. 

There  was  a  conversation  between  my  son  and 
Mr.  Judd  in  my  presence.  It  occurred  shortly  after 
I  first  saw  Mr.  Judd.  There  w^as  no  one  else  pres- 
ent besides  Mr.  Judd,  Dale  Haliman  and  myself. 
The  conversation  related  to  this  case  in  Reno,  Ne- 
vada. Mr.  Judd  came  up  to  the  l)ar  and  stood  on 
my  right  side  and  said  to  my  son,  ''I  hear  you  are 
exonerated.''  My  son  said,  '*Yes,  so  1  am.''  He 
then  said,  this  Mr.  Sheley,  that  lie  had  ])een  ('X(m- 
erated  also.  He  asked  my  son  how  lu^  knew  he 
was  exonerated,  and  my  son  said,  '^Well,  T  have  a 
letter,  too."  He  questioned  him  as  to  wliat  was  in 
the  letter  and  my  son  mentioned  the  Tact  tliat  he 
had  been  exonerated  and  his  bond  liberated.  He 
asked  liim  if  he  had  seen  Bill  and  my  son  said  no. 
1  don't  rememlxM*  just  what  lie  said  then.  1'here 
was  so  much  conversation.  He  referred  to  the  let- 
ter again  and  asked  him  what  was  in  the  letter. 
My  son  tohl  1iim  what  it  was.  1  don't  know — T  don't 
remember  the  words.  There  was  a  little  talk  back 
and  foi'th.  ][(»  then  said  to  my  son,  "^^^u  aie  a 
(fod  damn  liai',''  and  he  jum])e(l  up  and  tlircw  his 
body   against   the   bar   rail   and    smashed    my    son 
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on  the  head  with  his  fist.  I  grabbed  him  and  pulled 
him  back.  I  said,  '*How  dare  you  come  in  and 
strike  my  son?"  He  said,  ''Who  the  hell  are  you?" 
I  said,  ''I  happen  to  be  Dale's  mother.'  He  said, 
*'I  dont  give  a  damn  if  you  are."  He  did  not  hit 
me.  He  doubled  up  his  fist.  Judd  then  left  the 
bar. 

Then,  Frank  Sheley  came  in  and  stood  on  my 
left,  behind  me.  I  was  directly  in  front  of  the 
service  bar.  He  started  on  [33]  the  same  line  of 
questioning  of  my  son.  He  wanted  to  find  out  where 
Bill  was,  and  said  that  he  had  seen  a  statement 
which  my  son  and  Bill  gave  that  said  the  liquor 
was  purchased  from  Frank  Sheley  and  Cliff  Judd 
by  Bill  Beatty,  and  he  had  seen  the  statement 
signed  by  both  my  son  and  Bill  Beatty.  My  son 
said  he  had  not  signed  such  a  statement,  ])ut  he 
insisted  that  he  had.  He  asked  my  son  if  he  knew 
where  Bill  w^as  and  if  he  was  going  to  testify  in 
this  case. 

The  Court:  Just  listen  and  take  it  easy  now. 
When  this  man  Sheley  asked  your  son  whether  he 
was  going  to  be  a  witness  and  your  son  said  he 
didn't  know,  was  there  anything  further  that  Mr. 
Sheley  said? 

A.  He  asked  where  Bill  was,  and  my  son  said 
that  he  didn't  know.  He  hadn't  seen  him  or  heard 
from  him.  So  he  turned  around  and  asked  me, 
''^Vlio  are  you?"  and  I  said,  '*I  am  Dale's  mother." 
He  commenced  talking  to  me  and  asktnl  me  where 
Bill  was  and  I  said  I  didn't  know.  He  says,  ''If  you 
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know  and  you  won't  talk,  there  will  be  plenty  of 
trouble  and  plenty  of  fi<;lits."  He  said,  '*We  are 
not  through  with  you  yet.''^ 

Mr.  Colvin:     Did  he  say  that  to  you  or  to  Dale? 

A.     To  nie. 

Mr.  McDonald:  I  will  ask  that  go  out  as  incom- 
petent, irrelevant  and  inmialei'ial.  The  def(Midant 
is  not  accused  of  threatening  this  witness. 

The  Court:  I  will  overrule  the  ol^jection.  Excep- 
tion may  be  noted. 

Mr.  McDonald:     Exception. 

EXCEPTION  No.  6 

Direct   Examinaticm    (Continuing) 

I  asked  who  he  was  and  he  said,  ''My  name  is 
Frank  Sheley."  He  said,  ''You  know  where  Bill 
is."  T  said,  "No,  T  don't.''  He  said,  "Yes,  you  do.'' 
I  said,  "No,  1  don't,  and  neither  does  Dale  know." 
I  said,  "Why  come  in  and  juin])  all  over  Dale.  He 
didn't  have  anything  to  do  with  it."  He  said,  '*I 
am  ])l('iity  niad.  This  is  costing  nie  $500.00,  and 
another  thing,  Judd  didn't  ^vi  the  $800  out  of  the 
whiskey."  I  said,  "Why  don't  you  ask  Mr.  Boyle? 
That  is  the  proper  thing  to  do."  He  says,  "1  have 
and  he  wont  tell  us."  He  said,  "Do  you  know  any- 
thing about  lawyers?"  And  T  said,  ''Not  much." 
He  said,  '*A11  la\\yers  are  damn  liars."  I  told  him 
that  I  thought  the  proper  thing  to  do  would  be  to 
contact  Mr.  Boyle.  He  said  they  wanted  to  see  Bill 
before  the  trial  and  shut  him  u])  before^  the  trial 
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so  he  wouldn't  talk  too  much.  He  said,  ^^If  you 
want  to  save  your  son,  you  better  get  in  touch  with 
Cliff  Judd  and  let  him  know  where  Bill  is,  or  w^e 
will  get  both  of  you.'^ 

Dale  w^as  busy  at  the  service  bar  when  this  was 
said.  Dale  was  across  the  bar.  It  is  a  narrow  bar. 
That  was  the  substance  of  the  conversation.  He 
insisted  upon  knowing  where  Bill  was  so  that  they 
could  shut  him  up.  He  stated,  ^^  Cliff  Judd  vAW  kill 
any  body  who  testifies  against  him.  I  would  my- 
self." That  was  the  substance  of  the  conversation. 
Then  Frank  Sheley  walked  out.  Judd  was  not  there 
during  this  conversation.    Judd  went  out  ahead. 

Cross-Examination 

By  Mr.  McDonald : 

Both  of  these  men  w^ere  looking  for  a  man  by 
the  name  of  Bill  Beatty.  One  part  of  the  conver- 
sation was  about  Beatty  and  the  other  was  that  they 
did  not  want  Dale  to  testify.  Frank  Sheley  was 
trying  to  ^q\  in  touch  with  this  man  Bill  Beatty. 
They  were  talking  about  the  whereabouts  of  Bill. 
They  asked  me  [35]  if  I  knew  where  Beatty  was. 
I  suggested  they  get  in  touch  with  Mr.  Boyle.  Mr. 
Boyle  is  an  attorney  in  Reno,  Nevada.  I  had  never 
seen  Mr.  Judd  before.  I  had  never  seen  Mr.  She- 
ley.  I  knew  it  was  Cliff  Judd  when  he  said  ^^ Hello, 
Dale''  and  my  son  said  '^Hello,  Cliff."  I  had  been 
sitting  there  for  just  a  little  while — not  very  long 
— maybe  ten  or  fifteen  minutes;  I  wouldn't  know. 
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I  was  talking  with  my  son.  I  don't  drink;  I  never 
drink.  I  was  talking  with  my  son.  I  discussed  my 
testimony  with  Mr.  Colvin.  My  son  and  I  have 
talked  the  matter  over  on  a  nuni])er  of  occasions. 
He  wasn't  knocked  oflf  his  feet. 


LESTER  DAI.E  HALTMAN, 

called    for   further   cross-examination,    testified    as 
follows : 

I  testified  this  morning  that  my  wife  was  stay- 
ing with  me  at  the  El  Cortez  Hotel.  ]\Iy  wife's 
first  name  is  June.  It  wasn't  Barbara.  I  don't 
recall  a  Barbara.  I  don't  remember  whether  I  told 
Mr.  Judd  I  was  going  back  to  my  joV)  but  that  is 
what  I  i^lanned  to  do.  He  came  to  the  Streets  of 
Paris  when  I  was  there.  I  don't  remember  whether 
I  told  him  in  my  conversation  of  March  27th 
whether  I  was  going  \o  the  Streets  of  Paris  or  not, 
but  T  did  tell  the  bail  bondsman.  He  could  have 
gotten  the  information  from  him.  It  is  not  true 
that  he  told  me  that  a  girl  by  the  name  of  Barbara, 
whom  I  knew  in  Reno,  had  been  picked  up  in  con- 
nection with  the  El  Cortez  robbery  and  that  the  girl 
had  l)een  frequently  seen  in  Reno  witli  me.  The 
only  gii-1  who  was  ever  seen  in  Reno  with  me  was 
my  wife.  1  believe  th(^  first  evening  that  we  were 
in  Reno  we  had  dinner  with  Hill  and  a  woiiian,  a 
Mrs.  Someone — I  don't  remember  her  name.  Bill 
seemed  to  know  her  fairly  well.    Other  than  that, 
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no.  Slie  was  not  Bill's  wife.  I  don't  know  what 
her  name  was.  There  was  nothing  said  about  a 
woman  by  the  name  of  Barbara  being  picked  up  in 
connection  with  the  robbery  of  the  El  Cortez  Hotel 
and  [36]  that  I  might  be  implicated  in  it. 

I  knew  that  there  w^as  liquor  in  the  car  that  I 
was  riding  in  to  Salt  Lake.  I  saw  the  liquor  loaded 
in  the  car.  I  had  no  part  in  the  purchase  of  the 
liquor.  I  have  a  wrist  watch.  I  did  not  offer  the 
wrist  watch  as  security  to  Mr.  Judd  for  the  pur- 
chase of  this  liquor.  I  have  a  wrist  watch ;  it  is  in- 
sured for  $250.00.  It  was  a  present  from  my  wife. 
I  wouldn't  l)e  apt  to  give  it  as  security. 

Further  Kedirect  Examination 

By  Mr.  Colvin : 

When  my  wife  left  Reno,  she  went  home  to  her 
mother.   I  was  to  meet  her  there. 

Further  Recross-Examination 

By  Mr.  McDonald : 

My  wife  left  Reno  the  day  follow^ing  our  arrival 
there.  I  don't  remember  the  actual  date  we  left 
San  Francisco,  ])ut  if  I  look  at  a  calendar,  I  might 
be  al)le  to  tell  you.  I  believe  it  was  some  time  aroimd 
the  16th  of  March.  I  worked  Monday  niglit  at  the 
Streets  of  Paris.  We  were  to  leave,  I  believe,  the 
following  Wednesday  on  the  plane.  The  reserva- 
tion was  cancelled  because  of  bad  flying  weather. 
We   left   the   following   morning.     That   would   be 
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Tuesday.  We  got  in  that  night.  She  would  have 
left  Friday  night,  and  I  believe  I  left  Sunday 
nioi-ning.  We  were  arrested  Monday.  W(^  went  to 
Reno  hy  train.  We  bought  a  ticket  to  Reno  l)ecause 
we  intended  to  stop  there  a  day  or  two.  I  had 
w^orked  there  before  and  liad  a  few  friends  there. 
It  wasn't  the  purpose  of  my  trip  to  see  Mr.  Beatty. 
I  wired  him  that  I  w^as  coming.  I  have  other  friends 
in  Reno.  I  did  not  wire  any  of  my  other  friends.  I 
wired  him  because  i  had  talked  with  him  a  w^eek 
or  two  before.  I  do  not  know  how  long  he  had  been 
in  Reno  before  I  got  there.  I  know  that  he  was 
employed  at  Alturas.  I  don't  know^  that  he  quit 
his  job  in  Alturas  for  the  purpose  of  coming  to  Reno 
to  purchase  a  bar.  I  did  know  [37]  that  he  was  in 
Reno.  I  w^red  him  at  Reno.  We  were  to  have  din- 
ner the  evening  I  got  in.  Up  to  that  time,  I  had 
never  seen  Mr.  Judd  in  my  life. 

Mr.  Colvin:  No  further  questions.  The  Gov- 
ernment has  no  further  witnesses  or  other  evi- 
dence to  present  at  this  time  and  rests  its  case. 

Government  rests. 


CLIFFORD  J.  JUDD, 

called  in  his  own  behalf,  testified  in  substance  as 
follows : 

By  Mr.  McDonald: 

If  your  Honor  please,  Mr.  Judd  is  very  hard  of 
hearing  and,  if  I  may,  might  I  stand  closer? 
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Direct  Examination 

My  name  is  Clifford  J.  Judd.  I  live  in  Reno  at 
529  Mill  Street.  I  am  manager  of  the  Depot  Bar. 
I  have  been  so  engaged  since  last  August.  I  also 
have  been  in  the  Merchant  Marine.  I  know  the  wit- 
ness that  testified  here  this  morning,  Lester  Dale 
Haliman,  or  Lester  Dale  Halima.  I  knew  him  un- 
der the  name  of  Haliman.  I  met  him  in  Reno 
through  a  boy  who  was  working  for  us  or  had  been 
working  for  us.  I  don't  recall  if  he  was  working 
on  that  particular  day  or  not.  The  boy's  name  is 
Bill  Beatty.  This  Bill  Beatty  is  William  Nelson 
Beatty,  Jr.,  that  has  been  referred  to  in  the  indict- 
ment that  has  heen  introduced  as  evidence  in  this 
case.  Mr.  Beatty  introduced  me  to  Mr.  Haliman. 
His  purpose  in  introducing  me  was  that  they  had 
been  friends  for  quite  a  while  and  they  were  going 
to  try  and  buy  a  business  in  Reno  if  they  could  get 
one.  That  was  when  I  first  met  him.  They  were 
interested  in  the  saloon  business.  They  wanted  me 
to  go  out  to  a  place  called  '^The  Cedars"  to  look 
at  it.  They  said  they  could  get  it  for  a  small  down 
payment.  It  is  out  on  South  Virginia  Street  on  the 
road  to  Carson  City.  T  did  not  go  out  to  look  at 
it.  Later  he  mentioned  purchasing  a  place  at  Elko, 
Nevada.  [38]  He  told  me  he  was  going  to  ])urehase 
a  bar  in  Elko.  He  said  that  they  had  bought  the  bar 
there  but  they  were  short  of  merchandise.  By  mer- 
chandise, I  mean  whiskey;  that  is  all  they  handled. 
Mr.  Beatty  wanted  to  borrow  some  whiskey  from 
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me  with  the  understanding  that  if  he  couldn't  re- 
turn whiskey  of  this  certain  type,  he  would  pay  me 
foi-  the  whiskey.    T  loaned  him  certain  whiskey. 

I  met  Ml'.  Ilalinian  a  few  days  before.  He  was 
with  l>ill  at  the  time  wIumi  they  liel])e(l  carry  the 
whiskey  out  of  the  basement  of  my  i)lace.  There 
was  a  discussion  about  security  for  this  whiskey. 
He  said  he  had  not  been  working  for  quite  a  while 
but  that  Bill  had  $4500  and  it  would  take  all  the 
money  they  had  to  pay  down  on  tlie  place,  but  he 
took  off  a  square  wrist  watch  that  had  a  large  dia- 
mond on  each  corner  and  said  that  if  T  wanted  to 
liold  it  as  security,  I  could.  I  told  him  that  Bill's 
word  was  good  enough;  that  he  had  worked  for  us 
for  several  months  at  both  places.  When  I  say 
^M)oth  places,''  I  mean  another  ])ar  that  we  own  in 
Alturas. 

Afterwards,  Mr.  Haliman  and  Mr.  Beatty  were 
arrested  in  Elko,  Nevada.  I  was  also  arrested.  I 
was  charged  with  certain  violations  of  the  Inter- 
nal Revenue  law^  and  conspiracy.  1  doiTt  recall 
the  date  I  was  arrested.  I  recall  the  incident.  I 
was  arrested  shortly  after  they  were* — witliiii  a  con- 
])1(^  of  days.  I  recall  meeting  Mr.  Haliman  after  he 
was  released  from  jail  in  Elko.  T  met  hini  at  the 
Wal(h)rf  Cafe  in  Reno.  I  had  a  conversation  with 
him  at  that  time.  He  ask(Ml  me  if  F  thought  it  would 
be  very  serious  and  I  told  him  at  that  tinu*  I  had 
found  out  T  had  been  arrested  and  my  attorney 
told  uw  as  fai-  as  1  was  concerned  it  didn't  mean 
a   great   deal.    That   was   our   way   of   transacting 
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business.    We  did  it  prior  to  that  and  each  and 
every  time  since.    It  is  routine  business  in  Nevada. 
Loaning  or  selling  whiskey  to  other  bars.    I  did 
not  tell  him  how  to  testify.  [39] 

He  spoke  about  some  pistols  that  they  found  tied 
u])  in  the  window  curtains.  These  pistols  were  found 
shortly  after  their  arrest.  According  to  Haliman, 
they  were  found  in  the  room  occupied  by  himself 
and  Beatty  at  Elko.  He  said  that  he  had  done  some 
time  in  San  Quentin  and  that  if  you  have  done  a 
penitentiary  sentence  in  another  state,  they  would 
call  it  a  felony  against  him,  and  that  Beatty  was 
willing  to  say  that  he  bought,  that  he  owned,  both 
l^istols.  Beatty  w^as  willing  to  testify  he  bought  both 
pistols,  in  order  to  save  Haliman  who  had  been  pre- 
viously convicted  of  a  felony,  from  being  arrested 
for  a  felony  in  the  State  of  Nevada.  He  aslied  me 
to  testify  to  the  fact  that  Beatty  had  two  pistols.  I 
told  him  Beatty  went  and  tried  to  buy  a  pistol  from 
a  man  that  was  working  in  the  Bonanza  Club,  but 
I  didn't  know  where  the  second  pistol  was.  He 
had  asked  me  if  he  could  buy  a  pistol  from  me  and 
I  told  him  I  didn't  have  a  pistol  in  the  establish- 
ment and  wouldn't  be  interested  in  one.  We  don't 
have  them. 

He  said  that  he  would  call  me  again  that  evening 
if  Bill  came  in.  I  was  anxious  to  see  Bill  and  if  he 
came  in,  he  would  let  me  know.  He  would  (*all  me 
just  ])efore  the  train  departed.  It  is  just  across  the 
street  from  my  place  of  business.     He  called  me 
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there.  I  went  across  the  street  to  see  liini.  AVe  liad 
a  eonvei-sation  at  that  time.  There  was  nothing,' 
said  about  his  testimony  in  the  ease  in  Nevada.  It 
reverted  back  to  tlie  pistol  lliat  lie  had  jairehased 
from  a  man  in  San  Francisco,  who  lie  said  was  a 
friend  of  his  and  he  couhl  go  back  and  have  the  bill 
of  sale  at  the  time  when  they  found  tlie  ]ustol  made 
out  to  him.  He  said  if  he  wc^nt  back  to  this  man, 
he  would  have  him  say  that  the  pistol  was  sold  to 
Beatty  and  that  the  bill  of  sale  was  made  out  in 
Dale's  name  and  that  the  reason  was  that  Beatty 
only  [40]  had  $100  and  that  the  cost  of  the  pistol 
was  $45,  and  the  man  made  it  out  to  Dale,  luit  Dah^ 
just  paid  for  it. 

He  told  me  that  if  I  wanted  to  reach  him,  that 
I  could  reach  him  at  the  Streets  of  Paris.  If  there 
was  anything  he  could  do  to  get  me  out  of  troubh* 
he  would,  l)ut  they  haven't  worried  me  then  or  since, 
other  than  the  routine  business  which  might  hap- 
pen. He  then  got  on  the  train  and  went  to  San 
Francisco. 

I  came  to  San  Francisco  afterwards.  My  i)uri)ose 
in  coming  to  San  Francisco  was  to  purchase  or  buy 
an  interest  in  the  Vandcrbilt  I'ar  that  is  locjitcd  on 
Mason  Street.  I  was  making  arrangements  for  iho 
purchase  of  the  bar.  I  saw  Mr.  Haliman  a  few  days 
after  he  left  Reno.  I  don't  rememl^er  tlu*  date.  I 
saw  him  at  the  Streets  of  Paris.  I  weni  to  tlie  bar 
about  5:']0  in  the  evening.  He  was  tending  bar. 
There  was  a  girl  there.  It  was  the  young  lady  who 
testified  here  this  morning.   She  was  sitting  down 
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in  front  of  the  cash  register.  I  bought  a  drink.  I 
bought  one  for  Mr.  Haliman  and  I  think  I  asked 
her  to  have  one.  The  three  of  us  had  a  drink.  He 
took  the  money  and  handed  it  to  her,  the  cashier, 
who  charges  you  for  the  drink,  and  the  bartender 
gives  you  back  the  change.  I  commented  on  this. 

There  was  nothing  said  about  the  case  in  Nevada. 
We  had  a  discussion  and  he  called  me  away  from 
the  cashier  to  the  other  end  of  the  bar,  down  a  few 
feet,  where  the  cashier  couldn't  be  listening  I  imag- 
ine. There  was  nothing  said  about  the  serial  num- 
bers of  any  liquor.  I  don't  recall  whether  I  asked 
him  a])out  where  Mr.  Beatty  was.  I  didn't  threaten 
him  about  testifying  against  me.  I  didn't  know  he 
was  going  to  testify  against  me.  I  thought  we  were 
all  charged  with  the  same  offense,  all  four  of  us — 
I  thought  that  we  were  all  defendants  in  the  same 
case.  I  don't  recall  any  discussion  with  him  about 
[41]  the  case.  We  were  very  friendly  at  the  time. 
I  never  heard  serial  numbers  mentioned  until  now. 
It  was  never  discussed  at  all.  Nothing  more  was 
said.  I  didn't  think  that  the  case  was  very  serious. 

I  saw  him  on  an  occasion  after  I  sav/  him  at  the 
Streets  of  Paris.  I  saw  him  u"p  on  Market  Street.  I 
don't  know  the  name  of  the  place.  I  know  tlie  loca- 
tion. It  is  across  from  and  down  a  ways  from  the 
Fox  Theater.  I  don't  know^  the  address.  It  has  a 
bar  down  in  the  basement.  I  w^nt  in  the  bar  on  that 
occasion.  I  didn't  know  Mr.  Haliman  was  tending 
bar  there  at  that  time.  When  I  went  down  there,  I 
ran  right  into  him.     He  was  tending  l)ar  at  that 
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tinie.  Tlicrc  \v{m*(^  ]>0()|)1(»  lined  uj)  on  all  sides  ni'  it. 
1  don't  know  whethei-  it  was  the  ser\ice  bar.  I 
just  walked  up  and  stai'ted  talkins:.  I  said  ''Hello" 
and  he  said  ^'Hcdlo"  and  something  else.  I  didn't 
bear  what  lu*  said.  He  leaned  over  the  bar  to  ask 
me  a  (piestion  and  I  leaned  over  the  bar  to  meet  him, 
ajid  I  laid  my  wei^lit  on  my  left  arm  and  thei'e  was 
nuisie  and  I  couldn't  hear  what  he  was  sayiim*.  F 
didn't  hear  wliat  he  was  saying".  1  leaned  over  the 
hai*.  He  ])ut  up  his  left  hand,  just  went  u])  easily, 
and  1  put  my  right  hand  up  and  ])a(dved  away.  I 
don't  rcMuember  if  either  one  touehed.  I  didn't  strike 
him.  I  had  no  intention  of  striking  him.  When  T 
l)ut  my  ai-m  U|),  1  did  it  as  an  act.  I  didn't  think  and 
I  didn't  know  that  he  had  anything  to  he  angry 
about.  H(*  ke})t  on  talking  louder,  hut  I  couldn't  lu^ar 
what  his  woi'ds  w(^re,  so  I  turned  around  and  walked 
to  the  top  of  the  stairs. 

When  1  started  down  to  the  |)laee,  Mr.  Sheley  was 
with  }U(\  He  eanie  to  the  top  of  the  stairs  and 
there  was  a  soldier  or  Navy  hoy  fiom  Reno.  It 
was  a  soldier  and  he  stoi)p(^d  and  had  a  conver- 
sation with  him  and   [  just  walked  (hnvn. 

On  that  occasion,  1  did  not  ask  Mi'.  Ilaliman 
wher(»  l>eatty  was.  I  jnst  got  to  say  ''hello"  t(> 
him.  I  just  said  'Micllo"  and  [in]  this  ti-ouhlc 
ovci-  tile  !)ar  ended  it.  I  didn't  ask  him  if  he  was 
exonei'ated.  1  (li(hi't  kn(>w  it  at  tluit  time.  L 
didn't  tell  him  P'l'aidv  Sheley  had  been  exonerate(l. 
r  didn't  know  it.  Fraid^  Sheh^y  had  beim  charuivl 
the  same  as  1.     lie  was  charii-ed  the  same  as  I   and 
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as  Haliman  and  Beatty.  I  didn't  know  that  any 
of  us  had  been  exonerated.  I  didn't  know  whether 
or  not  the  Grand  Jury  had  met.  I  didn't  know 
whether  or  not  Mr.  Haliman  had  testified  before 
the  Grand  Jury.  I  thought  we  were  all  charged 
equally.  I  didn't  know  he  had  testified  against  me 
in  Nevada.  I  had  not  been  back  to  Nevada  since 
I  met  him  in  the  Streets  of  Paris.  My  attorney 
told  me  he  would  notify  me  when  it  was  to  come 
up.  My  attorney  had  not  notified  me  at  the  time 
of  this  discussion.  After  I  put  my  hand  up,  there 
was  no  further  discussion  between  Mr.  Haliman 
and  myself.  There  was  no  conversation  between 
us.  I  heard  him  say  ^^ hello",  that  was  all.  I  did 
not  hear  the  rest  of  the  conversation. 

Mr.  McDonald :     I  think  that  it  all. 

The  Court:     We  will  take  the  afternoon  recess. 
Ladies  and  gentlemen  of  the  jury,  please  bear  in 
mind  the  admonition  of  the  court. 
(Recess) 

The  Court:  The  jurors  are  all  present.  You 
may  proceed. 

Cross-Examination 
By  Mr.  Colvin : 

I  do  not  remember  the  first  date  I  was  in  San 
Francisco  this  year.  I  have  been  down  a  number 
of  times.  I  remember  seeing  Mr.  Haliman  about 
March  27th.  I  do  not  recall  the  exact  date.  The 
conversation  took  place  at  the  depot  in  Reno.  I 
came  to  San  Francisco  within  a  week  after  that 
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conversation.  1  remember  a  conversation  witli  Mr. 
Haliinan  at  which  Mrs.  Yae^Gfie  was  present.  J  don't 
i*(M'all  liow  lonu"  I  had  \wv\\  \\\  San  Fi'ancisco  [43] 
])efoiv  thai.  1  think  I  came  (h)\vn  the  week  fol- 
lowing* that  that  he  left  and  T  went  in  to  tlie  Streets 
of  Paris  shortly  after  I  came  down.  1  do  not  recall 
the  exact  date.  I  don't  rememlier  whether  or  not 
I  went  in  the  day  1  came  to  San  Francisco.  I  was 
buying  a  place  here  and  there  was  quite  a  bit  of 
money  being  invested  and  I  made  numerous  trips. 
I  don't  recall  the  exact  dates  that  I  v.as  here. 

I  remember  the  conversation  at  which  Mrs.  Yag- 
gie  was  present  and  I  remember  a  conversation  at 
the  Below  Decks.  I  do  not  recall  whethei'  I  went  l)a('k 
to  Reno  between  those  conversations.  I  went  to 
the  Streets  of  Paris  shortly  after  I  arrived.  I  don't 
remember  the  exact  dates.  It  could  have  been  finii' 
or  five  hours  after  I  came  to  San  Francisco.  1  may 
have  asked  him  where  JJeatty  was.  I  don't  remem- 
ber definitely  asking  him  that  question  but  T  kncnv 
that  I  should  have  asked  that.  A  doctor  had  Ixhmi 
calling  oui'  phu'e  re])eatedly  that  liis  wife  was  dying. 
1  do  not  rcM'all  if  \  asked  that  ])ai"ticular  (jucstion 
at  that  meethig.  1  am  not  sun^  whethei*  I  asked 
tliat  (luestion  at  that  meeting.  The  doctor  had  callcMl 
a  nunih(M-  of  times  saying  tliat  Beatty's  wife  was 
dying. 

I  went  to  the  Sti'cets  of  ]*aris  i^arly  in  tlic  eve- 
ning. 1  would  not  know  tlu*  hour  otlier  than  they 
just  opened  up.  I  would  not  know  the  exact  hour 
—  1    didn't    pav  a  great    deal   of  attention.      I   don't 
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know  anything  about  the  indictment.  I  knew  we 
had  already  been  charged.  I  knew^  we  had  been 
arrested.  We  had  appeared  before  the  Commis- 
sioner and  posted  ])ond.  I  don't  believe  it  was  a 
hearing — it  lasted  just  a  minute.  T  don't  know 
what  that  would  be.  I  knew  there  was  a  case  in 
Reno.  I  knew  Beatty  also  had  been  arrested.  I 
knew  that  Sheley  also  was  arrested  and  I  knew 
that  Haliman  had  been  arrested.  I  knew  it  all  had 
to  do  with  the  same  transaction. 

When  I  went  to  the  Streets  of  Paris,  Haliman 
asked  me  [44]  how  serious  I  thought  the  case  was 
going  to  be.  I  told  him  I  did  not  think  it  would 
amount  to  a  great  deal.  I  don't  recall  what  his 
answer  was.  We  talked  about  the  case  to  the 
amount  that  I  just  stated.  I  didn't  ask  him  if 
he  was  going  back  to  Reno;  whether  or  not  he 
would  testify  was  never  mentioned.  I  don't  know 
whether  Sheley  was  in  Nevada  or  California  at  that 
particular  time.  I  don't  recall  definitely  asking 
w^here  Beatty  was  on  that  particular  trip. 

I  came  to  San  Francisco  to  purchase  the  Van- 
derbilt  Bar  at  that  time  and  brought  down  a  deposit 
on  it.  I  brought  down  $23,000.  I  want  to  retract 
that  statement.  I  believe  I  brought  down  the 
greater  part  of  $23,000  and  I  had  a  check  in  my 
pocket.  I  don't  recall  the  exact  amount  of  the 
check.  It  w^as  lost.  I  don't  recall  the  exact  amount 
of  it.  I  brought  $18,000.  I  brought  $18,000  in 
cash  and  wrote  a  check  for  $5,000  after  I  was  here. 
I  didn't  buy  the  bar.     I  worked  there  for  a  few 
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days  until  they  told  me  to  take  my  name  off  the 
license.  F  had  ])urchased  the  ])av  to  the  extent 
that  my  name  was  on  the  license.  At  the  time  I 
had  the  conversation  at  the  Streets  of  Paris,  I  was 
making*  })rej)aration  to  buy  the  hai*.  The  date  of 
the  1f)th  doesn't  mean  anythiim-  to  me.  I  (h)irt 
recall  the  date  1  had  the  conversation  at  the  Below 
Decks.  1  never  really  worked  there.  I  jnst  stai'ted 
to  buy  the  j)lace. 

I  was  present  at  the  Vanderbilt  Jiar  the  day  of 
the  conversation  at  the  Below  Decks.  I  had  been 
in  and  out  of  it  throughout  tlie  day.  I  don't  recall 
what  time  I  was  there.  I  don't  recall  the  exact 
hour  1  went  to  the  Below  Decks.  It  was  in  the 
eveniuij:.  It  was  show-time  in  the  eveninu*.  I  didn't 
understand  your  question.  I  didn't  go  directly  to 
the  Below  Decks.  I  left  the  Vanderbilt  Bar  and 
went  to  the  Fox  Theater.  I  turned  around  and 
came  hack  to  the  l>elow  Decks.  I  didn't  see  any 
picture  at  the  Fox  Theater.  I  did  go  to  the  Fox 
Theater.  I  went  to  the  box  [45]  office.  I  didn't 
go  into  the  theat(>r.  1  tlicn  went  ovcm-  to  the  I>elow 
Decks.  I  woiihln't  know  the  exact  houi*.  It  could 
have  been  about  9  o'clock — an  hour  or  an  hour  and 
a  half  one  way  oi*  the  other.  I  don't  recall  that 
far  ba<'k.  1  don't  remember  \]\v  movie  that  we 
were  going  to  sih'.  I  had  not  been  with  Sheley 
all  that  day.  I  doTi't  I'ecall  what  time  T  Tuet  Sheley, 
])robably  in  the  eveninu'.  II(*  comes  in  in  the  eve- 
nim;'.  I  don't  I'ecall  the  first  time  1  met  him  that 
dav. 
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I  haven't  gotten  one  of  his  last  five  questions. 
It  would  make  it  a  lot  easier  for  yourself  and  me 
if  you  would  come  closer. 

I  don't  remember  the  time  or  place  that  I  met 
Mr.  Sheley. 

A  doctor  phoned  our  place  of  business  about 
Beatty's  wife.  Our  place  of  business  was  the  Depot 
Bar,  Reno,  Nevada.  I  didn't  know  William  Nelson 
Beatty,  Jr.  had  entered  a  plea  in  the  Reno  case. 
I  have  never  heard  of  a  plea  of  nolo  contendere. 
I  didn't  know  he  had  been  arraigned  before  the 
Court  any  differently  than  we  had.  I  was  not  par- 
ticularly looking  for  Mr.  Beatty.  If  I  had  met 
him,  I  would  have  repeated  the  conversation  that 
the  doctor  gave  us.  I  don't  recall  asking  for  him 
at  the  Streets  of  Paris.  I  knew  that  Haliman  and 
Beatty  were  good  friends.  I  saw  Haliman  at  the 
Streets  of  Paris  and  I  knew^  the  doctor  was  trying 
to  reach  Beatty.  I  don't  recall  whether  I  men- 
tioned it  to  Haliman  or  not.  It  was  a  later 
time  and  it  didn't  seem  so  important  to  me. 
I  had  no  way  of  knowing  where  he  was  and  they 
said  his  wife  was  getting  along  fine.  My  wife 
is  very  friendly  with  them.  I  didn't  say  I  asked 
for  Beatty  at  the  Streets  of  Paris. 

Mr.  Colvin:  Q.  Do  you  remember  the  conver- 
sation that  happened  at  the  Below  Decks? 

A.     May  I  have  the  reporter  read  the  question. 

The  Court:     Do  you  read  lips?  [46] 

A.     If  they  keep   their  head   up   and   not   look 
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around    1    wvwr  have  any  ti'ou])le,  but  when  they 

hack  up  a<nd  get  their  lieads  around,  I  can't  hear 

plainly. 

Q.     Can  you  wateh  the  lips? 

A.     As  much  as  possible. 

The  Court:  Stand  in  front  of  him  and  ask  the 
questions,  Mr.  Colviii : 

(>ross-l]xamination   (Continuing) 

By  Mr.  Colvin: 

The  first  thing  that  I  did  at  the  Below  Decks 
was  to  walk  u])  to  the  bar.  I  had  never  ])een  there 
before.  It  was  the  first  time  I  had  been  there. 
When  T  went  over  to  the  bar,  I  saw  Haliman.  I 
walked  directly  to  where  Haliman  was  standing. 
This  was  the  first  time  I  had  seen  him  since  I  saw 
him  at  the  Streets  of  Paris.  Sheley  remained  at  the 
top  of  the  stairs,  as  I  went  down.  The  first  thing  I 
said  was  '^Ilello''  to  him.  I  was  standing  right 
against  tlu»  ))ar  when  I  said  it.  I  started  the  con- 
v(Msation  by  saying  '^Ilello."  He  said  ^'Hello''  back. 
I  liave  lU'ver  lieai'd  wliat  else  he  said.  I  never  under- 
stood anything  further  in  the  c^ntire  conversation 
aftei'  h(^  said  "Hello";  that  was  all.  I  did  not  stay 
at  the  bar  v(My  long;  just  long  enough  to  say 
"H(01o,"  h^an  ovei'  the  bar,  turn  around  and  go 
out.  It  would  be  a  matter  of  seconds.  I  wouldn't 
recall  the  amount. 

(Witness  demonstrates  how   he   leancnl   over 
the  bar.) 
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My  head  was  down.  I  was  leaning  towards  him. 
His  head  was  almost  touching  mine.  I  was  di- 
rectly across  the  bar  from  him.  My  left  arm  was 
across  the  bar.  My  head  was  forward.  The  music 
w^as  playing  and  I  couldn't  hear  what  he  was  say- 
ing. I  wanted  to  hear  what  he  was  saying.  He  kept 
his  conversation  going,  his  arm  right  in  my  face 
like  that.  It  would  have  been  his  left  arm.  I  was 
leaning  over  like  this,  my  right  arm  back  like  this 
and  walked  out.  I  leaned  over  like  this  and  put  my 
right  arm  up  like  this.  I  brought  my  right  arm 
forward  in  such  [47]  a  manner  that  my  wrist 
crossed  my  face.  Then  I  walked  out.  I  had  no 
further  conversation — not  another  word. 

I  did  not  see  Mrs.  Cole  there.  I  saw  her  here 
this  morning  but  it  is  dark  in  the  place.  I  don't 
remember  seeing  her.  I  don't  remember  seeing 
her  at  any  time.    I  walked  out  of  the  bar. 

Sheley  had  left  the  top  of  the  stairs  and  come 
down.  I  did  not  see  him  leave  the  top  of  the  stairs, 
but  as  I  walked  up  to  the  bar  and  turned  around, 
he  came  in  and  went  behind  me  on  my  left  and  was 
standing  a  few  feet  in  front  of  the  bar.  I  first  saw 
him  just  as  I  left.  He  walked  out  in  front  of  the 
bar  and  had  a  talk  with  Dale  and  I  thought  he  would 
follow  me  out.  He  was  a  little  to  my  left.  I  walked 
past  him.  I  saw  him  as  I  walked  out  of  the  bar. 
I  did  not  stop  and  talk  to  him.  I  walked  straight 
up  the  stairs.  I  next  saw  Sheley  outside  the  place. 

Nobody  told  me  that  Haliman  w\ns  working  at 
the  Below  Decks  bar.   I  didn't  know  he  was  work- 
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ing  there.    The  last  time  I  saw  him  he  was  at  the 
Streets  of  Paris.  It  is  a  coincidence  that  I  met  him 
at  tlie  Below  Decks. 

I  didn't  i)nt  up  tlie  money  for  the  bond  at  Reno. 
I  knew  tli(^  bondsman.  I  have  Beatty's  address 
— the  phone.  His  wife  talks  to  me  over  the  tele- 
phone. 

T  am  not  known  by  any  other  name  than  Judd. 
I  have  a  nickname.  It  is  '*The  Galloper.''  I  got 
it  when  I  was  playing  football. 

Redirect  Examination 
By  Mr.  McDonald   : 

I  ])layed  football  at  Coquille  High  School  and 
Military  School.  I  was  a  backfield  man.  I  ac- 
quired this  nickname  when  I  was  in  high  school. 

I  travel  back  and  forth  from  Reno  to  San  Fran- 
cisco quite  [48]  frequently.  Some  time  in  April — 
I  do  not  remember  the  exact  date — I  entered  into 
a  transaction  to  purchase  the  Vanderbilt  Bar  on 
Mason  Street  in  this  city.  I  came  down  to  San 
Francisco  for  that  purpose.  I  brought  down  $18,- 
000  in  casli  and  I  made  out  a  check  for  $5,000  here. 
That  was  put  in  escrow  pending  the  transfer  of  the 
state  liquor  license  to  my  name  and  Mr.  Rogers. 
There  was  $3,000  left  over.  I  didn't  explain  to 
Mr.  ('olviiK  Irom  the  bankroll  that  1  dei:)Osited  in 
the  bank.  The  money  was  deposited  in  one  of  the 
])anks  in  this  city  i)ending  the  transfer  of  the  li- 
cense. The  tran;saction  fell  through  because  of  this 
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particular  trouble.    After  I  was  arrested  on  this 
charge,  I  was  advised  by  the  State  Board  of  Equali- 
zation that  I  would  not  be  granted  a  license  and  I 
withdrew  the  money  from  that  transaction. 

On  the  night  of  April  19th,  I  went  to  the  Fox 
Theater.  It  was  around  9  o'clock,  an  hour  one  way 
or  the  other.  I  had  met  Mr.  Sheley  that  day.  I  don't 
remember  the  time  I  met  him.  He  comes  in  our 
place,  drops  in  and  out,  and  we  live  in  the  same 
hotel.  I  don't  remember  whether  I  met  him  at  the 
hotel  or  at  the  place  of  business.  He  drops  in.  I 
think  he  spends  most  of  his  time  at  the  Vander- 
bilt  Bar.  He  also  lives  at  the  same  hotel — the  Con- 
tinental Hotel  in  San  Francisco.  I  don't  recall 
w^hether  I  met  him  at  the  Vanderbilt  Bar  or  the 
Continental  Hotel.  I  met  him  some  time  that  eve- 
ning. We  went  by  taxi  to  the  Fox  Theater.  We 
didn't  see  the  show.  There  was  a  long  line  when 
you  get  to  the  theater.  They  sell  you  tickets  and 
you  go  in  and  you  have  to  wait  and  we  didn't  feel 
like  waiting.  We  left  there.  We  went  looking  for 
a  cab  and  this  place  is  eater-corner  from  the  Fox 
Theater,  so  we  walked  over  there.  There  were  two 
cabs  pulling  u]),  letting  some  sailors  off.  I  don't 
remember  whether  Sheley  or  myself  suggested  that 
we  go  into  the  Below  Decks.  It  could  have  been 
Mr.  Sheley — I  wouldn't  [49]  say.  The  cab  that  we 
were  going  to  take  had  another  load,  so  we  had  to 
wait.  I  didn't  know  Haliman  was  working  at  the 
Below  Becks  at  that  particular  time.  I  went  down 
to  the  bar.    I  saw  him  at  the  service  bar.    I  said 
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*' Hollo''  or  I  first — I  don't  recall,  and  he  started 
a  conversation  that  I  couldn't  hear.  It  seemed  like 
there  was  music  in  tli('r(\  It  was  real  dark,  so  I 
leaned  ovcm*  the  liar  to  hear  what  he  said.  1  didn't 
hoar  wliat  he  said.  He  put  up  his  arm  and  I  swung 
my  ai-m  ai'ound  to  defend  myself.  There  were  no 
blows  struck  on  either  side.  He  was  hollering  quite 
loudly  and  I  picked  up  and  left.  T  didn't  hear 
wdiat  he  said.  I  left  and  went  upstairs.  1  didn't 
gQ{  the  first  word  he  said. 

I  didn't  Imow  that  the  Grand  Jury  had  met  in 
Nevada.  Mr.  Robinson,  my  attorney,  w\as  going  to 
advise  me  of  that  and  he  had  not  called  me.  I  had 
BO  occasion  to  threaten  Mr.  Haliman.  T  didn't  speak 
to  him  except  to  say  **Hello."  On  the  occasion  at 
the  Streets  of  Paris  on  April  Sid,  he  seemed  very 
friendly;  both  of  us  w^ere  very  friendly.  I  had  no 
hard  feelings  towards  him  at  that  time  and  there 
were  no  threats.  On  the  night  I  saw  him  at  the 
Waldorf  and  the  Southern  Pacific  depot  in  Reno, 
there  were  no  threats  made  against  him. 

Recross-Examination 
By  Mr.  Colvin: 

After  my  conv(M'sation  at  the  Px'low  Decks, 
the  ]iext  time  I  saw  Mr.  Haliinnii  was  yes- 
terday morning.  I  didn't  return  to  the  Below 
Decks  after  my  conversation  of  that  evening.  Mr. 
Haliman  ])lione(l  me.  I  had  a  conversation  with 
him.  It  was  the  veiy  next  day  or  the  day  follow- 
ing the  Below  Decks.   I  have  never  seen  him  since 
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that  time.  I  never  went  around  to  talk  to  him 
about  the  case.  The  next  morning  they  served  a 
warrant  upon  me  in  the  Reno  case.  I  first  heard 
of  the  indictment  in  Reno  the  [50]  day  after  I 
had  the  argument  with  Dale. 

Further   Redirect   Examination 
By  Mr.  McDonald: 

Mr.  Haliman  called  me.  He  said  that  I  was  in 
enough  trouble  in  Reno  and  that  they  had  exon- 
erated— I  think  that  is  the  word — that  the  trou- 
ble was  not  against  him  and  that  he  could  make 
it  easy.  I  think  he  said  Mr.  Whitfield  or  White- 
head and  the  United  Marshal,  and  he  asked  the 
United  States  Marshal  to  stand  over  him  that  night 
and  make  it  look  bad  for  me.  He  told  me  on  the 
phone  he  had  the  Marshal  and  he  was  going  to 
guard  him  back  and  forth  to  work.  I  asked  him 
why  to  guard  him  back  and  forth  to  work,  and  he 
said  if  I  would  give  him  $500,  he  would  straighten 
out  the  alcohol  tax  trouble  in  Reno;  otherwise,  he 
would  have  the  United  States  Marshal  bodyguard 
him.  He  said  that  would  make  it  look  tough  for 
me.  That  was  a  day  or  two  after  the  trouble  at  the 
Below  Decks. 

I  knew  I  was  indicted  in  Reno  after  I  called  Mr. 
Robinson  to  tell  him  I  had  been  arrested  in  this 
case  in  San  Francisco.  He  told  me  that  these  peo- 
ple were  mixed  up  with  me  and  had  testified  against 
me  that  they  were  free.  That  was  the  first  that  I 
knew  about  it. 
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one  of  the  defendants  called  as  a  witness,  testified 
in  substance  as  follows: 

The   Clerk:     Will   yon   state   yonr   name   to   the 
Court  and  Jury  ! 
A.     Frank  Edwin  Sheley. 

Direct  Examination 
By  Mr.  McDonald : 

I  am  Frank  Edwin  Sheley.  1  reside  in  Reno, 
Nevada,  at  No.  244  East  Taylor  Street.  I  have 
been  in  trouble  in  the  State  of  Nevada.  I  was 
convicted  in  the  State  Court  there  for  receiving 
[51]  stolen  projDerty  and  the  case  is  now  on  ap- 
I)eal  to  the  Supreme  Court  of  the  State  of  Nevada. 

1  know  the  complaining  witness  in  this  case,  Les- 
ter Dale  Haliman.  I  first  met  him  in  Reno.  I  never 
had  any  business  with  him.  I  saw  him  on  the 
night  of  April  19,  1945,  at  the  Below  Decks.  That 
evening  I  had  been  to  the  theater.  I  had  met  Mr. 
Judd  at  about  8:30  or  9  o'clock  at  the  Vanderbilt 
Bar.  lie  came  in  and  we  w^nt  to  the  Fox  Theater. 
I  met  him  at  the  Vanderbilt  Bar  and  we  decided 
to  go  to  the  Fox  Theater.  There  w\ns  quite  a  line 
so  we  didn't  go  in.  We  went  across  the  street  to 
fi:vi  a  taxicab.  I  suggested  getting  a  drink;  about 
that  time  a  soldier  came  along  and  said  he  knew 
me  from  Reno.  We  talked  a  few  minutes  and  then 
I  went  downstairs.  I  suggested  getting  a  drink. 
1  know  the  name  of  the  bar.  It  was  a  bar  and 
1  felt  thirsty  and  went  in.    Mr.  Judd  preceded  me 
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downstairs.  I  stopped  and  talked  to  a  soldier  that 
I  had  known  in  Reno.  I  subsequently  went  into  the 
bar.  I  saw  Mr.  Haliman  there.  I  asked  him  why 
he  had  me  arrested  and  he  said  he  had  not  had  me 
arrested.  I  said  that  that  is  strange  that  I  am 
charged  with  conspiracy  for  he  and  a  fellow  named 
Beatty  having  some  whiskey,  and  I  told  him  I  had 
not  sold  him  any  whiskey  and  wondered  why  he  had 
had  me  arrested  and  he  said  he  hadn't.  I  asked 
him  where  Beatty  was  and  he  told  me  he  didn't 
know,  to  see  his  attorney.  He  said  as  far  as  me  be- 
ing arrested,  I  would  be  exonerated.  I  asked  him 
how  he  knew  that  and  he  said  that  he  had  heard 
today  that  he  and  I  were  both  exonerated.  That 
is  the  first  I  knew  about  it.  The  Commission  in 
Reno  when  I  was  arrested  told  me  that  Haliman  and 
Beatty  had  testified  that  they  bought  whiskey  from 
Cliff  Judd  and  I.  The}^  didn't  buy  any  whiskey 
from  me.  I  had  none  to  sell.  I  never  threatened 
him  in  any  manner.  I  didn't  tell  him  that  Mr.  Judd 
would  kill  him  if  he  testified  against  him.  I  didn't 
tell  him  that  I  would  [52]  kill  him  if  he  testified 
against  me  because  he  had  just  told  me  that  I  had 
been  exonerated. 

I  had  no  conversation  with  the  lady  who  testi- 
fied here  today.  I  never  saw  her  imtil  today.  I 
don't  know  her.  I  didn't  see  her  in  that  place. 
There  were  quite  a  few  people  there.  She  didn't 
talk  to  me.  I  left,  met  Mr.  Judd  upstairs  and  we 
got  into  a  cab  and  went  back  to  the  hotel.  I  did 
not  speak  to  the  mother  of  Mr.   Haliman  at   the 
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Below   Decks   bar.     I    didn't    ask    her   where    Bill 
Beatty  was.    I  didn't  know  where  he  was  at  that 
tiine.    I  didn't  care  where  he  was  at  that  time. 

Cross-Examination 
By  Mr.  Colvin : 

The  Commissioner  did  not  tell  me  that  Beatty 
and  Judd  were  going  to  testify  when  the  case  came 
11] >.  Tie  told  me  that  Beatty  and  Haliman  had  been 
arrested  in  Elko  with  some  whiskey  in  their  pos- 
session and  claimed  that  they  bonght  it  from  Cliff 
Jndd  and  I.    That  was  the  charge. 

i  asked  Haliman  where  Beatty  was  and  he  told 
me  to  see  his  attorney.  That  is  all  he  said.  T 
have  asked  Judd  where  Beatty  was.  I  don't  re- 
member when  it  was — before  I  went  to  the  Below 
Decks.  He  said  he  didn't  know  where  he  was.  I 
didn't  go  to  the  Below  Decks  to  find  out  where 
Beatty  was.  I  went  down  to  ^(}i  a  drink.  T  had 
no  idea  Haliman  was  working  there.  It  was  a  com- 
plete surprise  when  I  saw  him  there.  T  didn't 
see  Mrs.  Cole  there.  No,  I  didn't  see  her;  there 
wei'e  quite  a  few  people  there.  I  didn't  pay  any  at- 
tention to  whether  or  not  there  were  any  women  at 
th(*  bai*.  T  saw  him  and  started  talking  witli  him. 
I  wasn't  looking  foi-  any  women. 

T  saw  Judd  leavc^  before  I  started  to  talk  to  Hali- 
man. I  didn't  say  a  word  to  him  wluMi  lie  w(Mit  out. 
I  walked  over.  1  don't  remember  whetliei*  I  s])oke 
or  not,  and  asked  him  wliy  he  had  nie  arr(\sted 
wlieii  I  saw  it  was  liim  tluM'e.  He  said  lie  didn't. 
[5:^)]    I   was  r^'reniuL;-  to  \\w  case  in  Keno.    lie  said 


United  States  of  America  69 

(Testimony  of  Frank  Edwin  Sheley.) 
he  didn't  liave  me  arrested.  I  said  that  when  I  was 
arrested,  I  was  informed  by  the  Commissioner  that 
he  and  Beatty  had  been  caught  with  some  whiskey 
and  they  claimed  that  they  bought  it  from  me.  I 
was  wondering  why  I  was  arrested.  I  don't  recall 
the  rest  of  the  conversation. 

I  never  called  Mr.  Judd  ^'The  Galloper.''  I  al- 
ways call  him  Cliff.  I  never  saw  the  complaint. 
When  I  went  before  the  Commissioner,  I  posted 
bail.  He  asked  me  if  I  pleaded  guilty  or  not  guilty 
and  I  posted  bail. 

I  didn't  say  that  I  wouldn't  blame  Cliif  for  kill- 
ing anybody  that  would  testify  against  him.  I  don't 
know  how  long  I  was  there;  it  was  a  very  short 
while.  I  saw  he  was  there  and  he  told  me  he  didn't 
have  me  arrested,  and  Judd  had  left,  so  I  left.  I 
didn't  even  have  a  drink  there.  I  didn't  see  Judd 
talking  to  him.  I  was  at  the  top  of  the  stairs  talk- 
ing to  a  soldier  when  Judd  went  down.  I  didn't 
see  him  walk  down.  I  went  over  to  the  bar  to  talk 
to  Haliman  without  stopping.  I  didn't  tell  him 
that  there  would  be  plenty  more  fights  before  this 
case  came  to  trial.  I  didn't  tell  him  this  was  only 
the  beginning.  I  had  no  conversation  with  any 
woman  at  the  bar.  If  Mrs.  Cole  was  there,  I  didn't 
see  her.  I  was  not  interested.  We  never  went  back 
to  the  Below  Decks  after  that  time.  I  never  had 
any  conversation  with  Haliman  after  that  time.  I 
never  saw  him.  I  never  found  out  where  Beatty 
was.  I  did  not  make  any  more  inquiries.  I  was 
not  interested.    I  had  been  exonerated. 
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recalled   for  fiirthei"  Dii-eet   Examiiiation,   testified 
as  follows: 

Mr.  McDonald: 

T  do  not  recall  seein^^  this  lady,  Mrs.  Cole,  at 
the  Below  Decks.  [54] 

Mr.  McDonald :     That  is  all. 

Mr.  Colvin:     No  further  questions. 

Mr.  McDonald:     That  is  the  defendants'  case. 

The  Court:     Is  there  any  rehuttal? 

Mr.  Colvin:     No  rebuttal. 

The  Court:  After  the  usual  admonition,  then  ad- 
journed until  Friday  morning,  June  8,  1945,  at  10 
o'clock  A.  M. 


Friday,  June  8,  1945, 
10:00  O'clock  A.  M. 

The  Court:     Stipulated  the  jurors  are  all  pres- 
ent ? 

Mr.  Colvin:     For  the  Governiuent. 
Mr.  McDonald:     Yes,  your  Honor. 
The  Court:     Are  the  defendants  present  in  the 
courtroom  ? 

Mr.  McDonald:     Yes,  your  Honor. 
The   Court:     You   may   procecnl    witli    the    argu- 
mcMit  this  inoniing. 

(Thereupon  the  opening  arguniciil  was  made 
by  Mr.  Colvin,  followed  by  Mr.  McDonald's  re- 
])ly  argument,  and  Mr.  Colvin 's  closing  argu- 
ment.) 


I 
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CHAKGE  TO  THE  JURY 

The  Court  (Orally)  :  Ladies  and  gentlemen  of 
the  jury,  I  will  ask  you  to  give  your  attention  to 
the  court  for  a  few  minutes.  You  have  listened 
to  the  arguments  and  heard  the  evidence  in  this 
case,  and  your  labors  are  about  to  begin. 

There  is  a  difference  between  the  function  or 
province  that  the  jury  has  and  the  province  that 
the  court  has.  It  is  the  exclusive  function  of  the 
jury  to  judge  the  facts  of  the  case.  The  court 
can't  interfere  in  that  regard.  It  is  the  court's  duty 
to  instruct  the  jury  as  to  the  law  that  they  should 
apply,  and  the  jury  must  take  that  law  from  the 
court.  They  cannot  disagree  with  that.  We  are 
both  a  part  of  the  judicial  process,  [55]  but  we 
have  two  distinct  functions,  and  I  cannot  infringe 
on  yours,  and  you  cannot  invade  my  province.  So, 
it  is,  therefore,  your  duty  to  take  the  law  as  the 
court  gives  it  to  you  and  to  apply  it  to  the  facts. 

Now,  during  the  course  of  the  trial  the  court  has 
occasionally  questioned  witnesses  and  made  com- 
ments in  connection  with  rulings  that  the  court  has 
made  on  objection  to  evidence.  You  are  not  to  con- 
clude from  any  of  these  facts  or  circumstances  that 
the  court  was  intending  to  express  any  opinion  as 
to  the  facts  of  the  case  or  what  your  verdict  should 
be.  I  only  say  those  things  and  I  only  ask  the 
questions  or  make  the  rulings  in  ])ursuance  of  the 
court's  province.  Indeed,  it  is  the  duty  of  the 
court  to  supervise  the  trial  of  the  case  and  expe- 
dite the  trial.    So  you  are  not  to  conclude   from 
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anything  the  court  said  during  the  case  as  to  any 
opinion  the  court  may  have  as  to  the  guilt  or  inno- 
cence of  tlie  defendants.  That  is  your  duty  and 
you  ai'c  to  (h'('i(U'  tliat. 

There  are  some  general  rules  that  a])i)ly  to  all 
ci'iininal  cases.    I  wish  to  advise  you  of  them  now. 

In  the  first  i)la('e,  you  have  to  exclude  any  sym- 
l)athy  or  any  prejudice  from  your  minds.  You  are 
not  to  concern  yourselves  in  the  matter  of  the  ])un- 
ishment  of  the  defendants,  or  either  of  them,  in 
the  event  of  a  verdict  of  guilty.  The  matter  of  the 
punishment  of  the  defendants  or  either  of  them 
in  the  event  of  a  verdict  of  guilty  is  for  the  court  to 
determine  alone. 

I  state  to  you,  it  is  your  province  to  decide  the 
factual  issue  of  the  case,  wliich  is  the  guilt  or  inno- 
cence of  the  defendants.  You  must  hear  in  mind, 
as  I  told  you  at  the  time  you  were  impaneled  as 
jurors,  that  hecause  the  United  States  Attorney 
has  filed  an  information  or  complaint  against  the 
defendants,  that  there  is  no  presumption  of  guilt 
that  fiows  [5G]  from  that.  On  the  contrary,  at  all 
stag(\s  of  the  ])roceedings  the  defendants,  and  each 
of  them,  arc  ])resumed  to  he  iunocent.  This  pre- 
suiii])tiou  remains  until  and  unless  the  evidence  in- 
ti'odnced  I'ni"  oi*  on  hehalf  of  tlw  (IO^•e]•nnl(Mlt  ])roves 
th(^  guilt  of  the  defendants,  oi-  eithei'  of  them,  to 
a  moi'iil  (^ertainty  and  heyond  all  reasonahle  douht. 

Now,  of  course,  you  should  know  what  is  meant 
])v  the  tei'in  ''a  reasonable  doubt."    The  best   defi- 
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nition  that  I  think  I  can  give  you  as  to  the  mean- 
ing of  reasonable  doubt  is  this :  A  reasonable  doubt 
is  a  doubt  resting  upon  the  judgment  and  reason 
of  him  who  conscientiously  entertains  it  from  the 
evidence  in  the  case.  It  is  a  doubt  based  upon  rea- 
son. By  such  a  doubt  is  not  meant  every  possible 
or  fanciful  conjecture  that  may  be  suggested  or 
imagined,  but  a  fair  doubt  based  upon  reason  and 
common  sense,  and  arising  out  of  the  evidence  pre- 
sented. It  is  always  difficult  to  prove  facts  to  an 
absolutely  and  complete  certainty.  Therefore,  as 
I  have  said,  a  reasonable  doubt  is  not  a  mere  pos- 
sible or  imaginary  doubt,  or  a  bare  conjecture. 
Whether  or  not  you  believe  the  witnesses  who  have 
testified  in  this  case  and  the  weight  to  be  attached 
to  their  testimony  are  matters  solely  w^ithin  your 
judgment. 

We  start  out  with  the  presumption  that  a  wit- 
ness is  presumed  to  speak  the  truth.  However,  that 
presumption  may  be  repelled  by  the  manner  in 
which  he  or  she  testifies,  by  the  character  of  his 
or  her  testimony,  by  contradictory  evidence,  by 
his  or  her  motives,  or  by  evidence  as  to  his  or  her 
character  and/or  reputation  as  to  truth,  honesty 
and  integrity.  Based  upon  the  credibility  of  the 
various  witnesses  you  may  accept  the  whole  or  any 
])art  of  their  testimony,  or  discard  or  reject  the 
whole  or  any  part  thereof.  If  it  appears  to  you  and 
if  it  has  ])een  shown  that  a  witness  has  testified 
falsely  on  any  material  matter  you  should  distrust 
his  or  her  testimony  in  any  other  particulars.  [57] 
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Ill  that  event,  you  are  free  to  reject  all  of  the  wit- 
ness' testimony. 

You  have,  in  a  way,  an  overall  duty  to  scruti- 
nize the  testimony  given  by  all  of  th(^  witnesses,  and 
as  guides  to  you  in  doing  that  you  may  consider 
the  following:  The  first  set  of  circumstances  un- 
der which  the  witness  testifies  is  his  or  her  de- 
meanoi*  oi*  manner  on  the  stand;  next,  his  or  her 
intelligence;  also,  the  connection  or  relationshij) 
which  he  or  she  bears  to  the  Government  or  to  the 
defendants,  or  either  of  them;  also,  the  manner  in 
which  he  or  she  might  be  affected  by  the  verdict ;  and 
to  the  extent  to  whcich  he  or  she  is  contradicted 
<)]•  corroborated  by  other  witnesses  or  evidence,  if 
at  all.  Finally,  you  may  consider  any  other  mat- 
ter which  reasonably  sheds  light  on  the  witness. 
You  should  disregard  entirely  any  testimony 
stricken  out  by  the  court,  or  any  testimony  to  which 
an   objection   has   been   sustained. 

It  is  also  your  duty  to  receive  with  caution  oral 
admissions  testified  to  ])y  witnesses,  particularly 
oral  admissions  of  a  defendant. 

In  the  course  of  their  arguments,  the  attorneys 
in  this  case  have  commented  U])()n  and  argued 
upon  llie  Tacts.  If  you  find  any  variance  l)ctween 
facts  testificMl  to  ))y  the  witnesses  and  wliat  has 
IxMMi  stated  to  \'ou  by  counsi^l  to  l)e  the  facts,  to 
the  (wtent  of  such  variance  you  must  consider  only 
the  facts  testified  to  by  the  witnesses.  You  may 
find  discrepancies  or  inconsistencies  are^  not  mate- 
rial and  do  not  affect  the  true  issue  ol*  this  case,  and 
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if  they  do  not  reasonably  bear  upon  the  guilt  or 
innocence  of  the  defendants,  or  either  of  them,  do 
not  waste  your  time  in  considering  them. 

In  every  crime  there  must  be  a  joint  union  or 
joint  operation  of  act  and  intent.  For  you  to  con- 
vict the  defendants  or  either  of  them  in  this  case, 
both  elements  must  be  proved  to  a  moral  certainty 
and  beyond  all  reasonable  doubt.  Such  intent  is  [58J 
merely  the  purpose  or  willingness  to  commit  an 
act.  It  does  not  require  a  knowledge  that  such  an 
act  is  a  violation  of  the  law.  A  person  must  be 
presumed  to  intend  to  do  that  which  he  voluntarily 
and  willfully  does  in  fact  do,  and  must  also  be  pre- 
sumed to  intend  all  the  natural  and  probable  and 
usual  consequences  of  his  or  her  own  act. 

One  of  the  attorneys  in  his  argument  stated  to 
you  that  a  judge  had  said  that  jurors  should  not 
check  their  intelligence  when  they  go  into  the  court- 
room. I  agree  with  that  and,  perhaps,  can  add 
that  you  should  use  your  good  sense,  ladies  and 
gentlemen  of  the  jury,  just  as  you  would  in  act- 
ing upon  the  most  vital  and  important  matters  per- 
taining to  your  own  affairs.  You  should  resolve 
the  facts  of  the  case  according  to  your  deliberate 
and  cautious  judgment  in  the  light  of  your  own 
knowledge,  and  in  the  light  of  the  natural  tenden- 
cies and  propensities  of  human  beings. 

You  have  been  instructed  that  the  defendants, 
and  either  of  them,  are  entitled  to  any  reasonable 
dou})t  you  have  in  your  mind.  At  the  same  time, 
if  you  have  no   reasonable   doubt   concerning   the 
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guilt   of   the   defendants,    or   either    of    tliem,    the 
Government  is  entitled  to  a  verdict. 

If  a  defendant  in  this  case  has  testified  on  his 
own  behalf,  that  being  so  you  will  determine  his 
credibility  according  to  the  same  standards  ap- 
plied to  any  other  witnesses.  You  will  not  hold 
it  against  him  that  he  testified  upon  his  own  he- 
half.  At  the  same  time,  you  will  treat  his  testi- 
mony just  the  same  as  if  he  were  an  ordinary 
witness  in  tlie  case,  according  to  the  standards  of 
credibility  which  I  have  already  given  you.  You 
may  consider  in  connection  with  the  testimony  of 
the  defendant,  the  interest  that  he  has  in  the  case; 
his  hopes  and  his  fears,  and  what  he  has  to  gain  or 
lose  as  a  result  of  your  verdict. 

Now,  ladies  and  egntlemen  of  the  jury,  the  in- 
formation in  [59]  this  case,  as  I  already  advised 
you  at  the  time  of  your  impanelment,  charges 
the  two  defendants,  Cliiford  J.  Judd  and  Frank 
Edwin  Sheley,  on  or  ab(Mit  the  19th  day  of  April, 
1945,  here  in  San  Francisco,  with  knowingly,  will- 
fully and  unlawfully,  by  threats  and  by  force,  en- 
deavoring to  influence,  intimidate  and  ini])ed(^  one* 
Lester  Dah^  Haliman,  who  was  a  witness  in  the 
United  States  District  Court  for  the  District  of 
Xc^vada  in  a  case  pending  in  said  district  court  by 
the  United  States  of  America  against  Clifford 
J.  Judd  and  one  William  N.  Beatty. 

'Flu*  (ief(Mulants  entered  i)leas  of  not  guilty  to 
that  ('hai"g(\  thus  i)lacing  in  issue  all  of  the  mate- 
rial allegations  of  that  charge  in  the  information. 
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What  you  are  to  consider  in  this  case  is  whether 
or  not  the  two  defendants,  Judd  and  Sheley,  did 
knowingly,  willfully,  and  unlawfully,  by  threats 
and  by  force,  endeavor  to  influence,  intimidate 
and  imj^ede  Lester  Dale  Haliman. 

The  charge  made  in  this  information  cites  its 
authority  in  a  statute  of  the  United  States,  section 
241  of  Title  18  of  the  United  States  Code,  sub- 
stantially, as  to  its  pertinent  parts,  provides: 

^'Whoever  by  threats  or  force  shall  endeavor 
to  influence,  intimidate,  or  impede  any  witness 
in  any  court  of  the  United  States  shall  be  pun- 
ished" as  provided  in  the  statute. 

A  witness  in  the  case,  of  course,  is  one  who 
knows  or  who  is  supposed  to  know  material  facts, 
and  who  is  expected  to  testify  to  them  in  court,  or 
to  be  called  upon  to  testify,  although  he  may  not 
have  been  actually  and  formally  subpenaed  in  the 
case. 

This  section  of  the  law  that  I  have  given  you  the 
pertinent  parts  of  was  designed  to  protect  the  ad- 
ministration of  justice  in  the  Federal  courts  and 
those  participating  therein.  [60]  Acts  of  violence, 
though  criminal  under  State  laws,  are  offenses 
against  the  United  States  only  and  when  and  be- 
cause they  thus  affect  the  administration  of  jus- 
tice of  the  United  States.  It  is  necessary  to  Fed- 
eral jurisdiction  in  this  case  to  prove  that  there 
was  a  proceeding  in  the  courts  of  the  United  States ; 
in  this  case,  in  the  District  Court  of  Nevada;  that 
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the  man  iiained  Lester  Dale  llalinian  was  a  wit- 
ness therein;  that  the  defendants,  and  each  of  them, 
or  either  of  them,  had  knowhnlge  of  ])otli  those 
circumstances,  namely,  that  there  was  a  ease  pend- 
m^  in  tlie  District  Court  of  Nevada,  and  tliat  the 
man  named,  Ilaliman,  was  a  witness  therein,  and 
that  they  intended  ))y  tlie  allep^ed  threats  or  tlie 
i'orce  used  to  either  punish  Ilaliman  on  past  testi- 
mony given  by  him  in  the  ease,  or  to  ])revent  liim 
from  testifying  further  in  the  ease. 

It  is  not  necessary  that  tlie  Government  prove 
that  the  knowledge  of  each  defendant  that  the 
person  intimidated  was  a  witness  in  the  Federal 
court  to  be  an  absolutely  or  a  direct  knowledge 
that  the  person  intimidated  had  testified  or  would 
testify.  It  is  sufficient  that  the  Government  prove 
that  each  defendant  had  such  knowledge,  or  a  rea- 
sonably founded  belief  thereof.  Of  course,  the 
Government  must  prove  that  the  person  intimi- 
dated was  in  fact  a  witness  in  a  Federal  case. 

Mere  conjectures  or  suspicions  are  not  suffi- 
cient upon  which  to  base  a  finding  of  guilty  in 
this  ease  or  in  aiiy  criminal  case.  Sus])icious 
circumstances  are  not  in  themselves  sufficient  to 
convict  the  defendant,  but  proof  nuist  be,  as  stated 
to  you,  to  a  moral  cei'tainty  and  bey(^nd  all  rea- 
sonable doubt. 

To  make  it  cpiite  clear  as  to  what  the  burden  of 
the  Govei'nment  is  in  the  prosecution  nndcM*  this 
particular  statute,  I  will  i-estate  it  to  you  in  a 
little    diflfer(»nt    form,      it    is    the    burdcMi    of    the 
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Government  in  this  case  to  prove  to  your  satis- 
faction, [61]  to  a  moral  certainty  and  beyond  all 
reasonable  doubt,  that  there  was  a  proceeding  pend- 
ing in  the  United  States  District  Court  in  and 
for  the  State  of  Nevada,  and  that  Haliman  was  a 
witness  in  such  action,  and  that  the  defendants 
had  knowledge  of  both  the  pendency  of  the  action 
in  the  District  Court  of  Nevada,  and  that  Hali- 
man was  a  witness  in  said  action,  that  they  in- 
tended to  punish  him  for  past  testimony  given 
by  him  in  that  proceeding  in  Nevada,  or  that  they 
intended  to  prevent  him  from  testifying  in  the 
future. 

If  you  are  satisfied  beyond  all  reasonable  doubt 
and  to  a  moral  certainty  that  the  facts  substan- 
tially are  as  I  have  just  said,  and  were  so  pre- 
sented, you  may  find  the  defendants,  or  either 
of  them,  guilty. 

If  you  are  not  satisfied  beyond  all  reasonable 
doubt  and  to  a  moral  certainty,  then  you  may  find 
the  defendants,  or  either  of  them,  not  guilty. 

I  have  used  the  expression,  ^^the  defendants  or 
either  of  them."  In  all  events,  I  have  instructed 
you  as  to  the  law  of  the  case.  I  now  instruct  you 
that  you  may  find  in  this  case  according  to  the 
evidence  both  of  the  defendants  guilty,  both  of 
the  defendants  not  guilty,  or  you  may  find  one 
of  the  defendants  guilty  and  the  other  defendant 
not  guilty.  It  is  your  exclusive  province  to  de- 
termine that  issue  from  the  evidence  that  has  been 
presented. 
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Now,  ladies  and  gentlemen  of  tlie  jury,  I  want 
to  say  to  you  in  concluding  the  instructions,  that 
if  you  can  conscientiously  do  so,  you  are  expected 
to  agree  u])on  a  verdict.  You  should  freely  consult 
with  one  another  in  the  jury  room.  If  any  one  of 
you  should  he  convinced  your  view  of  the  case 
is  erroneous,  do  not  he  stu])born,  and  do  not  has- 
tily abandon  your  own  view^  under  such  circum- 
stances. On  the  other  hand,  it  is  entirely  proper 
to  adhere  to  your  own  view  if  after  a  full  ex- 
change of  [62]  ideas  you  still  believe  you  are  right. 

I  wish  to  advise  you  that  if  it  becomes  necessary 
to  conununicate  with  the  court  durinu'  your  delib- 
erations, or  upon  your  return  to  court,  ujxni  any 
matter  connected  with  the  trial  of  the  case,  you 
should  not  indicate  to  the  court  liow  you  stand 
numerically  on  the  question  of  the  guilt  or  inno- 
cence of  the  defendants.  Tliis  caution  the  juiy  is 
to  obey  at  all  times  after  the  case  is  submitted, 
until  the  verdict  is  reached. 

Whenever  all  of  your  inunber  have  agreed  u])on 
a  v(M'dict,  that  is  the  verdict  of  the  jury.  In  other 
woi-(ls,  your  verdict  must  ])e  unanimous. 

When  you  retire  to  th(*  jury  room  to  deliberate, 
you  will  select  one  of  your  nnmlxM'  as  foreman 
or  i'oi'i^lady,  as  the  case  may  be,  and  lu^  oi-  slu^  will 
si<;n  your  verdict  when  agreed  u])on  by  all  of*  your 
number,  aiid  he  or  she  will  act  as  your  spokesman 
in  the  future  conduct  of  this  case  in  this  coui't. 

Do  either  counsel  wish  t(^  uo\v  any  (exceptions 
to  the  charge? 
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Mr.  Colvin :     No,  your  Honor. 

Mr.  McDonald:     Xo,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  clerk  has  prepared  a  form  of  verdict  for  your 
convenience  which  reads  as  follows: 

^'We,  the  jury,  find  as  to  the  defendants  at 
the  bar  as  follows: 

^^  Clifford  J.   Judd.'' 

There  is  a  line  after  that,  and  below  that  ap- 
pears ; 

''Frank  Edwin  Sheley." 

There  is  a  line  after  that. 

After  each  of  those  names  you  will  insert  the 
verdict  of  the  jury. 

You  may  now  retire.  [63] 

Let  the  record  show  that  the  jury  w^as  about  to 
leave  the  courtroom  and  the  court  wished  to  give 
the  additional  instruction  to  the  jury. 

I  want  to  call  your  attention  to  this  one  other 
instruction,  but  do  not  think  in  so  instructing  you 
I  am  not  giving  this  instruction  undue  emphasis 
over  any  other  instruction  I  have  given. 

I  have  overlooked  giving  this  instruction  as  a 
I)art  of  the  body  of  the  instructions,  so  you  are 
not  to  attach  any  more  importance  to  this  than 
any  other  instruction,  but  you  are  to  accept  it  as 
the  law  in  the  case. 

There  has  been  some  evidence  presented  in  this 
case  that  prior  to  April  19,  1945,  which  is  the  date 
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that  the  offense  alleged  in  the  inforniatiou  was 
alleged  to  have  taken  place,  certain  conversations 
were  held  between  the  defendant  Judd  and  certain 
witnesses  who  testified  in  the  case,  and  the  defend- 
ant Sheley  was  not  i)resent  at  these  conversations. 
As  to  any  conversations  by  the  defendant  Judd 
alone,  those  conversations  are  adinissi])le  in  evi- 
dence and  may  be  considered  by  you  only  as  against 
defendant  Judd,  and  are  not  to  be  considered  by 
you  as  evidence  against  the  defendant  Sheley.  To 
repeat,  I  am  referring  now  to  conversations  had  by 
witnesses  with  the  defendant  Judd  alone.  Those 
conversations  may  be  considered  by  you  as  evi- 
dence only  against  the  defendant  Judd,  and  not 
against  the  defendant  Sheley. 

Is  there  any  exception  to  the  last  instruction 
given  ? 

Mr.  McDonald:  No  exception.  I  doirt  think 
your  Honor  instructed  the  jury  on  the  i)roi)osition 
of  a  witness  convicted  of  a  felony. 

The  Court:  I  want  to  say  to  yon  one  of  the 
standards  to  kc^'j)  in  mind  along  with  the  standards 
you  can  use  in  judging  a  witness  is,  where  it  ap])ears 
a  witness  has  been  convicted  of  a  [()4]  iVlony  you 
will  take  that  into  account  and  you  may  distrust 
that  testimony  and  you  may  give  it  such  weight 
as  you  feel  it  is  entitled  under  all  th(^  facts  and 
circumstances  of  the  case. 

The  jury  may  now  retire. 

(Thereupon    the    jury    retired    to    deliberate 
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upon  its  verdict,  and  subsequently  returned  to 
the  courtroom  with  a  verdict.) 

And  not,  within  due  and  legal  time  after  the 
aforesaid  judgment,  and  within  the  time  fixed  by 
the  Court  for  the  preparation,  service  and  filing 
of  the  Bill  of  Exceptions,  the  defendant  herein 
serves,  lodges  and  presents  this,  his  Proposed  Bill 
of  Exceptions,  to  be  used  upon  his  appeal  hereto- 
fore taken  to  the  United  States  Circuit  Court  of 
Appeals  from  the  aforesaid  judgment,  and  prays 
that  the  said  Bill  of  Exceptions  be,  by  the  Court, 
settled,  approved  and  allowed,  and  that  the  same 
may  be  used  on  the  appeal  of  said  defendant  to 
said  United  States  Circuit  Court  of  Appeals. 

Dated  this day  of  July  1945. 

FRED  McDonald 

JOSEPH  p.  LACEY 
HARMAN  D.  SKILLIN 

Attorneys  for  said  Defendant 

Receipt  of  a  copy  of  within  Bill  of  Exceptions 
admitted  this  24  day  of  August  1945. 

FRANK  J.  HENNESSY 

United  States  Attorney 

By  REYNOLD  H.  COLVIN 

Assistant    United    States   At- 
torney [65] 
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STTPrLATION 

It  Is  Hereby  Stipulated  that  tlic  f()re.<]:oins:  fifty- 
three  pages  truly  sot  lortli  the  ])roeeedin.i^s  upon 
tlu^  trial  of  the  defendant  Tlifford  J.  Tudd  and 
that  they  contain,  in  narrative  form,  all  of  the 
testimony  taken  upon  said  trial,  together  with  all 
objections  made  by  the  said  defendant  and  the  rul- 
ings thereon  and  the  exceptions  noted  l\v  said  de- 
fendant, and  that  the  foregoing  may  be  settled, 
allowed,  certified  and  a7)proved  as  the  Hill  of  Ex- 
ceptions in  the  above  entitled  matter; 

And  It  Is  FurtluM*  Sti]nilated  that  an  Order  be 
made  by  the  Court  that  the  ClcM'k  of  said  Court 
file  the  same  as  a  record  in  said  cause  and  ti-ansmit 
it  to  the  Honorable  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

FRANK  J.  HENNESSY, 

United  States  Attorney. 

By  REYNOLD  H.  COLVIN 

Assistant    United    States   At- 
torney 


Attorney  for  Plaintiff 

JOSEPH  P.  PACEY 
HARMAN  D.  SKILLIN 
FRED  McDONAPD 

Attorneys  for  Defendant  [66] 
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ORDER  SETTLING  BILL  OF  EXCEPTIONS 

Pursuant  to  the  stipulations  of  counsel,  it  is 
hereby  ordered  that  the  foregoing  document,  con- 
taining fifty-three  pages,  lodged  with  the  Clerk 
of  this  Court,  entitled  '^Defendant's  Proposed  Bill 
of  Exceptions''  may  be  and  the  same  is  hereby 
considered  to  truthfully  set  forth  the  proceedings 
upon  the  trial  of  the  defendant,  Clifford  J.  Judd 
and  that  it  contains  in  narrative  form  all  of  the 
testimony  taken  at  said  trial,  together  with  all 
objections  made  by  said  defendant,  and  the  rulings 
thereon,  and  the  exceptions  noted  by  said  defend- 
ant, and  it  may  be  and  is  hereby  settled,  allowed, 
certified  and  approved  as  the  Bill  of  Exceptions 
in  the  above  entitled  matter; 

And  it  is  further  ordered  that  the  Clerk  of  the 
said  Court  file  the  same  as  a  record  in  said  cause 
and  transmit  it  to  the  Honorable  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

Dated  this  27th  day  of  August  1945. 

I.  M.  GOODMAN 

Judge  of  said  L^nited  States 
District  Court. 

[Endorsed] :   Piled  Aug.  27,  1945.  [67] 
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[Title  of  District  Court  and  Cause] 

To  the  Clerk  of  the  Ignited  States  District  Court: 

You  will  please  use  the  following'  ])a])('rs  in  pre- 
paring the  transcri])t  on  a])peal  in  the  a])ove  entitled 
matter: 

(1)  Indictment. 

(2)  The  Plea  thereto. 

(3)  The  Verdict. 

(4)  Dill  of  Exceptions. 

(5)  Assignments  of  Error. 

JOSEPH  LACEY 
HARIVIAN  D.  SKILLIN 

FRED  McDonald 

Attorneys  for  Appellant 
[Endorsed] :   Filed  Nov.  6,  1945.  [68] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
Califo7-nia,  do  hereby  certify  that  tlu^  foregoing  68 
pages,  numbered  from  1  to  68,  inclusive^  contain 
a  full,  true,  and  correct  transcri])t  of  the  records 
and   proceedings  in  the  case  of  United   States  of 
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America  vs.  Clifford  J.  Judd,  et  al.,  No.  29407-G, 
as  the  same  now  remain  on  file  and  of  record  in 
my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $1.95  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the 
appellant  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  27th  day  of  Novem- 
ber, A.  D.  1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk 

By  E.  VAN  BUREN 

Deputy  Clerk  [69] 


[Endorsed]:  No.  11117.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Clifford 
J.  Judd,  Appellant,  vs.  United  States  of  America, 
Api)ellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Califoraia  Southern  Divi- 
sion. 

Filed  December  11,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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At  a  Stated  Term,  to  wit:  Tlie  October  Term 
1944,  of  the  United  States  Circuit  (\)urt  of  Aj^peals 
for  the  Ninth  Circuit,  held  in  tlic  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  tlie  State  of  California,  on  Friday  the  twenty- 
foui'tli  day  of  Auii'ust  in  tlie  year  of  our  Lord 
one  thousand  nine  hundred  and  foi'ty-five. 

Present:  Honorable  Francis  A.  (larrcclit.  Senior 
Circuit  Jud<i(^  Presiding-,  Honorable  Clifton 
Mathews,  Circuit  Jude^e,  Honorable  William  Healy, 
Circuit  Jud.o'e. 

No.  11117 
CLIFFORD  J.  JUDD, 

Api^ellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Ap]K^llee. 

ORDER  EXTENDING  TIME  TO  SETTLE  AND 
FILE  BILL  OF  EXCEPTIONS 

Upon  consideration  of  the  a]i])lication  of  Mr. 
Fred  ]McDonald,  counsel  for  a])pellant,  for  an  ex- 
tension of  time  within  which  to  have  settled  and 
to  file  the  bill  of  exceptions  on  the  a])])eal  in  the 
above  entitled  cause,  and  of  his  supi^ortins:  affidavit, 
and  of  the  consent  of  ]\Ir.  Frank  d.  Heimessy, 
Tnited  States  Attorney,  thereto,  and  by  direction 
of  the  Court, 

It  Is  Oi'dered  that  the  timc^  witliin  which  the 
bill  oC  exceptions  herein  may  be  settled  and  filed 
be,  and  her(^))y  is  extendiHl  to  and  including'  August 
27,  1945. 
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No.  11,117 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


C/LIFFORD  J.  JUDD, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 

OPENING  BRIEF  FOR  APPELLANT 


The  appellant  was  prosecuted  by  an  Information  filed 
by  the  United  States  Attorney  for  the  Northern  District 
of  California  which  alleges  as  follows: 

**Now  comes  Frank  J.  Hennessy,  United  States 
Attorney  for  the  Northern  District  of  California, 
and  by  leave  of  Court  first  had  obtained,  informs 
this  Court;  That  Clifford  J.  Judd  and  Frank  Edwin 
Sheley  (hereinafter  called  *said  defendants'),  on 
or  about  the  19th  day  of  April,  1945,  at  the  City 
and  County  of  San  Francisco,  State  of  California, 
within  said  Division  and  District,  did  knowingly, 
wilfully  and  unlawfully,  by  threats  and  by  force, 
endeavor  to  influence,  intimidate  and  impede  one 
Lester  Dale  Haliman,  the  said  Lester  Dale  Halinum 


2 
being  a  witness  in  tlie  United  States  District  Court 
for  the  District  of  Nevada  in  tlie  case  of  the  United 
States  vs.  Clifford  J.  Judd  and  William  X.  Beatty, 
a  proceeding  before  the  said  District  Court  for  the 
District  of  Nevada,  as  the  said  defendants  then  and 
there  well  knew/' 

(TR.  2-3) 

Having  been  found  guilty  u])()n  the  charge  he  was 
sentenced  to  imprisonment  for  a  period  of  six  months 
and  to  pay  a  fine  in  the  sum  of  $500.  From  the  aforesaid 
judgment  and  sentence  he  a])peals  to  this  Honorable 
Court.     (TR.  8) 


JURISDICTIONAL  STATEMENT 
(Rule  24,  Sectioji   2,   Subdivision   B,   Rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.) 

The  statutory  provisions  believed  to  sustain  the  juris- 
dictions are  as  follows: 

(1)  The  jurisdiction  of  the  District  Court.  USCA 
Sections  41  and  371.  Tlie  latter  section  pro\ndes  that 
the  Federal  Courts  shall  have  exclusive  jurisdiction  "of 
all  crimes  and  offenses  cognizable  under  the  laws  of  the 
United  States''.  Also  the  Constitution  of  tlie  Tnited 
States,  Amendment  VI: 

**In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  ])ublic  trial,  by  an 
impartial  jury  of  the  State  and  District  wlierein 
the  crime  shall  have  been  committed." 

(2)  TJic  jurisdicfioji  of  tJiis  Court  upon  dpjx'dt  to 
review  the  juf1f/nirnt  i)i  question.  Section  128  (a)  of  the 
Judicial  Code: 
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**The  Circuit  Courts  of  Appeal  shall  have 
appellate  jurisdiction  to  review  by  appeal  or  writ 
of  error  final  decisions — 

First.  In  the  District  Courts,  in  all  cases  save 
where  a  direct  review  of  the  decision  may  be  had 
in   the   Supreme   Court  under   Section   238/' 

(3)  The  pleadings  necessary  to  show  the  existence 
of  jurisdiction. 

(a)     The  information.    (TE.  pages  1-4.) 

(4)  The  facts  disclosing  the  basis  upon  which  it  is 
contended  that  the  District  Court  had  jurisdiction  and 
that  this  Court  has  jurisdiction  upon  appeal  to  review 
the  judgment  in  question,- 

The  United  States  Attorney  for  the  Northern  District 
of  California  filed  the  foregoing  information  which  we 
have  set  forth  in  haec  verba. 

In  accordance  with  the  rules  of  this  Honorable  Court 
we  now  set  forth  the  ensuing: 


ABSTRACT  OF  THE  CASE 

We  set  forth  the  following  proceedings  had  and  testi- 
mony given  upon  the  trial  of  the  cause,  omitting  what 
we  deem  immaterial: 

The  government  offered  in  evidence  certain  documents 
to-wit,  certified  copy  of  an  indictment,  in  case  No.  11171 
in  the  District  Court  of  the  United  States  of  America 
in  and  for  the  District  of  Nevada,  United  States  of 
America,  plaintiff,  vs.  William  Nelson  Beatty,  Jr.,  and 
Clifford  J.  Judd:  and  a  copy  of  the  docket  entries  in  that 
case. 
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Mr.  McDonald :  To  which  we  object  as  incompetent, 
irrelevant  and  immaterial.  The  proper  foundation  lias 
not  been  hiid.  It  lias  not  ])een  shown  that  this  defendant 
is  the  defendant  mentioned  in  the  papers  that  Mr.  Cohin 
has  in  his  liand.  We  have  tlie  further  objection  that 
these  papers  are  not  tlie  best  evidence,  that  there  is  no 
showing  wliy  the  ori^^inal  records  of  the  Court  have  not 
been  brought  here.  We  submit  tlie  objection  on  those 
grounds. 

The  Court:  T  will  overrule  tlie  objection,  and  I  will 
note  an  exception  for  you. 

EXCEPTION  NO.  1 

Mr.  Colvin :  ]\lay  it  please  the  Court,  I  should  like 
the  Court's  permission  at  tliis  time  to  read  government's 
Exhibit  No.  1  to  the  jury,  simply  because  tlieir  under- 
standing   of    the    indictment. 

The  Court :  It  is  in  evidence.  You  may  read  it  if 
you  wish. 

Thereupon  the  said  Indictment  (Tr.  p.  1."))  was  read 
to  the  jury. 

Lester  Dale  Halinum, 
called  as  a  witness  on  behalf  of  the  Ignited  States,  being 
first   duly    sworn,   testified   in   substance   as   follows: 

Direct  p]xamination 
I  was  Ix'fore  the  grand  jury  at  Carson  City,  Nevada, 
on  April  Ki,  194;").  I  testified  before  the  grand  jury. 
I  have  h('ar<l  the  reading  of  an  indictment  which  is  gov- 
ermiK'nt's  Exhibit  No.  1  in  this  courtroom.  1  testified 
to  the  facts  s(^t  forth  in  that  indictment.  1  came  back- 
to   Reno   after   testifying   and    took    the    train    that    night 
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and  returned  to  San  Francisco  tlie  next  day.  I  got  in 
in  the  morning.  I  got  in  tlie  morning  of  the  17th  at 
a})pr()ximately  seven  o'chjck.  I  think  it  was  the  night 
oi*  tlie  19th,  the  first  night  I  worked,  I  didn't  work  this 
side.  On  the  19th  of  April  1945  I  was  employed  at  the 
Below  Decks  at  1285  Market  Street.  My  employment 
tliere  w^as  a  service  bartender.  I  believe  I  went  to  work 
at  about  five  o'clock  or  a  little  before.  I  know  Clifford 
Judd.  He  is  sitting  directly  behind  you  in  the  court- 
room. I  will  point  him  out  to  the  Court  and  ladies  and 
gentlemen  of  the  jury.  (The  witness  identified  the  de- 
fendant Judd.)  I  know  Frank  Sheley.  He  is  here  in 
the  courtroom.  He  is  the  gentleman  over  there  with 
glasses.  (The  witness  identified  the  defendant  Sheley.) 
I  saw  both  of  them  on  the  19th  of  April  1945.  I  saw 
them  at  the  Below  Decks  where  I  was  employed.  I 
would  say  that  I  saw  them  somewhere  in  the  vicinity  of 
eight  or  nine  o'clock  in  the  evening.  I  saw  Judd  first. 
The  Below  Decks  is  below  the  street  level.  If  you  are 
facing  the  building  on  the  extreme  left  hand  side  is  the 
entrance  to  the  building.  When  you  reach  the  bottom  of 
the  stairs  there  is  a  bar  on  the  other  side  of  the  room. 
The  bar  would  be  across  the  room,  and  I  imagine  the 
room  is  twenty-five  or  thirty-five  feet  wide.  Perhaps 
tliat,  or  more.  I  am  not  a  very  good  judge  of  distance, 
perhaps  more.  I  first  saw  Judd  when  he  got  to  the  bottom 
of  the  stairs.  I  do  not  know  whether  there  was  anyone 
witli  liim.  I  did  not  see  Sheley  until  a  few  minutes  later. 
Judd  reached  the  bottom  of  the  stairs.  He  walked  across 
the  room  toward  me,  smiled  and  said,  ^^Helloe  Dale,'' 
and  T  said  *4Ielloe  Cliff."    I  then  came  back  to  the  bar. 
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and  I  noticed  Sheley  then.  He  was  standing  ten  or  fifteen 
feet  away.  Tliat  was  tlie  first  time  I  saw  Sheley.  Jiidd 
said,  ^*T  lioard  you  were  exonerated,"  and  I  said,  *^Yes, 
that's  right,"  and  he  said  ** Sheley  was  exonerated,  too. 
He  got  a  letter,"  and  he  said,  *'How  did  you  know  you 
were?",  and  I  said,  ''I  got  a  letter,  too."  He  said,  ''What 
did  the  letter  say?"  and  I  said,  *'Well,  just  something  to 
the  effect  that  my  bond  had  been  liberated  and  I  liad  been 
exonerated."  He  said,  ''Have  you  seen  Bill?"  and  I 
said,  "No,"  and  he  said,  "Are  yon  all  tlirough  or  will 
you  be  going  back  there  to  testify?"  and  he  said,  "If 
you  are,  you  had  better  not",  and  he  asked  me  again — . 
Perhaps  I  could  show  you  the  relative  position  of  myself 
and  Mr.  Judd  while  this  conversation  took  place.  The 
service  bar  at  the  Below  Decks,  where  I  am  employed, 
is  at  one  end  of  the  bar.  I  handle  no  ser\dce  for  the 
front  bar  patrons;  just  for  our  cocktail  waitresses.  I 
believe  that  night  there  were  four  working.  It  is  hard 
to  describe.  Right  directly  in  front  of  me  like  a  space — 
so  I  took  my  station  where  the  waitresses  come  for  the 
drinks,  and  there  is  a  rail  coming  down  over  the  bar. 
This  is  on  my  left,  and  there  are  stools  for  the  front 
bar.  ^fy  mother  was  sitting  in  the  corner  by  the  rail 
with  the  stool  closest  to  me.  When  Judd  came  up  to  the 
bar  lie  came  right  beside  her  and  when  1  was  talking  to 
him  most  of  the  time  I  was  leaning  over  in  that  direction, 
and  there  is  a  cooler  that  ])r()je('ts  on  tlie  inside  of  the  ])ar 
that  sticks  out  so  I'ar,  (the  witness  indicating  about  three 
feet).  1  think  tliat  explains  it  i)retty  well.  I  gave  you 
part  of  the  conversation.  Tlie  next  thing  that  happened, 
he  asked  me   to   repeat   liow   tlu^  letter  was  worded,   and 
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I  said,  *'T  don't  know  exactly,  just  something  to  the  effect 
tliat  I  had  l)een  exonerated  and  I  had  been  liberated," 
and  with  that,  he  said,  ^'You  are  a  damn  liar,'^  and 
reached  across  the  bar  and  struck  me  on  the  side  of  the 
head,  and  my  mother  was  sitting  there  and  said,  ^*How 
dare  you  strike  Dale?"  He  said,  ^^Who  the  hell  are 
you?"  and  she  says,  *^I  happen  to  be  his  mother."  He 
said,  *^We  want  to  see  you  outside"  and  left.  I  don't 
believe  Sheley  w^as  within  earshot  during  this  conversa- 
tion. He  was  (17)  approximately  ten  feet  away.  The 
next  thing  that  happened,  Sheley  came  over  and  said 
that  he  and  Judd  had  seen  signed  statements  by  Bill 
Beatty  and  I  to  the  effect  that  Judd  purchased  liquor 
from  Sheley,  and  I  denied  that.  He  asked  me  where  I 
could  find  Beatty  and  if  I  could  tell  him  where  he  was. 
I  told  liim  I  did  not  know.  He  told  me  I  did  know,  and 
was  a  liar.  I  said,  *'It  doesn't  make  any  difference 
wlietlier  I  did  or  not,  and  if  I  did  know  I  wouldn't  tell 
you  anyway,"  and  he  said,  ^^Is  that  your  answer?"  And 
I  said,  ^^Yes."  They  said  they  were  very  anxious  to  find 
Beatty  and  he  said  he  wouldn  't  blame  Judd  for  killing  any- 
one that  testified  because  he  would  do  the  same  thing  him- 
self. There  was  more  conversation.  I  don't  remember  it 
word  for  word,  except  Sheley  said  he  was  pretty  mad  about 
the  case,  that  it  cost  him  a  lot  of  money,  and  he  told  me 
Judd  wanted  to  be  my  friend,  and  he  said  that  he  was 
half  crazy,  that  ho  was  upset,  and  that  he  was  facing 
the  penitentiary,  and  tliat  he  believed  that  he  had  been 
drinking.  Tliat  was  all  the  conversation.  He  talked  to  my 
mother  as  well.  T  couldn't  hear  that;  just  a  word  once 
in   a  while.     I  had  no   further  conversation   with   Judd. 
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Judd  liad  left.     T  was  j)res('nt  at  tliis  conversation  witli 
my  mother.    This  was  a  conversation  between  my  mother 
and  Sheley. 

I  had  been  arrested  in  connection  with  the  case  in 
Nevada.  At  that  time  I  appeared  before  tlie  ^rand  jury 
I  was  under  arrest  in  tliat  case.  I  was  not  indicted.  The 
earliest  conversation  T  had  with  Mr.  Judd  regarding  this 
case  was  April  .'5,  im."),  in  the  Streets  of  Paris  in  San 
Francisco,  where  I  was  also  employed.  This  took  place, 
I  think,  about  five  o'clock  in  the  evening.  There  was 
present  besides   myself   and   Judd,   Miss   Bonita   Yaggie. 

Mr.  Colvin:  Q.  With  reference  to  the  case  at  Reno, 
Nevada,  what  conversation  did  you  have  with  Mr.  Judd! 

Mr.  Mc  Donald:  If  your  Honor  please,  I  will  object 
to  this  as  incompetent,  irrelevant  and  immaterial,  and 
further  that  it  (18)  goes  to  a  transaction  not  laid  in  the 
indictment,  and  T  can  see  that  it  has  no  place  in  this  case. 
This  is  a  case  of  a  threat  made  upon  April  19. 

The  Court :     I  will  overrule  the  objection. 

^[r.  Mc  Donald:    Exception. 

The  Court:    You  may  have  an  exception. 

EXCEPTION  No.  2 
Judd  came  into  tlie  bar  and  asked  me  if  1  liad  seen 
Bill  Beatty,  the  defendant,  and  I  told  liim  1  liadn't.  He 
asked  me  when  tlie  case  was  coming  up,  if  I  knew,  and  T 
said  1  was  a])()ut  to  be  called  l)efore  tlie  grand  jury  on 
the  Kith  ])ut  I  wasn't  sure  of  the  date,  and  lie  talked 
over  the  case  (luite  a  bit.  He  told  me  he  wasn't  going  to 
ride  the  beef  on  the  li((U()r  and  destroying  the  serial 
numbers.      He    said    he    would   have    to    say   we    stopped 
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somewhere  along  the  road  and  destroyed  them  ourselves. 
He  admitted  that  he  destroyed  them.  He  told  me  that 
lie  was  going  to  have  our  bonds  raised  and  that  the  bonds- 
man was  a  friend  of  his,  and  he  didn't  care  if  he  raised 
liis  along  witli  ours,  that  he  had  plenty  of  money.  I  under- 
stood that  we  would  have  to  stay  in  jail  unless  we  could 
raise  money  to  meet  our  bonds.  He  also  told  me  he  was 
going  to  liave  me  picked  up  for  the  El  Cortez  robbery 
in  Eeno.  I  told  liim  that  was  silly  because  I  could  (19) 
prove  where  I  was  tliat  night,  and  he  said  he  didn't  know 
about  tliat,  tliat  I  will  be  picked  up,  and  that  he  had 
known  that,  and  he  told  me  if  I  testified  against  him  I 
would  be  dragged  into  the  case,  too,  and  that  is  about  the 
text  of  it.  He  got  up  and  left.  This  conversation  lasted 
about  fifteen  minutes  at  the  most.  I  cannot  think  of  any- 
tliing  I  liaven't  told  you.  There  was  a  conversation  before 
tliis  in  reference  to  this  case.  I  believe  it  was  on  the  27th 
of  ^larch.  It  took  place  in  Nevada.  I  had  tw^o  conversa- 
tions with  him.  They  were  both  on  the  same  day,  on 
the  27th  of  March.  One  took  place  in  the  Waldorf.  It 
is  a  restaurant  and  bar  in  Reno.  I  think  it  was  late  in 
the  afternoon  at  about  approximately  four  o'clock.  There 
were  a  number  of  people  present,  but  I  don't  think  any- 
one was  within  earshot.  No  one  else  was  a  party  to  the 
conversation. 

]\rr.  Colvin:  Q.  What  was  the  conversation  as  it  re- 
lated to  the  Nevada  case? 

Mr.  Mc  Donald:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  as  a  transaction  not  laid  within 
the  issues  of  this  indictment.  It  is  remote  and  far  afield, 
and  incompetent,  irrelevant,  and   innnaterial. 
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Tlie  Court:  T  tliink  tlie  objection  goes  to  the  weight 
of  that  testimony.  I  don't  know  wliethor  yon  are  making 
now  a  fur-(20)tli('r  objcM/tion  to  tliat  testimony,  or  to  the 
proposed  testimony. 

^[r.  Afc  Donald:  I  ask  that  be  stricken,  and  1  am  ol)ject- 
ing  to  this  testimony. 

The  Court:  I  will  deny  your  motion  and  you  may  have 
an  exception.  For  the  same  purpose  this  conversation 
now  about  to  be  stated  l)y  the  witness  will  l^e  admitted, 
and  an  exception  will  be  noted. 

EXCEPTION  NO.  3 

He  asked  me  what  l^ill  had  told  him,  that  is,  the  inves- 
tigators in  Elko,  and  he  asked  me  what  he  had  told  liim. 
My  answers  were  more  or  less  vague.  He  asked  me 
w^here  Bill  was,  and  1  told  him  as  far  as  I  knew  he  was 
in  San  Francisco.  He  asked  me  where  in  San  Francisco, 
and  I  told  him  I  didn't  know.  He  told  me  he  would  like 
to  get  in  touch  with  him  and  asked  me  why  Bill  didn't 
come  to  see  him  in  Eeno,  and  I  said,  *' Because  I  thought 
Bill  was  afraid  of  him/'  and  he  said,  *' That's  a  fine  idea 
for  him  to  bear  in  mind."  That  is  about  all.  I  saw  him 
again  that  evening,  just  before  i  left  on  the  train.  1  saw 
him  at  the  depot  at  approximately  10:30.  I  did  not  have 
an  appointment  with  him.  However,  I  was  to  see  him 
later  that  evening.  1  caHed  liini  from  the  (le})ot.  He  came 
about  five  minutes  after  I  called  liim  because  his  bar  is 
just  across  the  street  from  where  1  called  from.  Just 
Judd  and   I  engaged  in  the  conversation. 

^Ir.  Colvin:  Q.  What  was  that  conversation,  and  T  am 
offering  it    for   the   same   purpose,  your  honor. 
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Mr.  Mc  Donald :    T  mako  tlie  same  objection. 

Tlie  Court:  Same  ruling,  and  an  exception  may  be 
noted.   (21) 

EXCEPTION  NO.  4 

He  asked  me  more  about  Bill  and  the  statements  he 
made.  I  believe  I  did  tell  him  at  the  time  he  had  taken 
tlie  serial  numbers  off  the  liquor.  He  asked  me  if  I  saw 
Bill  to  contact  him.  He  told  me  he  would  like  to  find 
Bill  and  shut  him  up.  He  said  he  knew  he  could  and  he 
knew  he  could  get  him  back  in  San  Francisco,  and  he 
had  friends  in  Alturas,  that  Bill  lived  there  as  well. 
There  was  something  else,  he  told  me  he  would  buy  his 
way  out  if  he  wanted,  but  Bill  put  the  finger  on  him  and 
he  was  going  to  dumj)  the  whole  thing  in  his  lap.  He 
asked  for  it.  I  don't  believe  that  he  said  anything  else. 
The  date  and  place  of  the  next  conversation  was  April  3rd, 
at  the  Streets  of  Paris.  That  was  the  conversation  I  have 
already  testified  to.  I  had  no  further  conversations  with 
the  defendant  before  I  testified  before  the  grand  jury. 
After  I  testified  before  the  Grand  Jury  the  first  conversa- 
tion I  had  with  him  was  at  the  Below  Decks.  I  have  been 
convicted  of  a  felony.  It  was  robbery  in  San  Francisco 
in  1937.  I  am  not  on  parole  now.  I  have  been  discharged 
since  October  1942.  I  have  not  been  convicted  of  any  other 
felonies. 

The  Witness:  (Continuing):  Mr.  Judd  hit  me  on  the 
left  side  of  the  head.  He  hit  me  with  his  right  hand. 
There  was  nothing  (22)  in  his  hand  when  he  hit  me. 
I  did  not  fall  pursuant  to  the  blow.  I  did  not  go  back- 
wards.    He  startled  me  wlien  lie  hit  me.    That  is  all. 
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Cross-Exaiiiination 

By  :\rr.  ^rc  Donald: 

I  just  was  startled:  T  was  not  frightened. 

It  is  true  that  I  liave  been  convicted  of  a  felony.  I 
was  convicted  of  a  felony  under  the  name  of  Lester  Dale 
Halinian.  i  did  not  give  my  name  to  the  District  Attorney 
as  ^^Haliman"  for  the  purpose  of  concealing  that  fact. 
I  have  been  convicted  of  one  felony.  I  was  not  convicted 
of  a  felony  in  Stockton.  1  was  arrested  about  tlie  18th 
day  of  i\[arcli  of  this  year  in  Elko,  Nevada.  I  was  arrested 
with  a  man  by  the  name  of  William  Beatty.  I  did  not 
have  certain  liifuor  in  my  possession  at  tliat  time.  There 
was  certain  liquor  in  Mr.  Beatty 's  automobile.  I  had 
driven  from  Reno  to  Elko  with  ]\[r.  Beatty.  I  was  arrested 
in  Elko.  I  gave  bond  in  that  case.  We  posted  bond  before 
the  United  States  Commissioner  in  Elko.  I  was  repre- 
sented by  counsel  there — Mr.  Taylor  Wines. 

I  believe  that  Mr.  Judd  was  subsequently  arrested.  I 
was  not  present  wlien  he  was  arrested.  ^Fr.  Sheley  was 
arrested  also.    They  w^ere  arrested  in  the  same  case. 

The  man  I  refer  to  as  *'BiU"  is  Mr.  William  Nelson 
Beatty,  Jr.,  wlio  was  arrested  at  the  same  time  and  place 
as  I  was.  I  do  not  know  tlie  date  of  the  arrest.  It  was 
approximately  tlie  IStli.  I  liad  a  hearing  before  the 
United  States  Conmiissioner.  1  am  not  really  sure  about 
whether  it  was  a  hearing.  I  believe  the  attorney  waived 
a  hearing.     I  was  held   to  answer. 

We  were  released  on  bail  tlic  following  Sunday  and  I 
left  that  niglit  and  came  to  Reno.  1  left  Keno  the  f(>llow- 
ing  (2:>)  Tuesday  night,  I  believe  the  night  of  the  27th. 
I  was  arreste(l  Sunday,  March  the  ISth,  and  released  tlu^ 
followinir  Sunday. 
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I  met  Mr.  Judd  and  ^Ir.  Sheley  at  the  Below  Decks  Bar 
in  this  city  on  the  19th  of  April.  It  was  approximately  8 
or  9  o'clock  in  the  evening.  I  first  saw  Mr.  Judd  at  tlio 
service  ])ar.  It  is  directly  across  the  room  from  the  bottom 
of  the  stairs.  You  go  downstairs  and  turn  to  the  right  to 
come  in  and  the  bar  is  straight  across  from  you  at  the 
far  side  of  the  room.  The  service  bar  is  at  one  end.  If 
you  are  facing  the  bar,  it  would  be  the  left  end,  not  tlie 
extreme  end,  because  there  is  a  service  bar  too  where 
they  serve  food.  You  come  in  the  entrance  and  the  stairs 
would  be  on  that  side  on  the  corner  and  the  bar  is  over 
there.  The  service  bar  is  like  this.  There  is  another 
counter  where  they  serve  food  and  my  station  is  right 
there  and  the  rest  of  it  is  the  main  bar. 

I  did  not  see  Mr.  Judd  when  he  came  down  the  stairs 
but  just  afterwards.  I  had  not  told  Mr.  Judd  that  I 
was  working  at  the  Below  Decks  Bar.  He  came  back  and 
asked  me  if  I  had  heard  anything  in  the  case  in  Reno.  He 
said  lie  heard  ''you  were  exonerated.''  I  said,  '*Yes,  so 
I  am  told,"  or  something  to  that  effect.  He  was  stand- 
ing next  to  my  mother,  about  three  feet  from  me,  a  little 
bit  to  my  left.  I  had  to  lean  across  the  bar  to  hear  him. 
I  don't  know  that  he  is  quite  deaf.  I  have  not  known 
Mr.  Judd  very  long.  I  met  him  in  Reno.  I  met  him  in 
company  with  Mr.  Beatty.  Mr.  Beatty  introduced  me 
to  him.  I  knew  ]\rr.  Beatty  very  well.  That  was  a  few 
days  before  our  arrest  in  Elko.  ^Ir.  Beatty  had  been 
employed  by  him  for  some  time.  Mr.  Beatty  was  a  bar- 
tender. I  have  been  a  bartender.  I  don't  know  that  Mr. 
Judd  is  deaf.  I  don't  recall  ever  having  difficulty  in  con- 
versation witli  him.    My  voice  is  fairly  well  modulated,  I 
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think.  He  said,  *'T  heard  you  were  exonerated.''  He 
then  told  me  that  Sheley  liad  l)een  exonerated  too  and 
that  he  (24)  had  gotten  a  letter.  Mr.  Sheley  was  also 
a  defendant  in  tliis  same  case.  Then  he  asked  al)out  Bill. 
I  told  him  I  liad  not  heard  from  him.  If  \  did,  J  wasn't 
going  to  tell  him.  1  knew  wJiere  lie  was.  He  then  asked 
me  what  was  in  the  letter  1  got  and  if  I  was  all  through, 
if  I  would  he  called  hack  to  testify.  He  called  me  a  liar 
and  struck  me  and  told  me  1  wasn't  through  and  he 
wanted  to  see  me  outside.  When  he  asked  me  if  I  would 
be  called  back,  he  told  me  I  liad  better  not,  and  I  told 
him  I  didn't  know.  1  have  had  no  further  conversation 
with  him  since  except  here  in  court.  1  had  another  con- 
versation over  the  phone  with  him.  I  did  not  tell  him 
the  whole  thing  could  be  straightened  out  for  $500.00.  I 
do  not  know  of  anyone  in  my  family  phoning  him,  or 
anyone  close  to  me  phoning  him.  I  do  not  know  whether 
any  friends  did  so  at  my  direction.    I  do  not  believe  so. 

Bedirect  Examination 
I  was  going  to  Salt  Lake.  My  wife  and  I  were  nuiking 
a  visit  to  Salt  Lake  to  visit  her  people.  1  had  been  in 
pretty  close  contact  with  Bill  Beatty.  He  was  working 
at  Alturas.  1  would  phone  occasionally.  I  knew  he  was 
planning  to  be  in  Reno,  so  1  wired  him  when  he  intended 
to  be  here.  The  plane  was  grounded  on  account  of  weather 
conditions  and  we  took  the  train.  We  planned  to  continue 
by  train  or  plane  to  Salt  Lake  City.  When  my  wife  got 
a  reservation  to  Salt  Lake,  I  was  not  able  to  get  a  berth, 
so  I  planned  to  take  a  later  train.  I  knew  that  Bill  was 
driving.  Bill  offered  me  a  ride  to  Salt  Lake  City  and  1 
accepted. 


15 
Recross-Examination 

It  is  not  a  fact  that  Mr.  Beatty  and  I  intended  to  open 
a  bar  in  Elko.  I  never  told  Mr.  Beatty  that.  I  did  not 
tell  Mr.  Beatty  anything  about  trying  to  purchase  a  gun 
in  Reno.  I  did  not  have  a  gun  when  I  was  in  Reno.  I  did 
not  have  a  gun  when  I  was  arrested  in  Elko.  Mr.  Beatty, 
I  believe,  had  two  guns. 

The  conversation  at  the  Streets  of  Paris  was  not  about 
$45.  I  did  not  tell  lSh\  Judd  that  I  purchased  this  gun 
that  ^Iv.  Beatty  was  found  with  in  Elko,  one  of  these 
guns,  and  that  it  was  my  gun  but  that  I  wanted  Beatty 
to  take  the  fall  for  it  and  admit  the  possession  of  it 
because  my  being  an  ex-convict,  the  possession  of  a  gun 
in  the  State  of  Nevada  would  be  a  felony.  I  do  not  recall 
discussing  with  Mr.  Judd  the  fact  that  two  guns  were 
found  in  tlie  room  occupied  by  Mr.  Beatty  and  myself 
at  Elko.  There  were  two  guns  found  at  that  time  and 
place.  I  do  not  recall  having  discussed  with  Mr.  Judd 
the  fact  that  I  had  been  convicted  of  a  felony. 

]\rr.  Judd  came  to  the  place  on  x\pril  3rd.  I  was  working 
at  the  service  bar  and  I  was  working  the  whole  front 
bar  at  the  time  he  came  in.  The  bartender  was  out  eating. 
It  was  an  off-hour.  Mr.  Judd  was  alone.  I  had  a  con- 
versation with  him.  Airs.  Yaggie,  the  cashier,  was  pres- 
ent ;  she  was  about  five  or  six  feet  away  from  us.  I  knew 
she  could  overhear  what  was  said.  We  discussed  it  after 
]\rr.  Judd  left.  He  asked  about  the  Grand  Jury  meeting. 
He  asked  me  wlien  it  would  come  up  and  I  said  the  16th; 
I  think  he  asked  me  if  I  would  be  there  and  we  discussed 
tlie  business  of  the  serial  numbers  and  Bill's  whereabouts 
and  this  El  Cortez  business. 
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Bonita  Yaggie, 
called  as  a  witness  for  the  Government,  testified  in  sub- 
stance as  follows : 

Direct  Examination 
^[y  name  is  Mrs.  Bonita  Yaggie.  On  April  o,  194."), 
I  was  employed  at  the  Streets  of  Paris.  1  was  working 
on  that  date.  1  know  the  defendant  Clifford  Judd  when 
I  see  him.  He  is  sitting  right  over  there.  (The  witness 
identifies  the  defendant  Judd.)  I  saw  huii  on  April  3rd. 
I  saw  him  at  the  Streets  of  Paris.  My  position  there 
w^as  casliier  beliind  the  bar.  ^iv.  Ilaliman  was  working 
there.  He  was  present  when  I  saw  }\h\  Judd.  They  luid 
a  conversation.  I  was  present  during  that  conversation. 
Mr.  Judd  asked  where  Bill  was ;  ]\Ir.  Haliman  said  he  did 
not  know.  Judd  insisted  tluit  he  should  know  and  Mr. 
Haliman  had  better  tell  him.  ]\Ir.  Haliman  said  he  did 
not  know  and  would  not  tell  liim  if  he  did  know.  He  said 
if  Mr.  Haliman  did  not  tell  him  where  Bill  was,  he  would 
have  the  bond  raised.  He  said  he  would  have  him  picked 
up  on  the  El  Cortez  robbery.  Haliman  said  he  would 
not  liave  liim  ])i('ke(l  up  on  tlie  Kl  Cortez  robbery  because 
he  had  not  been  there  and  he  could  prove  that  he  was 
elsew^here.  Judd  said  Dale  had  removed  the  serial  numbers 
from  the  cases,  and  Dale  said  lie  liadn't  anything  to  do 
with  tliat  and  he  hadn't  any  reason  for  doing  so.  Judd 
said  he  was  still  going  to  do  it  and  admitted  he  did  it 
himself.  He  said  tliat  lie  was  going  to  say  tliat  Dale 
and  Bill  must  liave  pulled  up  by  tlie  side  of  the  road  (29) 
some  place  and  removed  the  serial  numbers,  and  Dale 
said,  ^*You  did  it  yourself.    We  luid  no  reason  to.''  Judd 
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said,  ^^Yos,  T  know,  but  T  am  not  going  to  take  the  rap 
on  it."  Judd  said  that  if  Halinian  testified  against  liim, 
lie  would  draw^  him  into  it,  too.  That  he  would  draw  him 
into  tlie  case.    Tliat  is  all  that  I  can  remember. 

I  did  not  hear  any  conversation  about  the  Grand  Jury 
in  Reno.  Tliere  might  have  been  something,  did  I  did  not 
liear  it.  All  I  lieard  was  about  finding  Bill  and  where  he 
was.  No,  there  was  no  further  conversation  after  he 
made  the  remark  about  the  serial  numbers  and  if  Haliman 
testified  against  him,  he  Avould  draw  him  into  the  case. 
He  got  up  and  left. 

I  saw  him  after  April  3rd.  He  was  down  at  the  Streets 
of  Paris  but  he  did  not  come  to  the  bar  where  I  was 
working.  Haliman  was  not  w^orking  there  at  that  time. 
Judd  was  standing  at  the  end  of  the  bar  and  glanced 
down  and  I  saw  him  but  when  I  looked  down  again,  he  was 
gone.  That  was  late  in  the  evening.  The  next  time  I  saw 
Mr.  Judd  was  in  court  today.  I  did  not  see  the  defendant 
Sheley  at  any  time. 

Mr.  i\[c  Donald:  If  your  Honor  please,  I  ask  that  this 
conversation  be  stricken  from  the  record,  and  that  all  of  the 
testimony  of  this  witness  be  stricken  from  the  record  as 
incompetent,  irrelevant  and  immaterial.  It  has  nothing 
to  do  witli  tlie  date  of  April  3  (April  19)  and  there  is  no 
evidence  that  there  was  any  tlireat  or  intimidation  of  this 
man  as  a  witness.  I  can  see  no  purpose  in  this  conversa- 
tion from  the  evidence  in  this  case,  and  I  ask  it  be  stricken. 

The  Court:  The  motion  will  be  denied.  You  may  have 
an  exception. 
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EXCEPTION  NO.  5 

Cross-Exainination 

It  is  not  unusual  for  people  to  come  into  the  Streets 
of  Paris.  It  opens  at  4  and  closes  at  2.  People  come 
in  there  (lurinij^  those  hours.  It  is  not  unusual  that  Mr. 
Judd  would  come  into  the  Streets  of  Paris.  1  know  ^Ir. 
Haliman  as  Haliman,  not  Halima.  He  had  a  conversation 
with  ^!r.  Judd  looking  for  Mr.  Peatty.  He  had  not  told 
me  he  was  under  indictment  in  Nevada.  He  had  not  told 
me  that  there  was  a  complaint  filed  a.i^ainst  him.  1  did 
not  know  wliy  ^[i\  Judd  was  looking  for  Mr.  Beatty.  I 
knew  nothing  about  tlie  trouble  ^fr.  Haliman  was  in.  T 
paid  attention  to  the  conversation.  There  were  three 
people  at  the  bar — Mr.  Haliman,  myself  and  ^\v.  Judd  and 
it  was  quiet  and  naturally  I  was  going  to  listen,  with 
nothing  else  to  do.  I  had  nothing  else  to  do.  It  was 
between  5  and  5 :30. 

I  have  known  ^Ir.  Haliiium  for  four  or  five  months, 
maybe  longer.  He  was  an  employee  of  the  Streets  of 
Paris.  I  was  employed  l)y  tlie  Streets  of  Paris.  I  met 
him  in  connection  with  my  employment.  1  never  saw  Mr. 
Judd  before.  I  would  say  tliat  he  was  talking  in  a  normal 
tone  of  voice.  T  do  not  know  whether  ^Fr.  Judd  has  ever 
seen  me  before  or  not.  I  have  never  seen  him.  They  did 
not  say  what  Mr.  Haliman  was  going  to  testify  to.  There 
was  some  discussion  about  serial  numbers. 

This  discussion  took  ])lac(^  on  the  evening  of  April  3rd 
at  the  Sti-eets  ot*  Paris.  I  worked  at  tlie  Streets  of  I'aris 
over  a  \('ai-.  I  have  known  Mr.  Haliman  for  four  or  five 
months.  I  am  not  at  the  Streets  of  Paris  now.  T  left 
there  about  a  month  ago.  I  do  not  remember  for  sure 
wlien  Mr.   Haliman  left  there.  I  left  there  before  he  left. 


19 

Marie  V.  Cole, 
called  as  a  witness  on  behalf  of  the  Government,  testified 
in  substance  as  follows: 

I  am  Mr.  HaUman's  mother.  On  April  19th  of  this  year, 
I  was  at  the  Below  Decks.  That  is  the  place  where  my  son 
is  employed.  On  that  evening,  I  saw  both  of  the  defendants. 
It  was  (32)  sometime  around  nine  o'clock,  probably  a  little 
after.  I  was  sitting  on  a  stool  in  front  of  the  service  bar, 
talking  to  my  son,  when  I  first  saw  them.  I  first  saw 
Clifford  Judd  (pointing  to  the  defendant  Judd).  He  came 
up  and  stood  right  beside  me,  his  arm  touching  mine  on 
the  right.  I  did  not  see  Mr.  Sheley  at  this  time.  I  first 
saw  Mr.  Sheley  after  Cliff  Judd  left. 

There  was  a  conversation  between  my  son  and  Mr. 
Judd  in  my  presence.  It  occurred  shortly  after  I  first 
saw  ^Ir.  Judd.  There  was  no  one  else  present  besides 
]\rr.  Judd,  Dale  Haliman  and  myself.  The  conversation 
related  to  this  case  in  Reno,  Nevada.  Mr.  Judd  came  up 
to  the  bar  and  stood  on  my  right  side  and  said  to  my  son, 
*^I  hear  you  are  exonerated.''  My  son  said,  ^^Yes,  so  I 
am."  He  then  said,  this  Mr.  Sheley,  that  he  had  been 
exonerated  also.  He  asked  my  son  how  he  knew  he  was 
exonerated,  and  my  son  said,  **Well,  I  have  a  letter,  too." 
He  questioned  him  as  to  what  was  in  the  letter  and  my 
son  mentioned  the  fact  that  he  had  been  exonerated  and 
liis  bond  liberated.  He  asked  him  if  he  had  seen  Bill 
and  my  son  said  no.  I  don't  remember  just  what  he  said 
then.  There  was  so  mucli  conversation.  He  referred  to 
tlio  letter  again  and  asked  hhn  what  was  in  the  letter. 
My  son  told  liiiu  wliat  it  was.  I  don't  know — I  don't 
remember  tlie  woi-ds.    Tliere  was  a  little  talk  back  and 
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forth.  He  Uwn  said  to  my  son,  **Yoii  are  a  God  damn 
liar/'  and  he  jumped  up  and  threw  liis  body  against  tlie 
bar  rail  and  smashed  my  son  on  tlie  head  with  his  fist. 
I  grabbed  him  and  pulled  him  back.  I  said,  '^liow  dare 
you  come  in  and  strike  my  son?''  He  said,  ''Wlio  the 
hell  are  you?"  I  said,  *'I  happen  to  be  Dale's  mother." 
He  said,  **I  don't  give  a  damn  it*  you  are."  He  did  not  hit 
me.    lie  doubled  up  liis  fist.    Judd  then  left  the  bar. 

Clifford  J.  Judd, 
called  in  his  own  behalf,  testified  in  substance  as  follows: 
]\ly  name  is  Clifford  J.  Judd.  I  live  in  Reno  at  529 
Mill  Street.  I  am  manager  of  the  Depot  Bar.  I  have 
been  so  engaged  since  last  August.  I  also  have  been  in 
the  ^lercliant  Marine.  I  know  the  witness  that  testified 
here  tliis  morning.  Lester  Dale  Haliman,  or  Lester  Dale  >* 
Halima.  I  knew  liim  under  tlie  name  of  Haliman.  I  met 
him  in  Reno  through  a  boy  who  was  working  for  us  or 
had  been  working  for  us.  I  don't  recall  if  he  was  working 
on  that  particular  day  or  not.  The  boy's  name  is  Bill 
Beatty.  This  Bill  Beatty  is  AVilliam  Nelson  Beatty,  Jr., 
that  has  been  referred  to  in  the  indictment  that  has  been 
introduced  as  evidence  in  this  case.  Mr.  Beatty  intro- 
duced me  to  Mr.  Haliman.  His  purpose  in  introducing 
me  was  that  tliey  liad  been  I'l-ieuds  for  (juite  a  while  and 
they  were  going  to  try  and  buy  a  business  in  Reno  if 
they  could  get  one.  That  was  when  I  first  UK^t  him.  They 
were  interested  in  the  saloon  business.  They  wanted  me 
to  go  out  to  a  place  called  *'The  Cedars"  to  look  at  it. 
They  said  they  could  get  it  for  a  snuill  down  ])ayment. 
It  is  out  oil  Soiilli  \'irginia  Street  on  the  road  to  Carson 
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City.  T  did  not  go  out  to  look  at  it.  Later  he  mentioned 
purcliasing  a  place  at  Elko,  Nevada.  (38)  He  told  me  he 
was  going  to  purchase  a  bar  in  Elko.  He  said  that  they 
liad  bought  the  bar  there  but  they  were  short  of  mer- 
cliandise.  By  merchandise,  I  mean  whiskey;  that  is  all 
they  liandlo.  Mr.  Beatty  wanted  to  borrow  some  whiskey 
from  mo  with  tlie  understanding  that  if  he  couldn't  return 
wliiskey  of  this  certain  type,  he  would  pay  me  for  the 
whiskey.     I  loaned  him  certain  whiskey. 

I  met  Mr.  Haliman  a  few  days  before.  He  was  with 
Bill  at  tlie  time  when  they  helped  carry  the  whiskey  out 
of  the  basement  of  my  place.  There  was  a  discussion 
about  security  for  this  whiskey.  He  said  he  had  not 
been  working  for  quite  a  while  but  that  Bill  had  $4500 
and  it  would  take  all  the  money  they  had  to  pay  down 
on  the  place,  but  he  took  off  a  square  wrist  watch  that 
had  a  large  diamond  on  each  corner  and  said  that  if  I 
wanted  to  hold  it  as  security,  I  could.  I  told  him  that 
Bill's  word  was  good  enough;  that  he  had  worked  for  us 
for  several  months  at  both  places.  When  I  say  *^both 
places",  I  mean  another  bar  that  we  own  in  Alturas. 

Afterw^ards,  Mr.  Haliman  and  Mr.  Beatty  were  arrested 
in  Elko,  Nevada.  I  was  also  arrested.  I  was  charged 
witli  certain  violations  of  tlie  Internal  Revenue  law  and 
conspiracy.  I  don't  recall  the  date  I  Avas  arrested.  I 
recall  tlie  incident.  I  was  arrested  shortly  after  they 
were — within  a  couple  of  days.  I  recall  meeting  Mr. 
Haliman  after  he  was  released  from  jail  in  Elko.  I  met 
him  at  the  Waldorf  Cafe  in  Reno.  I  had  a  conversation 
with  him  at  that  time.  He  asked  me  if  I  thought  it  w^ould 
be  very  serious  and  I  told  him  at  that  time  I  had  found 
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out  I  had  Ix'cn  arrested  and  my  attorney  told  me  as  far 
as  I  was  concerned  it  didn't  mean  a  c^reat  deal.  That 
was  our  way  of  transacting  business.  We  did  it  prior 
to  that  and  each  and  every  time  since.  It  is  routine 
business  in  Nevada.  Loaning  or  selling  whiskey  to  other 
bars.    I  did  not  tell  him  how  to  testify.     (39) 

He  spoke  about  some  ])istols  that  they  found  tied  up 
in  the  window  curtains.  These  pistols  were  found  shortly 
after  their  arrest.  According  to  Haliman,  they  were 
found  in  the  room  occupied  l)y  himself  and  Beatty  at 
Elko.  He  said  that  he  had  done  some  time  in  San  Quentin 
and  that  if  you  have  done  a  penitentiary  sentence  in  an- 
other state,  they  would  call  it  a  felony  against  him,  and 
that  Beatty  was  willing  to  say  tliat  he  bought,  that  he 
owned,  both  pistols.  Beatty  was  willing  to  testify  he 
bought  both  pistols,  in  order  to  save  Haliman  who  liad 
been  previously  convicted  of  a  felony,  from  being  arrested 
for  a  felony  in  the  State  of  Nevada.  He  asked  me  to 
testify  to  the  fact  that  Beatty  had  two  pistols.  I  told 
him  Beatty  went  and  tried  to  buy  a  pistol  from  a  man 
that  was  working  in  the  Bonanza  Club,  but  T  didn't  know 
where  the  second  pistol  was.  He  had  asked  me  if  he  could 
buy  a  pistol  from  me  and  I  told  him  T  didn't  have  a  pistol 
in  the  establishment  and  wouldn't  ])e  interested  in  one. 
We  don't  have  them. 

He  said  that  he  would  call  me  again  that  evening  if 
Bill  came  in.  T  was  anxious  to  see  Bill  and  it'  he  came 
in,  he  would  let  me  know.  He  would  call  me  just  before 
the  train  dejiarted.  It  is  just  across  the  street  from  my 
place  of  business.  He  called  me  there.  I  went  across 
the   street   to   see   him.     We  had   a   conversation   at   that 
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time.  There  was  nothing  said  about  his  testimony  in  the 
case  in  Xevada.  It  reverted  back  to  the  pistol  that  he 
had  purchased  from  a  man  in  San  Francisco,  who  he  said 
was  a  friend  of  his  and  he  could  go  back  and  have  the 
bill  of  sale  at  the  time  wiien  they  found  the  pistol  made 
out  to  him.  He  said  if  he  went  back  to  this  man  he  would 
luive  liim  say  that  tlie  pistol  was  sold  to  Beatty  and  that 
the  bill  of  sale  was  made  out  in  Dale's  name  and  that  the 
reason  was  tliat  Beatty  only  (40)  had  $100  and  that  the 
cost  of  the  pistol  was  $45,  and  the  man  made  it  out  to 
Dale,  but  Dale  just  paid  for  it. 

He  told  me  that  if  I  wanted  to  reach  him,  that  I  could 
reach  him  at  the  Streets  of  Paris.  If  there  was  anything 
lie  could  do  to  get  me  out  of  trouble  he  would,  but  they 
haven't  worried  me  then  or  since,  other  than  the  routine 
business  which  might  happen.  He  then  got  on  the  train 
and  went  to  San  Francisco. 

I  came  to  San  Francisco  afterwards.  My  purpose  in 
coming  to  San  Francisco  was  to  purchase  or  buy  an  in- 
terest in  the  Vanderbilt  Bar  that  is  located  on  Mason 
Street.  I  was  making  arrangements  for  the  purchase  of 
the  bar.  I  saw  Mr.  Haliman  a  few  days  after  he  left  Reno. 
I  don't  remember  the  date.  I  saw  him  at  the  Streets  of 
Paris.  I  went  to  the  bar  about  5:30  in  the  evening.  He 
was  tending  bar.  There  was  a  girl  there.  It  was  the 
young  lady  who  testified  here  this  morning.  She  was 
sitting  down  in  front  of  the  cash  register.  I  bought  a 
drink.  I  bought  one  for  ]\[r.  Haliman  and  I  think  I  asked 
her  to  have  one.  The  three  of  us  had  a  drink.  He  took 
the  money  and  handed  it  to  her,  the  casliier,  who  charges 
you  for  the  drink,  and  the  bartender  gives  you  back  the 
change.     I  commented  on  this. 
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There  was  nothing  said  about  the  case  in  Nevada.  "We 
had  a  discussion  and  lie  called  nie  away  from  the  cashier 
to  the  other  end  of  the  bar,  down  a  few  feet,  where  the 
cashier  couldn't  be  listening  T  imagine.  There  was  noth- 
ing said  about  the  serial  numbers  of  any  licjuor.  I  don't 
recall  whether  I  asked  hhn  about  testifying  against  me, 
I  didn't  know  he  was  going  to  testify  against  me.  I  thought 
we  w^ere  all  charged  with  the  same  offense,  all  four  of  us — 
I  thought  that  we  were  all  defendants  in  the  same  case. 
1  don't  recall  any  discussion  witli  liiiu  al)out  (41)  the 
case.  We  were  very  friendly  at  the  time.  I  never  heard 
serial  numbers  mentioned  until  now.  Tt  was  never  dis- 
cussed at  all.  Nothing  more  was  said.  I  didn't  think 
that  the  case  was  very  serious. 

I  saw  him  on  an  occasion  after  I  saw  him  at  the  Streets 
of  Paris.  I  saw  him  up  on  IMarket  Street.  I  don't  know 
the  name  of  the  place.  I  know  the  location.  It  is  across 
from  and  down  a  ways  from  the  Fox  Theater.  I  don't 
know  the  address.  Tt  has  a  bar  down  in  the  basement. 
I  went  in  the  bar  on  that  occasion.  I  didn't  know  ^fr. 
Haliman  was  tending  ])ar  there  at  that  t\uu\  When  I 
went  down  there,  I  ran  right  into  him.  He  was  tending  bar 
at  that  time.  There  were  people  lined  up  on  all  sides  of  it.  T 
don't  know  whether  it  was  the  service  bar.  1  just  walked  up 
and  started  talking.  1  said,  *' Hello''  and  he  said  *Mlello" 
and  something  else.  1  didn't  hear  what  lu^  said.  He  leaned 
over  the  l)ar  to  ask  me  a  (juestioii  and  1  leaned  over  the 
l)ar  to  meet  him,  and  I  hiid  my  weiglit  on  my  left  arm 
and  there  was  music  and  I  couldn't  licar  wliat  he  was 
saying.  I  didn't  lu^ar  wjiat  Ik'  was  saying.  1  leaned  over 
the  bar.     lie  put  ui)  his  left  liand,  just  went  u])  easily,  and 
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I  put  my  T\p;ht  liand  up  and  backed  away.  I  don't  re- 
member if  eitlier  one  touched.  I  didn't  strike  him.  I  had 
no  intention  of  striking  liim.  AVlien  I  put  my  arm  up,  I  did 
it  as  an  act.  I  didn't  tliink  and  I  didn't  know  that  he 
liad  anything  to  be  angry  about.  He  kept  on  talking  louder, 
but  I  couldn't  hear  what  his  words  were,  so  I  turned 
around  and  walked  to  tlie  top  of  the  stairs. 

When  I  started  down  to  the  place,  Mr.  Sheley  was  with 
me.  He  came  to  the  top  of  the  stairs  and  there  was  a 
soldier  or  Navy  boy  from  Reno.  It  was  a  soldier  and  he 
stopped  and  had  a  conversation  with  him  and  I  just  walked 
down. 

On  that  occasion,  I  did  not  ask  Mr.  Haliman  where 
Beatty  was.  I  just  got  to  say  ** hello"  to  him.  I  just 
said  *^ hello"  and  (42)  this  trouble  over  the  bar  ended  it. 
I  didn't  ask  him  if  he  was  exonerated.  I  didn't  know  it 
at  that  time.  I  didn't  tell  him  Frank  Sheley  had  been 
exonerated.  I  didn't  know  it.  Frank  Sheley  had  been 
charged  tlie  same  as  I.  He  was  charged  the  same  as  I  and 
as  Haliman  and  Beatty.  I  didn't  know  that  any  of  us 
liad  been  exonerated.  I  didn't  know  whether  or  not  the 
Grand  Jury  had  met.  I  didn't  know  whether  or  not  Mr. 
Haliman  had  testified  before  the  Grand  Jury.  I  thought 
we  were  all  charged  equally.  I  didn't  know  he  had  testi- 
fied against  me  in  Nevada.-  I  had  not  been  back  to  Nevada 
since  I  met  liim  in  the  Streets  of  Paris.  My  attorney  told 
me  lie  would  notify  me  when  it  was  to  come  up.  My  attor- 
ney liad  not  notified  me  at  the  time  of  this  discussion. 
After  I  ])ut  my  hand  u]),  there  was  no  further  discussion 
between  Mr.  Haliman  and  myself.  There  was  no  conver- 
sation between  us.  I  heard  him  say  ^4iello",  that  was  all. 
I  did  not  hear  the  rest  of  the  conversation. 
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Cross-Examination 

I  do  not  remeinlxT  tlio  first  date  I  was  in  San  Fran- 
cisco this  year,  l  have  been  (h)wii  a  nuniljer  of  times.  I 
remember  seeing  Air.  Haliman  about  March  27tli.  I  do 
not  recall  the  exact  date.  The  conversation  took  place  at 
the  depot  in  Keno.  1  came  to  San  Francisco  within  a 
week  after  that  conversation.  T  remember  a  conversation 
with  Mr.  Ilaliinan  at  whicli  Mrs.  ^'aggie  was  present.  T 
don't  recall  how  long  1  had  been  in  San  Francisco  (4.3) 
before  that.  I  think  1  came  down  tlie  week  following  that 
that  he  left  and  I  went  in  to  the  Streets  of  Paris  shortly 
after  I  came  down.  1  do  not  recall  the  exact  date.  I 
don't  remember  whether  or  not  I  went  in  the  day  I  came 
to  San  Francisco.  I  w^as  buying  a  place  here  and  there 
was  quite  a  bit  of  money  being  invested  and  I  made  numer- 
ous trips.    I  don't  recall  the  exact  dates  that  I  was  here. 

I  remember  the  conversation  at  which  Afrs.  Yaggie  was 
present  and  I  remember  a  conversation  at  the  Below 
Decks.  I  do  not  recall  whether  I  went  back  to  Reno  be- 
tween these  conversations.  I  went  to  the  Streets  of  l^aris 
shortly  after  I  arrived.  I  don't  remember  the  exact  dates. 
It  could  have  been  four  or  five  hours  after  I  came  to  San 
Francisco.  T  may  have  asked  him  where  Beatty  was.  I 
don't  remember  deiinitely  asking  him  tliat  cjuestion  but  1 
know  that  \  should  have  asked  that.  A  doctor  had  ])een 
calling  our  ])lace  repeatedly  that  liis  wife  was  dying.  I 
do  not  recall  if  I  asked  that  pai-ticulai-  (lucstioii  at  that 
meeting.  I  am  not  sure  wlictlici'  I  asked  thai  (lucstiou  at 
that  meeting.  1'lie  doctor  had  callcil  a  inun])er  of  times 
saving  that  Beatty 's  wife  was  dying. 
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I  went  to  the  Streets  of  Paris  early  in  the  evening.  I 
would  not  know  the  hour  other  than  they  just  opened  up. 
I  would  not  know  the  exact  hour — I  didn't  pay  a  great 
deal  of  attention.  I  don't  know  anything  about  the  in- 
dictment. 1  knew  we  had  already  been  charged.  I  knew 
we  had  been  arrested.  We  had  appeared  before  the  Com- 
missioner and  posted  bond.  I  don't  believe  it  was  a  hear- 
ing— it  lasted  just  a  minute.  I  don't  know  what  that  would 
be.  I  knew  there  was  a  case  in  Reno.  I  knew  Beatty  also 
liad  been  arrested.  I  knew  that  Sheley  also  was  arrested 
and  I  knew  that  Haliman  had  been  arrested.  I  knew  it 
all  had  to  do  with  the  same  transaction. 

When  I  went  to  the  Streets  of  Paris,  Haliman  asked 
me  (44)  how  serious  I  thought  the  case  was  going  to  be. 
I  told  him  I  did  not  think  it  would  amount  to  a  great  deal. 
I  don't  recall  what  his  answer  was.  We  talked  about  the 
case  to  the  amount  that  I  just  stated.  I  didn't  ask  him 
if  he  was  going  back  to  Reno;  whether  or  not  he  would 
testify  was  never  mentioned.  I  don 't  know  whether  Sheley 
was  in  Nevada  or  California  at  that  particular  time.  I 
don't  recall  definitely  asking  where  Beatty  was  on  that 
particular  trip. 

I  don't  remember  the  time  or  place  that  I  met  Mr. 
Sheley.  A  doctor  phoned  our  place  of  business  about 
Beatty 's  wife.  Our  place  of  business  was  the  Depot  Bar, 
Reno,  Nevada.  I  didn't  know  AVilliam  Nelson  Beatty,  Jr. 
had  entered  a  plea  in  the  Reno  case.  I  liave  never  heard 
of  a  plea  of  nolo  contendere.  I  didn't  know  he  had  been 
arraigned  before  the  Court  any  differently  than  we  had.  I 
was  not  particularly  looking  for  Mr.  Beatty.  If  I  had 
met  liim,  T  would  have  repeated  tlie  conversation  tliat  tlie 
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doctor  gave  us.  I  don't  recall  asking  for  liini  at  the  Streets  I 
of  Paris.  T  knew  tliat  Halinian  and  Beatty  were  good 
friends.  I  saw  Halinian  at  the  Streets  of  Paris  and  I 
knew  the  doctor  was  trying  to  reach  Beatty.  T  don't  recall 
whether  T  mentioned  it  to  Halinian  or  not.  It  was  a  later 
time  and  it  didn't  seem  so  important  to  me.  I  had  no 
way  of  knowing  where  he  was  and  they  said  his  wife  was 
getting  along  fine,  ^ly  wife  is  very  friendly  with  them. 
I  didn't  say  I  asked  for  Beatty  at  the  Streets  of  Paris. 

The  first  tiling  that  I  did  at  the  Below  Decks  w^as  to 
walk  11])  to  the  bar.  1  had  never  been  there  before.  It 
was  the  first  time  I  had  been  there.  I  went  over  to  the 
bar,  I  saw  Halinian.  T  walked  directly  to  where  Haliman 
was  standing.  This  was  the  first  time  1  had  seen  him  since 
I  saw  him  at  the  Streets  of  Paris.  Sheley  remained  at 
the  top  of  the  stairs,  as  I  w^ent  down.  The  first  thing  I 
said  was  ^* Hello"  to  him.  I  was  standing  right  against 
the  bar  when  I  said  it.  I  started  the  conversation  by 
saying  *' Hello".  He  said  *' Hello"  back.  I  have  never 
heard  what  else  he  said.  I  never  understood  anything 
further  in  the  entire  conversation  after  he  said  '*Hello"; 
that  was  all.  \  did  not  stay  at  the  l)ar  very  long;  just 
long  enough  to  say  ** Hello",  lean  over  the  bar,  turn  around 
and  go  out.  It  would  be  a  matter  of  seconds.  I  wouldn't 
recall  the  amount. 

My  head  was  down.  I  was  leaning  towards  him.  II is 
head  was  almost  touching  mine.  I  was  directly  across 
the  ])ar  Troin  liim.  ^ly  left  arm  was  across  the  bar.  My 
head  was  I'oi-wai'd.  The  music  was  playing  and  I  couldn't 
hear  wliat  li(^  was  saying.  I  wanted  to  hear  what  he  was 
saying.     He  k(^pt  his  conversation  going,  his  arm  right  in 
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my  face  like  that.  It  would  have  been  his  left  arm.  I  was 
leaning  over  like  this,  my  right  arm  back  like  this  and 
walked  out.  I  leaned  over  like  this  and  put  my  right 
arm  up  like  this.  I  brought  my  right  arm  forward  in 
sucli  (47)  a  manner  that  my  wrist  crossed  my  face.  Then 
I  walked  out.  I  had  no  further  conversation — not  another 
word. 

I  did  not  see  ]\[rs.  Cole  there.  I  saw  her  here  this  morn- 
ing but  it  is  dark  in  the  place.  I  don't  remember  seeing 
her.  I  don't  remember  seeing  her  at  any  time.  I  walked 
out  of  the  bar. 

Sheley  had  left  the  top  of  the  stairs  and  come  down. 
I  did  not  see  him  leave  the  top  of  the  stairs,  but  as  I 
w^alked  up  to  the  bar  and  turned  around,  he  came  in  and 
w^ent  behind  me  on  my  left  and  was  standing  a  few  feet 
in  front  of  the  bar.  I  first  saw  him  just  as  I  left.  He 
w^alked  out  in  front  of  the  bar  and  had  a  talk  with  Dale 
and  I  thought  he  w^ould  follow  me  out.  He  was  a  little 
to  my  left.  I  walked  past  him.  I  saw  him  as  I  walked 
out  of  the  bar.  I  did  not  stop  and  talk  to  him.  I  walked 
straight  up  the  stairs.    I  next  saw  Sheley  outside  the  place. 

Nobody  told  me  that  Haliman  w^as  working  at  the  Below 
Decks  bar.  I  didn't  know  he  was  working  there.  The 
last  time  I  saw  him  he  was  at  the  Streets  of  Paris.  It  is 
a  coincidence  that  I  met  him  at  the  Below  Decks. 

I  didn't  put  up  the  money  for  the  bond  at  Keno.  I 
know  the  bondsman.  I  have  Beatty's  address — the  phone. 
His  wife  talks  to  me  over  the  telephone. 
I  I  didn't  know  that  tlie  Grand  Jury  had  met  in  Nevada. 
]\rr.  Robinson,  my  attorney,  was  going  to  advise  me  of 
tliat   and   ]w  had   not   called   me.     I   had   no   occasion   to 
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threaten  ]\Ir.  Ifaliinan.  I  didn't  speak  to  liim  except  to 
say,  ** Hello".  On  the  occasion  at  the  Streets  of  Paris 
on  April  ')d,  he  seemed  very  friendly;  both  of  us  were 
very  friendly.  T  liad  no  liard  feelings  towards  him  at  that 
time  and  there  were  no  threats.  On  the  night  I  saw  him 
at  the  Waldorf  and  the  Southern  Pacific  depot  in  Reno, 
there  were  no  threats  made  against  him. 

Frank  Edwin  Sheley, 
one   of   the   defendants   called   as   a   witness,   testified   in 
substance  as  follows: 

I  reside  in  Reno,  Nevada,  at  No.  244  East  Taylor  Street. 
I  have  been  in  trouble  in  the  State  of  Nevada.  T  was 
convicted  in  the  State  Court  there  for  recei\dng  (51) 
stolen  property  and  the  case  is  now  on  appeal  to  the 
Supreme  Court  of  the  State  of  Nevada. 

I  know  tlie  complaining  witness  in  this  case,  Lester  Dale 
Haliman.  I  first  met  him  in  Reno.  I  never  had  any  busi- 
ness with  him.  I  saw  him  on  tlie  night  of  April  19,  1945, 
at  the  Below  Decks.  That  evening  I  had  been  to  the  the- 
ater. I  had  met  Mr.  Judd  at  about  8:30  or  9  o'clock  at 
the  Vanderbilt  Bar.  He  came  in  and  we  wont  to  the  Fox 
Theater.  I  met  him  at  the  Vanderbilt  Bar  and  we  decided 
to  go  to  the  Fox  Theater.  There  was  (juite  a  line  so  we 
didn't  go  in.  We  went  across  the  street  to  get  a  taxicab. 
I  suggested  getting  a  drink:  a])()ut  tliat  time  a  soldier 
came  along  and  said  he  knew  mo  from  Reno.  Wo  talked 
a  few  minutos  and  then  I  wont  downstairs.  I  suggested 
getting  a  drink.  I  know  the  name  of  the  bar.  It  was  a 
bar  and  1  felt  tliirsty  and  wont  in.  Mr.  Judd  ])receded  me 
downstairs.     1  stopped  and  talked  to  a  soldier  tliat  T  had 
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known  in  Rono.  I  subsequently  went  into  the  bar.  I  saw  Mr. 
Halinian  there.  I  asked  him  wliy  lie  had  me  arrested  and 
he  said  he  had  not  had  me  arrested.  I  said  that  that  is 
stran^i^e  that  I  am  charged  with  conspiracy  for  he  and  a 
fellow  named  Beatty  having  some  whiskey,  and  I  told  him 
I  had  not  sold  him  any  whiskey  and  wondered  why  he  had 
had  me  arrested  and  he  said  he  hadn  't.  I  asked  him  where 
Beatty  was  and  he  told  me  he  didn't  know,  to  see  his 
attorney.  He  said  as  far  as  me  being  arrested,  I  would 
be  exonerated.  I  asked  him  how  he  knew  that  and  he  said 
that  he  had  heard  today  that  he  and  I  were  both  exoner- 
ated. That  is  the  first  I  knew  about  it.  The  Commission 
in  Reno  when  I  w^as  arrested  told  me  that  Haliman  and 
Beatty  had  testified  that  they  bought  whiskey  from  Cliff 
Judd  and  I.  They  didn't  buy  any  whiskey  from  me.  I 
had  none  to  sell.  I  never  threatened  him  in  any  manner. 
I  didn't  tell  him  that  Mr.  Judd  would  kill  him  if  he  testi- 
fied against  him.  I  didn't  tell  him  that  I  would  (52)  kill 
him  if  he  testified  against  me  because  he  had  just  told  me 
that  I  had  been  exonerated. 

I  had  no  conversation  with  the  lady  who  testified  here 
today.  I  never  saw  her  until  today.  I.  don't  know  her. 
I  didn't  see  her  in  that  place.  There  were  quite  a  few 
people  there.  She  didn't  talk  to  me.  I  left,  met  Mr.  Judd 
upstairs  and  we  got  into  a  cab  and  went  back  to  the  hotel. 
I  did  not  speak  to  the  mother  of  Mr.  Haliman  at  the  Below 
Decks  bar.  I  didn't  ask  her  where  Bill  Beatty  was.  I 
didn't  know  wliere  he  was  at  that  time.  I  didn't  care 
wliere  he  was  at  that  time. 
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Cross-Examination 

Tlie  Commissioner  did  not  tell  me  that  Beatty  and  Jiidd 
were  going  to  testify  when  the  case  came  up.  He  told  me 
that  Beatty  and  Haliman  had  been  arrested  in  Elko  with 
some  wliiskey  in  their  possession  and  claimed  that  they 
bought  it  from  Cliff  Judd  and  I.    That  was  the  charge. 

I  asked  Haliman  where  Beatty  was  and  he  told  me  to 
see  his  attorney.  That  is  all  he  said.  I  liave  asked  Judd 
where  Beatty  was.  I  don't  remember  when  it  was — before 
I  went  to  the  Below  Decks.  He  said  he  didn't  know  where 
he  was.  I  didn't  go  to  the  Below  Decks  to  find  out  where 
Beatty  was.  1  went  down  to  get  a  drink.  T  had  no  idea 
Haliman  was  working  there.  It  was  a  complete  surprise 
when  I  saw^  him  there.  I  didn't  see  Mrs.  Cole  there.  No, 
I  didn't  see  her;  there  were  quite  a  few  people  there.  I 
didn't  pay  any  attention  to  whether  or  not  there  were  any 
women  at  the  bar.  I  saw  him  and  started  talking  witli  him. 
I  wasn't  looking  for  any  woman. 

I  saw  Judd  leave  before  I  started  to  talk  to  Haliman. 
I  didn't  say  a  word  to  him  when  he  went  out.  T  walked 
over.  1  don't  remember  whether  I  spoke  or  not,  and  asked 
him  wliy  he  had  me  arrested  when  I  saw  it  was  him  there. 
He  said  he  didn't.  (53)  T  was  referring  to  the  case  in 
Reno.  He  said  he  didn't  have  me  arrested.  I  said  that 
when  I  was  arrested,  I  was  informed  by  the  Conuuissioner 
that  he  and  Beatty  had  been  caught  with  some  whiskey 
and  they  claimed  that  they  bought  it  from  me.  T  was 
wondciiiig  why  I  was  arrested.  I  don't  recall  the  rest 
of  tlie  conversation. 

I  didn't  say  that  I  wouldn't  blame  Cliff  I'or  killing  any- 
body that   would   testil'v  against  him.      1   don't   know  how 
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lon^  T  was  there;  it  was  a  very  sliort  while.  I  saw  he 
was  there  and  he  told  me  lie  didn't  have  me  arrested,  and 
Judd  had  left,  so  I  left.  1  didn't  even  have  a  drink  there. 
I  didn't  see  Judd  talking  to  liim.  I  was  at  the  top  of  the 
stairs  talking  to  a  soldier  when  Judd  went  down.  I  didn't 
see  him  walk  down.  I  went  over  to  the  bar  to  talk  to  Hali- 
man  without  stopping.  I  didn't  tell  him  that  there  would 
be  plenty  more  figlits  before  this  case  came  to  trial.  I 
didn't  tell  him  this  was  only  the  beginning.  I  had  no  con- 
versation with  any  woman  at  the  bar.  If  Mrs.  Cole  was 
there,  I  didn't  see  her.  I  was  not  interested.  We  never 
went  back  to  the  Below  Decks  after  that  time.  I  never  had 
any  conversation  wdth  Haliman  after  that  time.  I  never 
saw  him.  I  never  found  out  where  Beatty  was.  I  did  not 
make  any  more  inquiries.  I  was  not  interested.  I  had 
been  exonerated  (Tr.  of  Kecord,  pp.  13-69). 

At  the  conclusion  of  the  testimony,  the  cause  was  argued 
by  counsel  and  the  Court  delivered  its  charge  to  the  jury, 
which  thereafter  returned  a  verdict  finding  the  defendant 
Sheley  not  guilty  and  finding  appellant  guilty.  Sentence, 
as  heretofore  noted,  was  thereupon  passed  upon  appellant 
of  imprisonment  for  six  months  and  to  pay  a  fine  in  the 
sum  of  $500  (Tr.  p.  8). 
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SPECIFICATION  OF  THE  ASSIGNED  ERRORS  RELIED  UPON: 
Assignment  No.  I  (Tr.  j).  10) 
Assignment  No.  II  (Tr.  p.  11) 
Assignment  No.  Ill  (Tr.  p.  11) 
Assignment  No.  IV  (Tr.  p.  11) 
Assignment  No.  A'      (Tr.  p.  11) 

Not  included  in  the  assignments  of  error,  but  made  one  of 
the  grounds  of  appeal  (Tr.  p.  9),  and  whicli  we  tlierefore 
submit  is  properly  before  the  Court,  is  the  contention  that 
the  District  Court  erred  in  not  granting  the  motion  of 
the  defendant  for  arrest  of  judgment.  This  assignment 
places  squarely  before  tlie  Court  the  legal  sufficiency  of 
the  information  to  charge  any  crime  or  offense  against 
the  United  States. 


ARGUMENT 


THE  CONVICTION  OF  APPELLANT  IS  A  NULLITY.  BECAUSE 
THE  INFORMATION  DOES  NOT  STATE  SUFFICIENT  FACTS 
TO  CHARGE  APPELLANT  WITH  ANY  CRIME  AGAINST 
THE  UNITED   STATES    (Grounds   of  Appeal   No.    IV). 

As  heretofore  stated,  the  information  in  tlie  case  at  bar 
is  based  upon  Section  135  of  the  Criminal  Code  (U.S.C.A. 
Title  18,  section  241 )  which  reads  as  follows : 

**  Whoever  corruptly,  or  by  threats  or  force,  or  by  any 
threatening  letter  or  conununication,  shall  endeavor 
to  influence,  intimidate,  or  impede  any  witness,  in  any 
Court  of  the  United  States  or  before  any  United  States 
commissioner  or  officer  acting  as  sudi  coimiiissioiK'r, 
or  any  grand  or  petit  juror,  or  officer  in  or  of  any 
court  of  the  United  States,  or  officer  who  may  be  serv- 
ing at  any  examination  or  other  proceeding  before 
any  United  States  comniissioncr  or  ol'liccr  acting  as 
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sucli  commissioner,  in  tlie  discharge  of  his  duty,  or 
who  corruptly  or  by  tlireats  or  force,  or  by  any  threat- 
ening letter  or  conmiunication,  shall  influence,  ob- 
struct, impede,  or  endeavor  to  influence,  obstruct,  or 
impede,  the  due  administration  of  justice  therein, 
shall  be  fined  not  more  than  $1000  or  imprisoned  not 
more  than  one  year,  or  both." 

In  discussing  the  sufficiency  of  this  information,  we  refrain 
from  considering  the  decisions  which  deal  with  the  power 
of  the  courts  to  punish  interference  wdth  their  witnesses, 
officers  or  process,  as  a  contempt.  The  section  is  a  penal 
statute  and  must  be  strictly  construed.  An  information 
based  upon  it  is  subject  to  the  rule  of  pleading  which 
prevails  in  all  prosecutions  for  crime,  to-wit:  That  the 
indictment  must  be  sufficiently  specific  and  certain  to  in- 
form the  defendant  of  the  nature  and  cause  of  the  accusa- 
tion against  him  to  the  end  that  he  may  prepare  his 
defense,  and  plead  a  conviction  or  an  acquittal  as  a  bar 
to  a  subsequent  prosecution  for  the  same  offense. 

United  States  v.  Bopp,  230  Fed.  731 ; 

United  States  v.  Cruikshank,  92  U.S.  542. 

Furthermore,  the  rule  is  equally  well  settled  that  a 
defective  indictment  cannot  be  aided  by  any  inference  or 
surmise,  because  all  intendments  are  against  the  pleader, 
and  no  inference  or  surmise  can  take  the  place  of  a  neces- 
sary allegation  in  the  indictment. 

Pettihone  v.  United  States,  148  U.S.  197;  37  L.  Ed. 

419; 
United  States  v,  Louisville,  etc.  Co.,  165  Fed.  93(). 

Tested  l)y  lliis  well  settled  principle,  the  information  in 
the  case  at  bar  is  fatally  defective  for  the  following  reasons 
inter  alia: 
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There  is  no  allegation  in  tlie  information  to  show  that 
the  United  States  District  Court  for  the  District  of  Nevada 
had  jurisdiction  of  the  case  of  United  States  v.  Judd  and 
Beatty  mentioned  in  the  information.  If  the  Court  lacked 
jurisdiction,  no  crime  could  be  committed  under  this  stat- 
ute. To  state  the  matter  otherwise,  if  the  case  mentioned 
in  the  information  were  one  over  which  the  Federal  Court 
in  Nevada  had  no  jurisdiction,  a  witness  would  be  under 
no  obligation  to  obey  a  subpoena  to  appear  upon  the  trial 
of  the  case ;  would  not  be  in  contempt  of  court  for  violating 
a  subpoena;  and  a  tliird  party  would  bo  guilty  neither  of 
contempt  of  court  nor  of  a  violation  of  the  statute  for 
either  inducing  or  intimidating  a  witness  to  prevent  liis 
attendance. 

That  this  is  the  law  is  settled  beyond  all  cavil  by  the 
federal  decisions,  including  two  on  this  circuit. 

U.S.C.A.,  Title  18,  section  241,  is  founded  upon  Section 
5404  of  the  Revised  Statutes.  In  V.  S.  v.  Armstrong, 
59  Fed.  568,  a  prosecution  under  that  section,  Judge  Ross, 
for  many  years  a  judge  of  this  court,  clearly  demonstrates 
tliat  an  indictment  as  indefinite  and  uncertain  as  that  in 
the  case  at  bar  is  wholly  insuflicient  to  support  a  convic- 
tion. He  quotes  the  following  language  from  United  States 
V,  Carll,  105  U.S.  612: 

*^In  an  indictment  upon  a  statute,  it  is  not  sufiicient 
to  set  forth  the  offense  in  the  words  of  tlie  statute, 
unless  tliose  words,  b\  tliemselves,  fiill\',  directly,  and 
expressly,  without  any  uncertainty  or  ambiguity  set 
forth  all  the  elements  necessaiy  to  constitute  the 
offense  intended  to  be  punished.'' 

After  quoting  tlie  language  of  the  statute  and  tlie  in- 
dictment under  consideration,  lie  adds: 
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**It  is  essential  to  the  sufficiency  of  an  indictment  that 
tlie  acts  cliar^ed  be,  if  proven,  sufficient  to  support 
a  conviction  of  the  offense  charged/' 

In  tluit  l)ehalf  lie  cites  United  States  v.  Cruikshank,  92 
U.S.  542,  in  which  it  is  stated  tliat  the  object  of  an  indict- 
ment is: 

*^  First,  to  furnish  tlie  accused  with  such  a  description 
of  the  charge  against  him  as  will  enable  him  to  make 
his  defense,  and  avail  himself  of  his  conviction  or 
acquittal  for  protection  against  a  further  prosecution 
for  the  same  cause;  and,  second,  to  inform  the  court 
of  the  facts  alleged,  so  that  it  may  decide  whether 
they  are  sufficient  in  law  to  support  a  conviction,  if 
one  should  be  had." 

In  United  States  v.  Collins,  79  Fed.  65,  also  decided  on 
this  circuit,  the  defendant  was  charged  with  violation  of 
Section  5399  of  the  Revised  Statutes,  prohibiting  the  im- 
peding of  the  due  course  of  justice,  which  is  one  of  the 
parent  statutes  of  Section  241  of  Title  18,  U.S.C.A.  The 
indictment  alleged  that  a  certain  United  States  commis- 
sioner had  issued  a  warrant  upon  which  one  Terry  had 
been  arrested,  and  a  date  fixed  for  conducting  his  exami- 
nation; that  the  defendant  was  served  with  a  subpoena 
wliicli  lie  corruptly  refused  to  obey,  and  that  he  also  cor- 
ru])tly  refused  to  comply  with  an  order  of  the  Commis- 
sioner to  deliver  a  certain  letter  in  his  possession  to  the 
United  States  ]\rarshal.  Judge  Wellborn,  in  a  very  learned 
o])inion,  shows  tliat  tlie  Commissioner  had  no  jurisdiction 
to  issue  the  original  warrant  for  arrest,  the  affidavit  being 
solely  on  information  and  belief,  and  had,  therefore,  no 
jurisdiction  whatsoever  over  the  proceeding.    Accordingly, 
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the  Court  licld  tliat  ho  hickcd  jurisdiction  to  issue  the 
su])i)oeiia,  and  a  (h-nuirrer  to  tlie  indictment  was  sustained. 
Tlic  ill  formation  on  fih'  in  this  cause  is  utterly  lacking 
in  the  necessary  averments  showing  jurisdiction  of  the 
District  Court  for  the  District  of  Nevada,  in  the  case  of 
United  States  v.  Judd,  the  cause  in  which  it  is  alleged  that 
Haliman  was  a  witness.  Nothing  can  l)e  ascertained  from 
the  information  as  to  the  nature  of  the  cause.  The  juris- 
diction of  the  United  States  district  courts  is  prescribed 
by  the  Constitution  of  the  United  States  and  l)y  the  stat- 
utes. Section  2  of  Article  III  of  the  C(mstitution  of  the 
United  States  provides: 

**The  judicial  Power  shall  extend  to  all  Cases,  in  T.aw 
and  Equity,  arising  under  this  Constitution,  the  Laws 
of  the  United  States,  and  Treaties  made,  or  which 
shall  be  made,  under  their  Authority; — to  all  Cases 
affecting  Ambassadors,  other  public  ^linisters  and' 
Consuls; — to  all  Cases  of  admiralty  and  maritime 
jurisdiction; — to  Controversies  to  which  the  Ignited 
States  shall  be  a  Party; — to  Controversies  betw^een 
two  or  more  States; — between  a  State  and  Citizens 
of  another  State;  betw^een  Citizens  of  different  States, 
— between  Citizens  of  the  same  State  claiming  lands 
under  Grants  of  different  States,  and  between  a  State, 
or  the  Citizens  thereof,  and  foreign  States,  Citizens 
or  Subjects.  *' 

The  statutory  provisions  relating  to  the  jurisdiction  of 
district  courts  are  set  forth  in  U.S.C.A.,  Title  28,  section 
27.  This  section  sets  forth  28  classes  of  cases  in  which 
original  jurisdiction  is  vested  in  tlie  district  courts.  Among 
these,  for  exam])le,  are  suits  between  citizens  of  different 
states,  *'of  ail  crimes  and  offenses  cognizal)le  under  the  an- 
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tliority  of  the  United  States '',  and  all  cases  for  the  enforce- 
ment oi'  any  order  of  the  Interstate  Commerce  Commission. 
There  is  no  statement  in  the  information  that  the  case  of 
United  States  v.  Judd  was  a  case  falling  within  any  pro- 
vision of  the  statute.  For  aught  that  appears,  it  may  have 
been  a  case  exclusively  within  the  jurisdiction  of  the  State 
court,  or  a  case  over  w^hich  no  court  had  any  jurisdiction. 
The  courts  of  the  United  States  are  of  limited  jurisdic- 
tion, possessing  only  such  powers  as  are  either  expressly 
or  by  necessary  implication  conferred  on  them. 

Chicot  County  Drainage  District  v.  Baxter  St.  Bank, 

308,  U.  S.  371,  66  S.Ct.  317,  84  L.Ed.  329; 
Bors  V.  Preston,  111  U.  S.  252,  28  L.Ed.  885; 
United  States  v.  Johnson,  123  Fed.  (2d)  111; 
McQuillen  v.  National  Cash  Register  Co.,  112  Fed. 

(2d)  877; 
in  re  Hollins,  229  Fed.  349. 

The  criminal  jurisdiction  of  the  Federal  courts  is  only 
such  as  is  expressly  conferred  on  them. 

Peters  v.  United  States,  94  Fed.  127. 

A  consent  of  the  parties  will  not  confer  jurisdiction  upon 
a  Federal  court  where  none  exists. 

Iowa  Lillooet  Mining  Co.  v.  Bliss,  144  Fed.  446; 
Parkersburg  First  National  Bank  v.  Prager,  91  Fed. 
689. 

Tlius  tlie  naked  allegation  that  the  action  was  a  pro- 
ceeding before  the  District  Court  for  the  District  of  Ne- 
vada, is  an  utterly  insufficient  statement  of  the  jurisdiction, 
because  it  is  a  matter  of  judicial,  and  even  common,  knowl- 
edge, that  many  proceedings  are  brouglit  in  tlie  Federal 
courts  by  litigants  wlio  luive  mistaken  their  forum. 
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For  the  vittor  lack  of  any  proper  averment  of  jurisdic- 
tion, of  the  court  in  wliicli  it  is  alleged  that  tlie  party 
threatened  was  a  witness,  it  is  submitted  tliat  tlie  infor- 
mation is  void,  and  the  conviction  of  appellant  thereon  a 
deprivation  of  due  process  of  law. 

For  still  another  reason  apparent  upon  the  face  of  the 
record,  the  information  in  the  instant  case  is  void.  It  is 
verified  by  the  oath  of  one  W.  G.  Whitfield,  who  states 
that  he  is  an  investigator  of  tlie  Alcohol  Tax  Unit  of  the 
Bureau  of  Internal  Revenue,  *Hhat  he  has  read  the  fore- 
going information,  and  that  the  facts  therein  stated  are 
true  of  his  own  knowledge''.  (Tr.  p.  3)  The  e\4dence 
produced  at  the  trial  shows  that  hy  no  possibility  could 
Whitfield  have  had  any  personal  knowledge  respecting  the 
guilt  or  innocence  of  either  of  the  defendants  or  of  any 
other  fact  alleged  in  the  information.  Xo  pretense  is  made 
that  he  w^as  present  at  the  time  of  the  making  of  any  of 
the  alleged  threats.  His  alleged  knowledge  of  them  was 
the  veriest  hearsay.  The  witness  Haliman  relates  that  the 
threats  against  him  were  made  by  the  appellant  in  a  bar- 
room in  San  Francisco;  that  the  only  persons  within  ear- 
shot at  that  time  were  the  appellant,  the  witness  and  the 
witness'  motlior.  On  another  occasion,  the  only  persons 
present  were  the  appellant,  the  witness  Haliman,  and  the 
witness  Bonita  Yaggie.  (Tr.  ])p.  20-23)  It  is  of  no  avail 
that  the  affidavit  filed  in  supi)()rt  of  the  information  is 
couched  in  [)()sitive  terms  rather  than  on  'Mnfornuition 
and  belief".  The  re(iuircmcnts  of  the  Constitution  that 
no  warrant  sliall  issue  except  on  ])r()bable  cause,  supported 
by  oatli  or  aflinnation,  cannot  ])c  circimivciitcd  ])y  duplicity. 

The  instant  case  falls  S(|uarely  within  tlic  rule  of  United 
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States  V.  Collins,  suj^ra,  and  Johnston  v.  United  States,  87 

Fed.  187. 

In  the  latter  case,  tlie  Circuit  Court  of  Appeals  of  the 

5tli  Circuit,  says  in  part: 

^*Tlie  record  shows  tliat  tlio  plaintiff  in  error  first 
demurred  to  the  indictment  on  the  ground  that  the 
information  was  not  based  upon  an  affidavit  showing 
facts  within  the  personal  knowledge  of  the  affiant. 

**This  demurrer  being  overruled,  Johnston  filed  a 
plea  in  abatement,  the  grounds  of  which  do  not  appear 
in  the  record.  Following  the  plea  in  abatement,  John- 
ston appears  to  have  demurred  generally  to  the  in- 
formation. The  Bill  of  Exceptions  found  in  the  record 
purports  to  give  all  the  testimony  adduced  on  the 
trial  of  the  case.  The  affidavit  on  which  the  informa- 
tion w^as  based  was  wholly  insufficient  to  warrant  the 
arrest  and  trial  of  the  plaintiff  in  error  and  is  alto- 
gether too  general  in  terms  as  to  the  offense  against 
the  United  States  said  to  have  been  committed;  and 
it  shows  no  knowledge,  information,  or  even  belief  on 
the  part  of  the  affiant  as  to  the  guilt  of  the  party 
charged,  beyond  the  bare  statement  that  *  there  is 
probable  cause  to  believe  that  the  said  offense  has 
been  committed  by  P.  T.  Johnston'.  However  false 
the  affidavit  may  be,  it  would  be  next  to  impossible  to 
assign  and  prove  perjury  upon  it." 

Holding  tliat  the  demurrer  should  have  been  sustained, 
reversing  the  conviction,  and  remanding  the  cause  with 
directions  to  tlie  lower  court  to  quasli  tlie  information,  the 
Circuit  Court  of  Appeals  cites  two  earlier  cases: 

United  States  v.  Tureaud,  20  Fed.  G21 ; 

United  States  v.  Polite,  35  Fed.  59. 
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In  tlie  last  of  these  cases,  it  was  held  that  *' informations 
must  he  hased   oii   alTidavits   wliich   show   ])rohahle  cause 
arising   from   facts  tcitliin   the  Iniowledge   of  the  parties 
making  them,  and  that  mere  helief  is  not  sufficient. 

THE  COURT  ERRED  IN  ADMITTING  IN  EVIDENCE  OVER  THE 
OBJECTION  OF  SAID  DEFENDANT  THE  TESTIMONY  OF 
THE  WITNESS  DALE  HALIMAN  CONCERNING  A  CONVER- 
SATION, TAKING  PLACE  ON  APRIL  4,  1945,  IN  THE 
STREETS  OF  PARIS  CAFE  IN  THE  CITY  AND  COUNTY  OF 
SAN    FRANCISCO    (Assig-nment    No.    II). 

THE  COURT  ERRED  IN  ADMITTING  IN  EVIDENCE  TESTI- 
MONY AS  TO  CONVERSATIONS  TAKING  PLACE  IN  RENO, 
NEVADA.  ON  OR  ABOUT  THE  27TH  DAY  OF  MARCH,  1945 
(Assig-nment  No.   III). 

THE  COURT  ERRED  IN  REFUSING  TO  STRIKE  FROM  THE 
RECORD  ALL  OF  THE  TESTIMONY  OF  THE  WITNESS  MRS. 
BONITA  YAGGIE    (Assignment   No.   IV). 

THE  COURT  ERRED  IN  OVERRULING  THE  OBJECTION  OF  THE 
DEFENDANT  TO  TESTIMONY  OF  THE  WITNESS  MRS. 
MARIE  V.  COLE  AS  TO  TESTIMONY  CONCERNING 
THREATS  MADE  TO  SAID  WITNESS   (Assignment  No.   V). 

These  assignments  are  considered  together,  because  a 
like  error  w^as  committed  in  each  instance,  to-wit:  The 
admission  in  evidence  of  an  alleged  offense  other  than  the 
one  charged  in  the  information.  The  law,  with  certain 
exceptions,  of  which  this  case  is  not  one,  prohibits  the 
introduction  in  evidence  in  a  criminal  trial  of  other  offenses 
than  that  alleged  in  the  indictment  or  information.  The 
rule  and  the  exceptions  thereto  are  exhaustively  discussed 
in  the  classic  case  of 

People  V,  Molineux,  168  N.Y.  264;  61  N.E.  286. 

Very  iimch  \u  ])oint  is  tlie  hi-illiaiit  o])inion  of  Justice 
Henshaw,  in  People  r.  Gla.^s,  ir)8  Cal.  (ioO,  111!   I'ac.  281. 
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In  that  case,  the  defendant,  a  public  utility  official,  was 
convicted  of  offering  a  bribe  to  a  member  of  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco 
to  refuse  to  grant  a  franchise  to  a  rival  company.  Upon 
the  trial,  a  mass  of  evidence  was  introduced  tending  to 
show  efforts  made  by  the  said  company  to  prevent  the 
same  rival  from  ac(iuiring  a  franchise  in  the  City  of  Oak- 
land. Reversing  the  .conviction  for  the  commission  of 
this  error,  it  is  stated  in  the  opinion: 

**It  should  seem  unnecessary  to  state — but  apparently 
it  is  not — that  a  multitude  of  acts,  facts,  and  happen- 
ings upon  which  men  base  their  opinions  and  judg- 
ments of  their  fello\\anen  do  not  come  within  the 
definition  and  scope  of  evidence  as  known  to  our  law. 
If  a  man  is  informed,  and  believes  his  informant,  that 
another  man  is  dissolute,  is  a  gambler,  is  an  associate 
of  known  thieves,  is  a  petty  larcenist,  and  makes  his 
home  in  a  house  of  prostitution,  he  will  justly  look 
upon  such  a  person  with  suspicion,  will  properly  gov- 
ern his  dealings  and  relations  with  that  person  by  this 
information,  and  would  most  naturally  say,  if  he 
learned  that  the  man  had  been  arrested  for  burglary, 
that  ^it  was  to  be  expected'.  Yet,  upon  the  trial  of 
that  man  for  burglary,  no  word  of  these  matters  would 
be  admissible  against  him.  Not  because  they  would 
not  have  a  tendency  to  show  that  a  man  of  such  char- 
acter would  be  much  more  likely  to  commit  the  given 
offense  than  would  a  man  of  jiroven  upright  and  lion- 
orable  life,  but  because  the  law,  for  reasons  good  and 
sufficient  unto  itself,  has  declared  that  a  man  shall 
be  put  upon  trial  for  but  one  offense,  and  that  he 
shall  not  be  embarrassed  by  being  called  upon  to 
defend  or  exculpate  himself,  or  to  explain  any  dam- 
aging act  or  fact  which  is  not  embraced  within  tlie 


charge  he  is  called  upon  to  meet.  The  law  will  not 
even  permit  a  delendant's  reputation  to  be  assailed 
unless  he  sliall  himself  have  made  that  reputation  an 
issue  in  the  case.  This,  perhaps  undue,  tenderness 
goes  to  the  extent  that  his  guilt  of  petty  offenses  may 
not  even  be  shown,  and  in  liis  impeachment  it  may  be 
established  against  him  only  that  he  has  been  pre- 
viously convicted  of  a  felony.  It  would,  no  doubt, 
have  made  most  potently  against  this  defendant  in  the 
minds  of  the  jurors,  if,  for  example,  it  could  liave  been 
show^n  that  in  this  separate  and  distinct  Oakland 
transaction  he  had  bribed  the  councilmen  there.  But 
no  one  has  been  bold  enough  to  assert  that  such  evi- 
dence would  be  admissible,  and  the  decisions  of  every 
court,  including  our  own,  are  against  its  admissibility. 
Not  only  is  the  prosecution  thus  forbidden  to  prove 
another  crime,  but  the  law  does  not  sanction  the  intro- 
duction of  evidence  falling  short  of  crime  and  designed 
merely  to  degrade  and  prejudice  the  defendant  in  the 
minds  of  the  jury.'' 

Other  often-quoted  decisions  stating  that  the  general 
rule  is  against  receiving  evidence  of  another  offense  are,^ 
among  many: 

Coleman  v.  People,  55  N.Y.  81 ; 

People  V.  Sharp,  107  N.Y.  427;  14  N.Pl  319; 

People  V.  Shea,  147  N.Y.  78;  41  N.E.  505; 

Commonivealth  v.  Jackson,  132  Mass.  16; 

Shaffner  v.  Commoniceallh ,  72  Pa.  GO; 

People  V.  Lane,  100  Cal.  .">7i); 

People  V.  Cook,  148  Cal.  XU; 

Bojfd  V.  U.S.,  142  U.S.  450;  12  S.Ct.  292;  35  L.Ed. 
1077; 

Fish  V.  U.S.,  215  Fed.  544. 
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CONCLUSION 
For  the  errors  above  assigned,  it  is  submitted  that  the 
judgment  should  be  reversed  and  the  cause  remanded  to 
the  District  Court  with  directions  to  quash  the  information 
and  to  discliarge  the  appellant  without  day. 
Dated:  San  Francisco,  California,  February  20,  1946. 
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No.  11,117 

IN   THE 


United  States  Circuit  Court  of  Appeal: 

For  the  Ninth  Circuit 


Clifford  J.  Jldd^ 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


The  appellant,  Clifford  J.  Jiuld,  and  one  Prank 
Edwin  Sheley,  were  tried  before  a  jury  upon  an  in- 
formation chargine:  a  violation  of  Section  241  of  Title 
18  U.S.C.A.,  Criminal  Code,  Section  135,  ^^Attempting 
to  influence  witness,  juror,  or  officer".  Frank  Edwin 
Sheley  was  found  *'not  guilty'\  The  appellant  was 
found  guilty  and  was  sentenced  to  imy)ris()nment  for 
a  period  of  six  months  and  to  pay  a  fine  in  the  sum  of 
$500.00. 

This  is  an  appeal  fiom  the  judgment  and  oi'dei-  so 
made  by  the  United  States  District  Court  for  tlie 
Southern  Division  of  the  Nortlieiii  District  of  Cali- 
fornia, f 


JURISDICTIONAL  STATEMENT. 
Jurisdiction   is  confVnvci  upon   the  trial    Court  by 
Title  28  U.S.C.A.,  Section  41(2),  and  upon  this  Court 
by  Title  28  U.S.C.A.,  Section  225. 


APPELLANT  S  ASSIGNMENT  OF  ERRORS. 
I. 

That  the  Court  erred  in  admittin.i]:  in  evidence  over 
the  defendant's  objection  the  certified  copy  of  indict- 
ment and  the  record  of  the  cause  in  action  No.  11,171, 
United  States  of  America,  plaintiff  v.  Clifford  J. 
Jiidd,  et  a!.,  ])endinii:  in  tlu^  United  States  District 
Court  for  the  District  of  Nevada. 

II. 

That  the  Court  erred  in  admitting:  in  evidence  over 
the  objection  of  said  defendant  the  testhnonv  of  the 
witness  Dale  Haliman  eoncerninu,-  a  conversation,  tak- 
ing place  on  April  4,  1945,  in  the  Streets  of  Paris 
Cafe  in  the  City  and  County  of  San  Francisco. 

III. 

That  the  Court  erred  in  adniittiim  in  evidence 
testimony  as  to  conversations  takinu'  folace  in  Reno, 
Nevachi,  on  or  about  the  27th  day  of  ^laich.  lf)45. 

IV. 

That  th(^  Court  ('vvi.'i\  in  rel'nsinu  to  strike^  fi'oni  the 
record  all  of  the  testini(»ny  of  the  witness  Mrs.  Donita 
Yaggie. 


V. 

That  the  Court  erred  in  overruling  the  objection  of 
the  defendant  to  testimony  of  the  witness  Mrs.  Marie 
V.  Cole  as  to  testimony  eoneerning  threats  made  to 
said  witness. 


STATEMENT  OF  FACTS. 
The  facts  are  substantially  those  set  forth  in  Open- 
ing T3rief  for  Appellant,  pp.  8-33,  inclusive.  To 
amplify  that  record,  we  set  forth  here  the  indictment 
charging  the  appellant  and  one  William  Nelson 
Beatty,  Jr.,  with  a  violation  of  Section  88  of  Title  18 
U.S.C.xi.,  which  indictment  is  mentioned  in  the  in- 
formation in  the  case  now  on  appeal  before  this 
Court  (Tr.  p.  15)  : 

^^In  the  District  Court  of  the  United  States  of 
America,  in  and  foi  the  District  of  Nevada.'' 

UNITED  STATP]S  OF  AMERICA, 

Plaintiff, 
vs. 

WILLIAiM  NELSON  I^EATTY,  JR.,  and 
CLIFFORD  J.  JI^DD, 

INDIC^TMENT  FOR  VIOLATION 

Sec.  88,  T.  18,  U.S.C. 

United  States  of  America, 
District  of  Nevada — ss, 

^^Of  the  Fehruai'v,  1945,  1\M'in  of  tlic  District 
Court  of  the  Uuit(Ml  Stat(\s  of  AiiKMic-i,  in  and  I'ov 
the  District  of  Nevada: 


^^The  o'Taiid  Jurors  of  tlie  United  States  of 
America,  duly  clioseii,  selected  and  sworn,  within 
and  for  tlie  District  of  Nevada,  in  tlie  name  and 
by  the  authority  of  tlie  United  States  of  America, 
upon  their  oaths  do  find  and  pi'escnt: 

^^That  William  Nelson  P>eatty,  d  i.,  and  Clifford 
J.  Judd,  (Ud'endants  named  above,  whose  other  or 
true  names  are  to  these  (hand  Jui'ois  unknown, 
on  or  about  ]\rarch  15,  IfUf),  and  (hiring*  all  the 
times  hereinafter  mentioncnl,  at  Reno,  Washoe 
County,  State  and  District  of  Nevada,  and  within 
the  jurisdiction  oP  this  Court,  did  unlawfully, 
wilfully,  knowini^'ly  and  feloniously,  combine,  con- 
spire, conlVnlerate  and  a.gree  together  and  with 
each  other,  to  commit  offenses  a.gainst  the  United 
States  by  means  and  in  the  manner  followine^, 
that  is  to  say: 

'^That  at  all  times  hcT-ein  mentioned,  defendant 
Clifford  J.  Judd,  should  keep  and  maintain  at 
the  Dei)ot  Bar  on  Commercial  Row  in  Reno, 
Nevada,  a  quantity  and  supply  of  intoxicatrug 
liquors,  to-wit:  whiskey;  that  said  Clifford  J. 
Judd  should,  from  time  to  time,  sell,  or  consi.i^n, 
and  deliver  (luantities  of  such  intoxicating'  liquor 
to  defendant,  William  Nelson  Deatty,  Jr.,  for 
transportation  fi'om  Reno,  Nevada,  to  Salt  Lake 
City,  Utah,  with  the  intention  in  each  of  said 
defendants,  then  and  th(M'(%  that  said  liquor  should 
be  sold  and  used  in  the  State  of  Utah  in  viola- 
tion of  the  laws  of  the  State*  of  Utah ;  that  defen- 
dant, William  Nelson  Deatty,  Jr.,  sliould  receive 
delivery  of  said  liquoT*  fiom  Clifford  J.  Judd, 
and  should  ti*ansport  it  f'l-om  Reno,  Nevada,  to 
Salt  Lake  City,  Ctali,  To]-  sale  and  use  in  the 
State  of  Utah,  in   violation   of  the   laws  of  said 


State;  that  the  liquor  so  sold  or  consigned  and 
delivered  by  Clifford  J.  Judd  to  William  Nelson 
Beatty,  Jr.,  and  received  by  the  latter,  should  be 
sold  and  dis])osed  of  by  William  Nelscm  lieatty, 
Jr.,  to  a  person  or  jXMsons  to  these  Grand  Jurors 
unknown,  at  i)rices  in  excess  of  the  ceilinc;  prices 
fixed  and  established  for  such  liquor  under  and 
pursuant  to  Emergency  Price  Control  Act  of 
1942,  as  amended,  and  the  Rules  and  Regulations 
promulgated  pursuant  thereto. 

^^And  the  Grand  Jurors  aforesaid,  do  further 
present  and  charge  that  said  defendants  having 
formed  the  consj^iracy,  confederation  and  agree- 
ment to  execute  and  do  the  unlawful  acts  and 
things  hereinabove  set  forth,  and  in  pursuance  of 
such  unlawful  and  felonious  conspiracy,  confed- 
eration and  agreement,  and  to  effect  the  objects 
and  purx)oses  thereof,  said  defendants  did  com- 
mit and  perform,  among  others,  the  following 
overt  acts: 

''  (1)  On  or  about  March  15,  1945,  said  defen- 
dants, Clifford  J.  Judd  and  William  Nelson 
Beatty,  Jr.,  conferred  together  regarding  the 
objects  and  j^urposes  and  execution  of  such  con- 
spiracy, at  the  Depot  Bar  in  Reno,  Nevada. 

^^(2)  On  or  about  March  16,  1945,  defendant, 
William  Nelson  Beatty,  Jr.,  purchased  from  the 
Matthews  Motor  Com])any,  in  Reno,  Nevada,  a 
1940  Oldsmobile  Sedan,  for  use  in  the  trans])orta- 
tion  of  the  liquor. 

^'(3)  On  or  about  March  18,  1945,  Clifford  J. 
Judd  and  William  Nelson  Beatty,  Ji.,  removed 
fourteen  (14)  cases  of  pints  and  foui'  (4)  cases 
of   fifths,    of    Old    Tok('n    l^lended    Whiski^v,    Sfi 


proof,  from  the  basement  of  the  Depot  Bar  in 
Reno,  Nevada,  and  loaded  said  whiskey  into  the 
said  Oldsmohile   Sedan   automobile. 

^^(4)  On  or  about  Mareh  18,  1945,  William 
Nelson  Beatty,  Jr.,  drove  said  Oldsniobile  Sedan 
automobile,  containing  said  ei.e:liteen  (18)  eases 
of  Old  Token  Wliiskey,  from  Reno,  Nevada,  to 
Elko,  Nevada,  enroute  to  Salt  Lake  City,  Utah. 

^^(5)  On  or  about  INlareli  19,  1945,  at  Reno, 
Nevada,  defendant,  William  Nelson  Beatty,  Jr., 
sent  a  telegraphic  message  by  Western  Union  to 
defendant,  Clifford  J.  Judd,  as  follows:  'Blown 
head  gasket  at  Stockmen's  Hotel  leave  tomorrow 
p.m.' 

''Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  agahist  the  peace 
and  dignity  of  the  United  States  of  America. 
/s/    MILES  N.  PIKE 

Ignited  States  Attorney 
"A  True  Bill: 

/s/    HARRY  GRAY, 
Foreman." 

The   case   in  which   this  indictment   was   returned 
shall  herein  be  called  the  '* Nevada  case''. 


ARGUMENT. 


THE  INFORMATION  STATES  SUFFICIENT  FACTS  TO  CHARGE 
APPELLANT  WITH  A  CRIME  AGAINST  THE  UNITED 
STATES:  NO  ALLEGATION  THAT  THE  CASE  REFERRED 
TO  THEREIN  (THE  NEVADA  CASE)  WAS  WITHIN  THE 
JURISDICTION  OF  THE  UNITED  STATES  DISTRICT  COURT 
OF  NEVADA  WAS  REQUIRED. 

In  his  Opening  Brief  (p.  36)  appellant  argues: 

*^ There  is  no  allegation  in  the  information  to 
show  that  the  United  States  District  Court  for 
the  District  of  Nevada  had  jurisdiction  of  the  case 
of  United  States  v.  Judd  and  Beatty  mentioned 
in  the  information.  If  the  Court  lacked  jurisdic- 
tion, no  crime  could  be  committed  under  this 
statute." 

However,  no  assertion  that  the  Nevada  Court  had 
jurisdiction  over  the  Nevada  case  was  required.  Tliis 
very  point  was  raised  and  disposed  of  in  a  case  aris- 
ing under  the  same  statute,  Section  241,  18  U.S.C.A., 
Criminal  Code  Section  135,  Nye  v.  United  States  (C. 
C.A.  4),  137  F.  (2d)  73,  cert.  den.  64  S.  Ct.  62,  320 
U.S.  755.  There  the  Court  stated  at  page  7() : 

''The  points  that  the  indictment  is  insufficient 
in  not  charging  that  the  court  had  jurisdiction  of 
the  case  in  which  the  attempt  was  made  to 
obstruct  justice,  and  in  not  charging  that  th(* 
letters  and  affidavits  used  were  false  to  the  knowl- 
edge of  defendant,  are  so  manifestly  lacking  in 
merit  as  not  to  warrant  discussion.  This  was  a 
prosecution  for  obstructing  justice,  not  a  juris- 
dictional inquiry  nor  a  prosecution  foi*  false 
pretense.  That  there  was  no  need  to  allege  sj)e- 
cifically  the  jurisdiction  of  the  court  over  the  pro- 
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eeedings  in  wliicli  it  was  sought  to  obstruct  jus- 
tice, see  Davey  v.  riiited  States,  7  Vu\,  208  F. 
237/' 

In  tlie  case  of  Dai'cj/  r.  r)iii((l  Siahs,  208  F.  237, 
the  Court  at  ])age  240  considers  the  niattei*  of  alleging 
the  jurisdiction  of  the  case  intei'tVi'cd  with  in  the  fol- 
lowing language: 

^'That  point  is  made  that  the  indictments  are 
insufficient  in  not  showing-  that  the  coui't  had 
jurisdiction  over  the  cause  in  which  .\rcMillen  was 
to  be  a  witness,  and  that  McMillen  was  not  legally 
designated  as  a  witness.  In  counts  5  and  ()  it  is 
stated  that  McJNIillen  was  a  witness  *in  a  case 
then  and  there  pending  in  the  District  Court  of 
the  United  States  for  the  District  of  Indiana, 
which  said  cause  was  then  and  thei'e  entitled 
'^11ie  United  States  v.  Ricliard  E.  Walker,  No. 
7,085,  at  the  May  term  of  said  court,"  '  and  that 
he  ^was  then  and  thei'e  a  material  and  important 
witness  for  the  United  States  in  tlu^  case  afore- 
said.'   This  we  deem  sufficient.'' 

The  reason  for  this  rule  is  well  stated  in  the  Xye 
case,  supra,  at  |)age  77: 

'^Whether  the  suit  was  or  was  not  one  of  whicli 
the  Court  had  jurisdiction,  tliere  was  certainly 
power  in  the  court  to  (h^erminc*  tlu^  question  of 
jurisdiction  *  *  *.  1'hc  interests  of  justice  re- 
quire that  questions  of  jurisdiction  as  w(»ll  as 
other  questions  be  deteiniined  in  an  oinlcrly  way; 
and  one  who  co]'ru|)tly  o))structs  or  impedes  the 
processes  of  justice  may  not  esca])e  the  conse- 
quences of  his  conduct  by  showing  that  the  court 
should  have  declined  jui'isdictiim  of  the  action 
with  which  he  coi'ruptly  interfered." 
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II. 

THE   INrORMATION   IS   SUFFICIENT   TO    SUPPORT   A   CONVIC- 
TION:   AN  INFORMATION  NEED  NOT  BE  VERIFIED. 

The  appellant  in  his  Ojienin^-  Jirief  (p.  40)  ad- 
vances the  following  ai'i^urnent  regarding:  the  suffi- 
ciency of  the  information : 

^^For  still  another  i-eason  aj)parent  uf)on  the 
face  of  the  record,  the  information  in  the  instant 
case  is  void.  It  is  verified  by  the  oath  of  one  W. 
G.  Whitfield,  who  states  that  he  is  an  investigator 
of  the  Alcohol  Tax  Unit  of  the  Bureau  of  In- 
ternal Revenue,  ^that  he  has  read  the  foregoing 
information,  and  that  the  facts  therein  stated  are 
true  of  his  own  knowledge'.  (Tr.  p.  ;].)  The  evi- 
dence produced  at  the  trial  shows  that  by  no 
possibility  could  Whitfield  have  had  any  personal 
know^ledge  respecting  the  guilt  or  innocence  of 
either  of  the  defendants  or  of  any  other  fact 
alleged  in  the  information.  No  pretense  is  made 
that  he  w^as  present  at  the  time  of  the  making 
of  any  of  the  alleged  threats." 

The  rule  is  well  settled  that  to  be  valid  an  informa- 
tion need  not  be  verified.  The  question  of  Whitfield's 
knowledge  of  the  facts  at  the  time  of  his  verification  is 
thus  remote  beyond  all  calculation. 

Husar  r.  United  States  (CCA.  9),  2(;  F.  (2d) 

847;  cert.  den.  49  S.  Ct.  27,  278  U.S.  625; 
Merrill  v,  Tfnited  States  (CCA.  9),  6  F.  (2d) 

120; 
Jordan  r.  United  States  (CCA.  9),  299  F.  298. 

The  record  is  void  <>('  an\'  showing  thai  a  warrniit 
was  issued  on  the  basis  of  the  infoi*niatioii.  Bro/n/  r. 
United  States,  257  F.  203,  cert.  den.  40  S.  Ct.  119,  2.51 
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U.S.  554.  Nor  was  any  objection  made  at  any  stage 
of  tlie  proceedin2:s  prior  to  this  to  the  validity  of  the 
verification.  Jordan  v.  United  States  ((\C.A.  !i),  299 
F.  298. 

The  verification  i)y  its  wording"  contains  no  hint 
that  it  is  limited  to  "infoi*mation  and  belief".  In 
view  of  the  decisive  doctrine  of  the  cases  herein  cited, 
the  appellee  considers  it  suy)erfluous  to  aru:ue  further 
in  su])])ort  of  the  verification  in  the  matter  before 
the  Court. 


III. 

THE  CONVERSATIONS  OF  THE  APPELLANT  PRIOR  TO  THE 
ATTEMPT  TO  INTIMIDATE  WERE  ADMISSIBLE  TO  SHOW 
HIS  KNOWLEDGE  OF  THE  PENDENCY  OF  THE  NEVADA 
CASE  AND  HALIMAN'S  ROLE  AS  A  WETNESS. 

The  appellant  at  pa,i>e  42  of  his  Opening'  l^rief 
challenges  the  admissibility  of  conversations  engaged 
in  by  the  appellant: 

'^The  Court  ei-red  in  admitting  in  evidence  over 
the  objection  of  said  defeiidant  the  testimony  of 
the  witness  Dale  llaliinan  concei-ninu'  a  conversa- 
tion, taking  ])lace  on  Aj)i*il  4,  1945,  in  tlu*  Streets 
of  Paris  Cafe  in  the  City  and  (^)unty  of  San 
Francisco   (Assignmcnit  No.  II). 

^'The  Court  ei'red  in  admitting  in  evidence 
testimony  as  to  conversations  taking  place  in 
K(^no,  Nevada,  on  or  al)out  the  27th  day  of  March, 
1945  (Assigmnent  No.   ill). 

**The  Court  erred  in  i-efusing  to  strike*  from  the 
record  all  of  the  testimony  of  the  witness  Mrs. 
Bonita  Yaggie   (Assignment  No.  iV). 
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*^The  Court  erred  in  overruling  the  objection  of 
the  defendant  to  testimony  of  tlie  witness  Mrs. 
Marie  V.  Cole  as  to  testimony  concerning  threats 
made  to  said  witness  (Assignment  No.  V). 

**  These  assignments  are  considered  together,  be- 
cause a  like  error  was  committed  in  each  instance 
to-wit:  The  admission  in  evidence  of  an  alleged 
offense  other  than  the  one  charged  in  the  informa- 
tion.'^ 

The  general  rule  excluding  evidence  tending  to  show 
that  the  accused  committed  other  offenses  is  subject  to 
a  number  of  exceptions.  The  only  offense  referred  to 
in  the  record  of  this  case,  aside  from  the  one  stated  in 
the  information,  was  the  Nevada  case.  The  a))pellant's 
knowledge  of  the  pendency  of  that  case,  and  his 
knowledge  that  Haliman,  the  victim  of  his  assault, 
was  to  be  a  witness  in  that  case,  were  necessary  ele- 
ments of  proof.  Indeed,  proof  that  a  Nevada  case 
was  in  fact  pending  was  essential.  The  appellant 
seems  to  be  arguing  that  no  case  under  Section  241, 
Title  18  U.S.C.A.,  can  ever  be  prosecuted  where  the 
pending  proceeding  charges  the  intimidator  of  a 
crime.  For  it  would  always  be  true  that  a  conviction 
would  be  necessarily  predicated  upon  this  same 
'*  error". 

Authorities  that  ])i'oor  tending  to  sh(>w  anothcM" 
ci'ime  may  be  admitted  where  the  knowle(l2:(»  of  the 
accused  regarding  a  constituent  element  of  the  offense 
in  question  is  so  ])roved  are  numerous. 

Fall  V,  United  States,  49  P.  (2d)  5()f),  cert.  den. 

51  S.  Ct.  657,  28:UT.S.  867; 
Whitaker  r.  United  States,  72  F.  (2d)  789; 
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Austin  i\  United  States  (CCA.  9),  4  F.  (2d) 

774; 
Buhler  v.  United  States  (CCA.  9),  33  F.  (2d) 

32; 
Miller  v.  United  States  (CCA.  9),  47  F.  (2d) 

120; 
Gianotos  v.   United  States   (CCA.  9),  104  F. 

(2d)  929. 

Evidence  tending  to  establish  the  guilt  of  the 
accused,  in  this  case  his  knowledge  of  the  Nevada 
case  and  Ilalinian's  role  therein,  is  not  incompetent 
because  it  may  show  him  guilty  of  another  offense. 

MilJer  v.  United  States  (CCA.  9),  47  F.  (2d) 

120; 
Johnston    v.   United  States    (C(\A.   9),  22  F. 
(2d)  1,  cert.  den.  48  S.  Ct.  421,  276  U.S.  637. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  infoi'iiiation  is 
sufficient  to  sustain  the  conviction,  that  the  lower 
Court  committed  no  cmioi',  and  that  the  Judunient 
should  be  affirmed. 

Dated,  San  Francisco,  Califonua, 
March  27, 1946. 

Fran  k  J.  I  Ii.wkssv, 

liiitcd  Stale-  AltoiTU'V. 

Keynoli>  11.  COLVIX, 

Assistant  rnited  States  Attornoy, 

Attornej/s  for  Appellee. 
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No.  11,117 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


ClIFIORD  J.  JUDD, 

Appellant^ 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  REPLY  BRIEF 


In  the  opening  l)riof  of  a]^pollant,  tlirco  points  arc  relied 
upon  for  a  reversal  of  the  judgment: 

(1)  That  the  information  does  not  state  sufficient  facts 
to  cliarge  appellant  with  any  ci-ime  against  the  United 
States,  for  the  ix^ason  'nifer  aJld  that  it  do(^s  not  allege 
even  in  general  terms  that  the  United  States  District 
Court  for  the  District  of  Nevada  had  any  jurisdiction  of 
the  case  of  United  States  v.  Clifford  J.  Judd  and  William 
N.  Beatty,  a  witness,  in  which  case  it  is  charged  that  a])pel- 
lant  did  endeavor  to  influence,  intimidate  and  im])edc  l)y 
force  and  threats. 
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(2)  Tliaf  tlio  court  liad  no  juiisdictioii  to  try  a])i)('llant 
on  tlie  information  because  tlie  same  was  vorifiod  l>y  one 
wlio  admittedly  liad  no  pci-sonal  kimwledfije  of  the  facts 
therein  contained,  and  was  liased,  therefore,  on  tlio  veriest 
hearsay. 

(3)  That  the  district  coni't  connnittiHl  eri-oi-  in  a(hnilting 
incompetent  evidence  to  wliich  ap])elhint  (hily  excepted. 

The  brief  of  the  government  has  just  ])cen  served  upon 
ns  tliis  28th  day  of  Mai'eli,  19-l-().  The  cause  is  set  for 
argument  on  tlie  nioi'niiii?  of  Apiil  2.  and  all  briefs  should 
be  on  file  by  that  time.  The  time  usually  allowe(l  by  the 
rules  for  the  filing  of  a  reply  brief  has  been  cut  in  two, 
and  it  is  necessary,  therefore,  that  this  answer  to  the  l)rief 
of  appellee  be  written  at  a  sitting,  if  it  is  to  be  ])rinted. 
served  and  filed  by  the  time  set  for  the  argument.  We  shall 
do  our  utmost  to  thoroughly  answer  the  contentions  of  the 
appellee  in  the  scant  time  that  we  have  for  that  pui-pose. 


I. 

THE   INFORMATION   IS   INVALID   AND    THE    CONVICTION    OF 
APPELLANT  THEREON  IS  VOID  FOR  LACK  OF  THE  NECES- 
SARY JURISDICTIONAL  AVERMENTS 
We  doubt  if  any  lawyei-  would  have  the  tenu'rity  to  con- 
tend that  appellant  could   have  been   legally   convicted  of 
endeavoring  to  intimidate  a  witness  without  jiroof  that  an 
action  was  pending  over  which   the  court,   where   the   at- 
tendance of  the  witness  was  retjuireil,  had  jurisdiction,  and 
the   I'nited    States    Attoi'uey    recognized    tlu^    necessity    of 
such   pi'ool'  by  offering  in  evidence  a  certified  co])y  of  the 
indictment  in  the  case  of  I'nitiMl  States  v.  dudd  and  l>eatty 


at  the  very  outset  of  the  trial,  it  is  contended,  however,  in 
tlie  brief  for  ai)])ellee,  tliat  it  was  not  necessary  to  plead  in 
tlie  Infonnjition  tlie  facts  on  wliicli  the  jurisdiction  of  the 
court  for  tlie  District  of  Nevada  was  based,  or  even  to  aver 
generally  that  the  case  was  one  within  the  jurisdiction  of 
tliat  court.  Two  cases  are  cited  by  learned  counsel  for  the 
government  as  upholding  the  sufficiency  of  such  a  pleading. 
In  Davey  v.  United  States,  208  Fed.  237,  the  question  is  not 
discussed  at  all,  the  court  merely  using  the  language 
quoted  by  counsel, — language  which  is  but  the  ipse  dixit 
of  the  court,  without  any  reasoning  or  citation  of  authori- 
ties. The  case  of  Nije  v.  United  States,  137  Fed.(2d)  73, 
was  based  on  facts  dissimilar  to  those  in  the  case  at  bar, 
as  appears  from  the  following  statement  contained  in  the 
opinion  of  the  court: 

"This  is  an  appeal  from  a  conviction  and  sentence 
under  a  count  of  an  indictment  charging  wilful  and 
corrupt  obstruction  of  justice  in  violation  of  18  U.S. 
C.A.  section  135.  A])pellant  is  one  R.  H.  Nye,  wdio 
^vas  charged  w^ith  contempt  of  court  because  of  the 
same  obstruction  of  justice  in  a  case  w^hich  was 
before  this  court  in  Ni/e  v.  United  States,  113  Fed. 
(2d)  1006,  and  before  the  Supreme  Court  in  Ni/e  v. 
United  States,  313  U.S.  33,  61  S.Ct.  810,  85  L.Ed.  872. 
The  Supreme  Court  held  that  the  conduct  of  Nye  and 
one  Mayers,  who  was  charged  with  him,  could  not  be 
punished  as  a  contempt  of  court  under  28  U.S.C.A. 
section  385,  but  that  if  the  facts  found  in  that  case 
were  taken  to  be  true,  it  w^as  Miighly  reprehensible' 
and  *of  a  kind  which  corrupts  the  judicial  process  and 
impedes  the  administration  of  justice.'  Following  this, 
Nye  and  Alayers  were  indicted  under  a  bill  of  indict- 
ment  containini?   two   counis,    the   first    cliar.^ing   con- 
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spiracy  to  obstruct  justice  mid   tlie  second   charging 
the  obstruction  of  justice/' 

It  will  thus  be  obscrv(Ml  that  the  indictment  in  the  Xye 
case  was  ])ase(l  upon  niattoi-s  an<l  tliinus  that  had  (iccui-i-<m1 
in  tlie  same  court  in  a  proceeclini:-  there  jx^ndinu:  and 
which  lia<l  been  before  the  Supreme  Court,  whos^*  opinion 
was  a  matter  of  judicial  knowledge.  More,  the  district 
court  could  likewise  take  judicial  notice  that  it  had 
alleged  obstruction  of  justice  occuri-ed.  l)Ut  it  is  settled 
beyond  all  cavil  that  courts  do  not  take  judicial  notice  of 
proceedings  in  other  courts.  A  federal  district  court 
will  take  judicial  notice  of  the  affirmance  of  its  own 
judgment  by  the  Sui)reme  Court  of  the  Tnited  States 
{In  re  Durraiif,  84  Fed.  o]4)  as  a  matter  of  general 
notoriety,  but  otherwise  federal  courts  do  not  take  judicial 
notice  of  the  records  of  other  federal  courts. 

In  re  Manderson,  51  Fed.  501 ; 

Fitzgerald  r.  Evaus,  49  Fed.  ■\'2G. 

Moreover,  both  of  the  decisions  cited  by  counsel  for  the 
government  are  from  otluM-  circuits,  and  are  cleaily  not 
binding  on  this  court.  As  is  well  said  in  Mast  r.  iStoter 
Mfg.  Co,,  177  I^S.  485,  20  S.(H.  7()S,  44   L.Fd.  85(): 

"Comity  is  not  a  rule  of  law,  but  of  practice,  con- 
venience and  expediency.  It  i>  something  more  than 
mere  courtesy,  which  implies  only  deference  to  the 
opinion  of  others,  since  it  lias  a  substantial  \alue 
in  securing  uniformity  of  decision,  and  discouraging 
re])eated  litigation  of  the  sam(^  qu(\^tion.  But  its 
obligation  is  not  imperative.  If  it  were,  the  indis- 
creet action  of  one  court  might  become  a  precedent 
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increasing  in  weight  with  each  successive  adjudica- 
tion, until  the  whole  country  was  tied  down  to  an 
unsound  principle.  Comity  persuades,  but  it  does  not 
command.  It  declares  not  how  a  case  shall  be  decided, 
but  how  it  may  with  propriety  l)e  decided.  It  recog- 
nizes the  fact  that  the  prim-iry  duty  of  every  court 
is  to  dispose  of  cases  according  to  the  law  and  the 
facts;  in  a  word,  to  decide  them  right.  In  doing  so, 
the  judge  is  bound  to  determine  them  according  to  his 
own  convictions.  If  he  be  clear  in  those  convictions, 
he  should  follow  them.  It  is  only  in  cases  where,  in 
his  own  mind,  there  may  be  a  doubt  as  to  the  sound- 
ness of  his  views  that  comity  comes  in  play  and  sug- 
gests a  uniformity  of  ruling  to  avoid  confusion, 
until  a  higher  court  has  settled  the  law.  It  demands 
of  no  one  that  he  shall  abdicate  his  individual  judg- 
ment, l)ut  only  that  deference  shall  be  paid  to  the 
judgments  of  other  coordinate  tril)unaLs.'' 

See  to  the  same  effect  NonclcJt  Union  Fire  Ins.  Co.  v. 
Stanton,  191  Fed.  813. 

This  court,  we  sul)mit,  sliould  not  follow  statements  in 
tlie  opinions  of  other  circuit  courts  of  appeals  which  ad- 
vance no  reason  in  eitlier  principle  or  authority  for  their 
conclusions,  and  which  are  in  irreconcilable  conflict  with 
the  overwhelming,  and,  indeed,  well  nigh  unanimous, 
authority  of  the  federal  decisions  to  the  effect  that  the  fed- 
eral courts  are  of  limited  jurisdiction,  that  the  presumption 
is  always  against  their  jurisdiction,  and  that  the  facts 
necessary  to  estai)lish  that  jui-isdiction  must  be  i'ully  and 
distinctly  alleged  in  all  ^proceedings  in  whicli  it  is  involved. 

This  brings  us  to  the  statement  and  discussion  of  those 
well   scuttled  principles. 
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(a)    EVERY    PRESUMPTION    IS    AGAINST    THE    JURISDICTION 
OF  A  FEDERAL  COURT. 

In  the  absence  of  any  averment  of  facts  suiTicienl  to 
show  that  the  federal  district  court  in  Xevachi  liad  juris- 
diction of  the  cause  alleijfed  to  have  l)cen  pending-  1)efore 
it,  the  presumption  is  that  it  did  not  have  jurisdiction. 

**The  h)wer  federal  courts  are  all  courts  of  limited 
jurisdiction,  that  is,  with  only  the  jurisdiction  whicli 
Congress  has  prescribed." 

Chicot  Drainafjc  District  i\  Baxter  State  BauJc,  308 
U.S.  371,  GO  8.Ct.  317. 

**Lack  of  jurisdiction  of  a  federal  court  touching 
the  subject  matter  of  the  litigation  cannot  he  waived 
by  the  parties." 

United  States  v.  Grifjiu,  303  U.S.  1220,  82  L.Ed.  7(14. 

In  El  parte  Sniitli,  4  Otto  4:):).  24  L.Hd.  Km,  diicf  Jus- 
tice AVaite  says: 

^'Tlie  facts  n])on  which  the  jurisdiction  of  the 
courts  of  the  United  States  rests  nnist,  in  some  form, 
appear  in  the  record  in  all  suits  prosecuted  before 
them.  To  this  rule  there  are  no  exceptions.  *  *  * 
There  are  no  presuniptioiis  in  favor  of  the  jurisdiction 
of  the  courts  of  tlic  United  States.' ' 

T\w  rule,  which  is  absolute,  and  wliidi  is  pronounced 
by  the  decisions  without  dissent,  is  that  tlu^  ])resum])tion 
is  against  the  jurisdiction  of  a  federal  courl  iu  any 
particular  case,  tliroughout  the  v'ase,  and  at  every  stage 
thereof,  unless  and  uutil  the  contrary  affirmatively  appears. 
Norton    ?•.    Larnefi,  'li\i\    T.S.   .Ill,  45    S.CM.    147),   (i!) 

L.K.I.  4i:;; 
Younij  r.  Main,  72  Fed. (2(1)   CAO; 
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Davidson  v.  Bafferti),  34  F(Ml.(2d)   700; 
TTV//Y/  V.  Morrow,  15  Fed.(2(l)  6G0; 
New  York  Life  Ins.  Co.  v.  Kaufman,  78  Fed.(2cl) 

398; 
Town  of  Lantana  v.  Hopper,  102  Fea.(2d)  108; 
Bors  V.  Preston,  111  U.S.  252,  4  S.Ct.  407,  28  L.Ed. 

419; 
United  States  v.  Green,  107  Fed. (2d)  19; 
Hurleij  V.  Wells-Newton,  49  Fed. (2d)  914; 
HigJiwaij  Construction  Co.  v.  McClelland,  14  Fed. 

(2d)  406; 
Danls  V.  Gordon,  272  Fed.  821; 
Thomas  v.  Ohio  State  University,  195  U.S.  207,  25 

S.Ct.  24,  49  L.Ed.  160; 
King  Iron  Bridge  Co.  v.  Otoe  County,  120  U.S.  225, 

7  S.Ct.  552,  30  L.Ed.  623; 
Continental  Ins.  Co.  v.  Rhoads,  119  U.S.  237,  7  S.Ct. 

193,  30  L.Ed.  380. 

A  long  line  of  eases  in  tlie  Federal  Snpplement  adheres 
to  this  rule,  hut  we  helieve  that  nothing  can  he  added  by 
citing  the  decisions  of  itisi  prius  courts. 

(b)    IN    ALL    CASES    THE    JURISDICTIONAL    FACTS    MUST    BE 
DISTINCTLY   ALLEGED. 

Since  the  federal  courts  are  courts  of  limited  jurisdic- 
tion, their  jurisdiction  Avill  not  he  presumed,  hut  must  ap- 
pear in  the  record  affirmatively  and  positively,  and  cannot 
he  inferred  argumentatively.  Jurisdiction,  or  the  facts 
upon  which,  in  legal  intendment,  it  rests,  must  ])e  distinctly 
and  positively  alleged  in  the  pleadings. 

54  Am.  Jnr.  767,  citing  in  the  footnotes  at  least  two 
score  cases,  inclu<ling  many  heretofore  cited  in 
this  brief. 
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Nowhere  is  ihr  rule  better  stated  than  hy  Cliicf  Justice 
Marsliall  in  Brown  r.  Kecne,  8  Pet.  112,  8  L.Ed.  885: 

''Tlio  decisions  of  this  roiirt  rocpiire  tlint  the  aver- 
ment of  jurisdiction  sliall  he  positive,  that  the  declara- 
tion shall  state  expressly  the  fart  on  which  jurisdic- 
tion depends.  It  Is  not  sufficient  ilmf  jurisdicfion  inatf 
he  inferred  (irr/u)nentatirelf/  fro)n  the  <ircr})(ents/* 

So  stronc^  is  (lie  i)resu]ni)ti()n  against  tlie  jurisdiction  of 
the  federal  courts  that  it  is  settled  by  the  highest  court  in 
tlio  land  tliat,  even  where  the  pleadings  sufficiently  allege 
jurisdiction,  the  burden  of  estal)lishing  the  jurisdiction  is 
upon  the  plaintiff  throughout  the  case,  and  where  the  fed- 
eral jurisdiction  invoked  l)y  tlu^  ])laiiitiff  is  challenged  in 
any  appropi-iate  manner,  the  burden  is  upon  him  to  sus- 
tain the  jurisdiction. 

Thomson   r.  (hislill,  lU:^   U.S.  442,   (12  S.l^.  GS,  86 

L.Ed.  951 ; 
McNutt  V.   General  Motors  Acceptance   Corp.,   298 
U.S.  178,  56  S.Ct.  780,  80  L.P:d.  ll.T). 

In  the  case  last  cited  Chief  Justice  Hughes  uses  the  fol- 
lowing language: 

*^The  Act  of  1875  prescribes  a  unifoi-ui  rule  and 
there  should  be  a  consistent  piactice  in  dealing  with 
jurisdictional  (piestions.  We  tlTnik  that  the  terms  and 
implications  of  the  Act  leave  no  sufficient  ground  for 
varying  rules  as  to  the  bui'den  of  proof.  The  ]>re- 
requisites  to  the  exercise^  of  ju]-isdiction  are  s])e- 
cifically  defined,  and  the  ])lain  import  of  the  statute 
is  that  Ww  District  Uourt  is  vested  with  authority  to 
incpiire  at  any  time  wliether  these*  con<litions  have 
been  met.  They  are  conditions  which  must  b(^  met  by 
the  pai-t\'  who  seeks  the  exercise  of  jui'lsdictiou  in  his 
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favor.  He  must  allege  in  his  pleading  the  facts  essen- 
tial to  show  jurisdiction.  If  he  fails  to  make  the  neces- 
sary allegations  he  has  no  standing.  If  he  does  make 
them,  an  imjuiry  into  the  existence  of  jurisdiction  is 
obviously  for  the  purpose  of  determining  whether  the 
facts  support  his  allegations.  In  the  nature  of  things, 
the  authorized  inquiry  is  primarily  directed  to  the  one 
who  claims  that  the  power  of  the  court  should  be 
exerted  in  his  behalf.  As  he  is  seeking  relief  subject 
to  this  supervision,  it  follows  that  he  must  carry 
throughout  the  litigation  the  burden  of  showing  that 
he  is  properly  in  court.  The  authority  which  the  stat- 
ute vests  in  the  court  to  enforce  the  limitations  of  its 
jurisdiction  precludes  the  idea  that  jurisdiction  may 
be  maintained  by  mere  averment  or  that  the  party 
asserting  jurisdiction  may  be  relieved  of  his  burden 
by  any  formal  procedure.  If  his  allegations  of  juris- 
dictional facts  are  challenged  by  his  adversary  in  any 
appropriate  manner,  he  must  support  them  by  compe- 
tent proof.  And  where  they  are  not  so  challenged,  the 
court  may  still  insist  that  the  jurisdictional  facts  be 
established  or  the  case  be  dismissed,  and  for  that  pur- 
pose the  court  may  demand  that  the  party  alleging 
jurisdiction  justify  his  allegation  by  a  preponderance 
of  evidence.  We  think  that  only  in  this  way  may  the 
practice  of  the  District  Courts  be  harmonized  with 
the  true  intent  of  the  statute  w^hich  clothes  them  with 
adequate  authority  and  imposes  upon  them  a  correla- 
tive duty.'' 

We  submit  that,  in  view  of  this  vast  array  of  authori- 
ties, it  must  be  presumed  that  the  United  States  District 
Court  for  the  District  of  Nevada  did  not  have  jurisdiction 
of  the  case  of  UuUed  States  v.  JiuJd  and  Hcattii,  and  that 
the  Information,  containing,  as  it  does,  no  jurisdictional 


10 

averments,  does  not  cliaige  an  olfense  against  the  United 
States. 


11. 

THE  INFORMATION  IS  VOID  FOR  LACK  OF  A  VERIFICATION 
BY  ONE  HAVING  KNOWLEDGE  OF  THE  FACTS 

This  matter  we  discussed  at  ]<Mi<j:th  \u  tlic  opcninix  hricf 
for  appellant,  citing  United  States  r.  Collins^  79  Fed.  65, 
decided  on  this  ci remit,  and  Johnston  r.  United  States,  87 
Fed.  187,  decided  l)y  the  Circuit  Court  of  Appeals  on  tlie 
Fiftli  Circuit. 

In  the  case  of 

Ex  parte  Spears,  88  Cal.  (140, 

the  same  question  is  dealt  with  l)y  Judge  De  Haven,  of 
the  Supreme  Court  of  the  State  of  California,  afterward 
a  United  States  District  Judge  for  the  Xorthern  District 
of  California,  in  considering  the  sufficiency  of  au  affidavit 
in  an  extradition  case.   It  is  there  said: 

^^It  is  ohvious  tliat  this  affidavit  does  not  dircM'tly 
charge  that  petitioner  has  connnitted  any  offense,  and 
it  would  he  a  dangerous  precedent  to  establish,  that 
any  man  may  he  deprived  of  his  liberty  and  removed 
to  another  state  upon  such  an  accusation." 

'J'he  learned  justice  quotc^s  with  a])]^i'()v;il  tlie  language  of 
the  Supreme  Court  of  ^licliii;au  in  Sirarl  r.  I\!)hJj(iII,  43 
Mich.  451: 

*' Charges  ai"e  not  verified  by  an  affidavit  tliat  some- 
body is  informed  and  believes  tliat  they  are  tiue.  This 
is  mere  evasion  of  the  law;  tlie  most  ini|)robabl(» 
stories  mav  be  believe(l  of  an\-  one,  and  tlie  man  most 
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free  from  any  reasonable  suspicion  of  guilt  is  not  safe 
if  he  holds  his  freedom  at  the  mercy  of  any  man  three 
hundred  miles  off,  who  will  swear  tliat  he  has  been 
informed  and  believes  in  his  ffuilt.'' 


& 


It  is  argued  l)y  the  United  States  Attorney  tliat  the  veri- 
fication of  the  Information  in  the  case  at  hav  is  not  within 
the  rule  of  the  foregoing  decisions  because  the  investi- 
gator states  that  the  facts  are  true  of  his  own  knowledge. 
We  dealt  with  this  contention  in  the  appellant's  opening 
brief,  by  showing  that  the  testimony  in  the  case  reveals 
the  fact  that  AVhitfield  was  not  present  at  any  of  the 
occurrences  testified  to  by  the  witnesses  or  on  any  occa- 
sion when  any  tlireats  were  alleged  to  have  been  made  to 
Haliman,  the  witness  claimed  to  have  been  threatened. 
Whitfield  was  not  called  as  a  witness,  as  he  assuredly 
would  have  been  if  he  had  possessed  any  personal  knowl- 
edge of  the  threats.  If  he  knew  anything  whatever  to  be 
the  case  of  his  own  knowledge,  he  would  have  furnished 
valuable  corroboration  for  Haliman,  whose  testimony  was 
impeached  by  the  fact  that  he  was  an  ex-convict. 

It  is  absurd  to  say  that  the  hearsay  rule  can  be  circum- 
vented by  the  device  of  a  false  affidavit  by  a  government 
agent  who  states  that  the  facts  are  true  of  his  personal 
knowledge  when  he  obviously  had  no  such  knowledge. 


III. 

THE  ERRONEOUS  ADMISSION  OF  TESTIMONY  TENDING 
TO  ESTABLISH  OTHER  OFFENSES 

This  subject  was  sufficiently  covered  in  tlie  opening 
brief  and  little  uchhI  be  added  here.  Suffice  it  to  say  that 
this  evidence  does  not  fall  within  any  of  the  exceptions  to 
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the  general  rule  wliicli  excludes  alleged  collateral  offenses 
from  the  consideration  of  the  jury.  Such  evidence  is  ad- 
missible only  where  it  tends  to  sliow  identity,  intent,  mo- 
tive or  guilty  knowledge.  There  was  no  question  as  to 
any  of  these  matters.  If  the  defendant  made  the  threat 
which  in  the  Information  he  was  charged  with  making, 
there  was  no  (juestion  as  to  the  motive  with  which  the 
threat  was  made,  tlie  intent  or  the  knowledge.  There  was 
likewise  not  the  slightest  question  as  to  the  identity  of  the 
defendant.  If  the  jury  had  believed  the  testimony  of  the 
defendant  that  he  did  not  make  the  threat,  then  of  course 
the  admitted  evidence  was  not  only  incompetent  and  im- 
material, but  highly  prejudicial. 


CONCLUSION 

For  tlie  re^asons  herein  as  well  as  in  the  o])eiiiii2:  l)rief 
assigned,  it  is  respectfully  submitted  that  the  judgment 
should  be  reversed  and  tlie  cause  remanded  to  the  Dis- 
trict Court  with  directions  to  ({uasli  and  dismiss  the 
Information. 

Dated:  April  1,  194(;. 

Joseph  P.  Lackv, 
Harmon   I).  Skillix, 
Fred  ^Ic Donald, 

Attorneys  for  Appellant, 
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2  TT.  E.  Bnell  vs. 

Ill  tlie  District  Court  of  tlic  Tnitcd  States  for  the 
Xorthern  District  of  ralifornia,  Xortliorn 
Division 

No.  5023 


W.  E.  T3rELL, 


Plaintiff, 
vs. 


SIMON  NEWMAN  COMPANY,  a  California  Cor- 
poration, 

Defendant. 
COMPLAINT 

Plaintiff  complains  of  defendant  and  for  cause 
of  action  alleges: 

I. 

That  plaintiff  is  a  resident  of  the  state  of  Oregon 
residing  in  the  county  of  Multnomah,  state  of  Ore- 
gon; that  the  defendant  is  a  corporation  incorpo- 
rated in  the  state  of  California,  doing  business 
within  the  state  of  California;  and  the  amount  in 
controversy  herein  exceeds  the  sum  of  Three  Thou- 
sand Dollars  ($3,000.00). 

II. 

That  u]^on  tlio  first  day  of  January,  1944  de- 
fendant and  th(^  Montague  Water  Conservation 
District,  a  municipal  cor})oration  of  the  state  of 
California,  entered  into  a  certain  written  lease  of 
real  ])ro])erty,  a  coj)y  of  which  is  attached  hereto 
and  designated  Exhibit  *^A''  and  which  is  incor- 
porated herein  as  if  fully  set  out. 
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III. 

Tliat  by  virtue  of  said  lease  there  has  ])econie 
due  from  the  defendant  certain  rentals,  the  amount 
of  which  is  not  known  to  plaintiff  but  which  plain- 
tiff alleges  on  information  and  belief  to  be  in 
excess  of  $3,500.00. 

IV. 

That  thereafter  this  honorable  court  in  a  certain 
proceeding  in  regard  to  the  Montague  Water  Con- 
servation District,  Bankrupt,  No.  10503  approved 
a  certain  agreement  of  composition  between  plain- 
tiff as  trustee  for  certain  bondholders  of  the  [1*] 
Montague  Water  Conservation  District  and  the 
Montague  Water  Conservation  District  whereby  the 
said  Montague  Water  Conservation  District  as- 
signed to  plaintiff  all  the  rents  due  the  said  Mon- 
tague Water  Conservation  District  in  the  year  1944. 

V. 

That  defendant  refused  and  still  refuses  to  pay 
said  rent  to  plaintiff  or  to  said  Montague  Water 
Conservation  District  although  demand  has  been 
made  upon  it  to  do  so. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  as  follows: 

1.  For  an  accounting  of  the  rents  due  plaintiff 
by  terms  of  said  lease  and  by  composition  agree- 
ment. 


♦Page  numbering  appearing  at  foot  of  page  of  original  ccrtifiod 
Transcript  of  Record. 
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2.     For  all  other  relief  which  may  be  equitable. 
J.  EVERETT  BARR 

Attorney  for  ])laiiitiff 

State  of  California 
County  of  Siskiyou — ss. 

J.  Everett  Barr,  l>eing  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  the  plaintiff 
in  the  above  action;  that  he  has  read  the  above 
and  foregoing  complaint  and  knows  the  contents 
thereof;  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  those  matters  which  are  therein 
stated  on  information  and  belief,  and  as  to  such 
matters,  that  he  believes  it  to  be  true; 

That  this  verification  is  made  by  afiSant  instead 
of  by  said  plaintiff,  personally  for  the  reason  that 
said  plaintiff  is  now"  residing  out  of  the  state  of 
California,  w^here  said  affiant  has  his  office. 
J.  EVERETT  BARR 

Subscribed  and  sworn  to  be- 
fore  me   this   31st   day    of 
October,  1944. 
[Seal]  BARBARA  RANDOLPH 

Notary  Public  in  and  for  the  County  of  Siskiyou, 
State  of  California 

[Endorsed]:    Filed  Nov.  1,  1944.  [2] 
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EXHIBIT  A 
CROP  LEASE 

This  Indenture,  made  this  First  day  of  January 
one  thousand  nine  hundred  and  forty-four  between 
Montague  Water  Conservation  District,  the  party 
of  the  first  part,  hereinafter  called  ** lessor''  and' 
Simon  Newman  Company  the  party  of  the  second' 
part,  hereinafter  called  ^ lessee". 

Witnesseth:  that  the  lessor,  for  and  in  consider- 
ation of  the  covenants  hereinafter  mentioned  ort 
the  part  of  the  lessee  to  be  kept  and  performed, 
has  let  and  by  These  Presents  does  let  unto  the 
lessee,  for  a  term  of  one  year  (12  months)  com- 
mencing on  the  1st  da}^  of  January,  1944,  and  end- 
ing on  the  31st  day  of  December,  1944,  all  those 
certain  parcels  of  land  situate  in  the  Montague 
Water  Conservation  District,  County  of  Siskiyou, 
State  of  California,  bounded  and  described  as  fol- 
lows : 

East  Y2  of  Southeast  Y?  of  Southwest  ^/4;  South- 
east 34 ;  East  1/2  of  Northeast  V4,  Section  31;  All 
of  Section  32;  Northwest  i/|.;  West  Y?  of  North- 
east 1/4;  Northeast  y^  of  Northeast  1/4;  West  Y^  of 
Southwest  14;  Northeast  14  of  Southwest  %;  North- 
west Y4  of  Southeast  14,  Section  33;  West  Yji  of 
Southwest  Y4,  Section  27;  Soutli  1/0,  Section  28, 
South  Vo,  Section  29;  Southeast  Y4  of  Southeast 
Y2y  flection  30;  less  fractional  part  of  134.4  acres 
in  East  1/0  of  Southeast  Yi  of  Southwest  4  and 
Southeast  Y4  of  Section  31,  Acres  more  or  less 
]9()5.6. 
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To  Have  and  to  Hold  the  said  premises  unto  the 
lessee,  for  and  durini;*  the  term  aforesaid,  to.uether 
with  all  the  aj)purtenances  thereto  ai)i)ertaining. 

In  Consideration  Whereof  the  said  lessee  hereby 
covenant  and  a.uree  to  and  witli  the  said  lessor  that 
]i(^  will  occupy,  till  and  in  all  I'espeets  cultivate  all 
of  the  herein  described  premises  dui-inu'  the  term 
hereof  in  a  farmer-like  maniier  and  accoi'dinu'  to 
the  usual  course  of  farniinu'  ])i'actic(Ml  in  the  neiu'h- 
borhood;  that  he  will  not  allow  any  of  the  tillable 
land  herein  demised  to  remain  uncultivated  or  un- 
filled but  all  of  the  same  shall  be  devoted  wholly  to 
gro^.vin^  crops  or  summer  fallowed  in  accordance 
with  the  [3]  usual  ])ractice  ordinarily  followed  in 
the  neighborhood.  That  he  will  at  his  own  cost, 
keep  the  fences  and  buildings  on  the  premises  in 
good  repair,  reasonable  wear  thereof  and  damage 
by  elements  excepted. 

That  lessee  will  deliver  to  the  lessor,  or  its  order, 
one  equal  one- fourth  (1/4)  of  all  of  the  proceeds 
and  cro})s  produced  on  said  premises  of  every  kind 
and  description,  any  and  all  hay  ])i'oduced  to  be 
divided  on  said  premises  in  stack;  all  grain  to  l)e 
divided  and  lessor's  share  to  be  delivered  to  ^lon- 
tague  Water  Conservation  Distiict,  at  Montague, 
California  either  in  cars  or  to  the  wai'ehousc  iii 
Montague,  California  of  said  lessoi'  in  seasonable 
time  after  such  ci*o])  shall  have  been  gath(M*e(l  and 
harvested.  The  products  so  delivered  to  be  aii 
average  quality  of  crops  raised  on  the  above  de- 
scribed lands. 
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It  Is  Further  Agreed  tliat  lessee  shall  furnish 
all  seed  necessary  to  be  sown  on  said  premises;  that 
lessee  will  do,  or  cause  to  be  done,  all  necessary 
work  in  and  about  the  cultivation  of  said  premises; 
that  the  lessee  have  full  permission  to  enclose  and 
l)asture,  or  till  and  cultivate  said  premises,  so  far 
as  the  same  may  be  done  without  injury  to  the 
reversion;  and  that  lessee  will  give  up  and  yield 
peaceable  possession  of  the  said  premises  at  the 
expiration  of  the  said  term.  The  lessee  shall  fur- 
nish on  said  premises,  at  the  proper  time,  all  sacks 
needed  for  the  handling  of  the  grain  delivered  to 
the  lessor  sufficient  to  hold  all  the  grain  coming 
to  the  lessor. 

It  Is  Further  Agreed,  that  the  parties  of  the 
second  part  will,  at  their  own  exrpense,  furnish  all 
necessary  material  for  fencing  and  construct  all 
necessary  fences  required  to  be  constructed. 

It  Is  Further  Agreed  and  Understood  that  this 
lease  and  [4]  agreement  is  executed  by  the  lessor 
and  accepted  by  the  lessee  in  full  understanding 
of,  and  subject  to  all  the  rights,  privileges,  restric- 
tions, duties  and  obligations  of  the  lessor  under 
the  terms  and  conditions  of  a  certain  plan  of 
Municipal  Debt  Readjustment,  and  petition  for 
confirmation  now^  on  file  in  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  California, 
Northern  Division  and  numbered  10503  therein. 
The  lessor  shall  not  be  accountable  for,  noi*  liable 
to  the  lessee  for  any  act  on  its  ])art  done  in  effecting 
or  carrying  out  the  terms  and  provisions  of  said 
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plan  nor  of  any  act  riHiuirini::  of  it  to  he  done  by 
oi'dor  of  Coui-t  in  said  j)roceedine:s. 

It  is  Further  Agreed  tliat  lessee  is  expi-cssly  ])ro- 
hibited  from  assii^nino-  or  sub-letting  all  or  any  ])art 
of  the  demised  premises  without  the  written  eon- 
sent  of  the  lessor. 

Tliis  lease  made  in  accMn-dance  with,  and  subject 
to  the  provisions  of  the  Irrigation  District  Act  and 
the  Revenue  and  Taxation  (\n\e  of  the  State  of 
California  and  may  be  cancelled  in  accordance  with 
the  provisions  of  Section  3()56  of  the  said  Revemie 
and  Taxation  Code. 

In  Witness  Whereof,  the  said  party  of  the  first 
part  has  caused  its  president's  and  Secretary's 
signatures  and  its  seal  to  be  hereunto  afifixed  by  a 
resolution  thereunto  duly  authorized  and  said  party 
of  the  second  part  has  caused  his  name  to  be  sub- 
scribed thereunto. 

[Seal]  MONTAGUE    WATER    CON- 

SERVATION   DISTRICT 
By    SIDNEY  O'CONNOR 

Pres. 
By    ROY  E.  SWIGART 
Secy. 

Party  of  the  First  Pai't 
[Seal]  SIMON  NEWMAN  CO. 

By    LOUIS  NEWMAN, 
Pres. 
Party  of  the  Second  Part  [5] 
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[Title  of  Court  and  Cause.] 

ANSWER 

Now  comes  Simon  Newman  Company,  a  Califor- 
nia corporation,  defendant  in  the  above  action,  and 
answering  the  complaint,  admits,  alleges  and  denies 
as  follows,  to-wit: 

I. 

Defendant  admits  all  the  allegations  of  Para-' 
graph  I  of  said  complaint  except  that  it  denies  that 
the  amount  in  controversy  herein  exceeds  the  sum 
of  $3,000.00. 

II. 

Defendant  admits  the  allegations  of  Paragraph 
II  of  said  complaint. 

III. 

Defendant  denies  all  of  the  allegations  of  Para- 
graph III  of  said  complaint. 

IV. 

Defendant  admits  that  in  the  proceeding  therein 
referred  to,  the  Court  approved  a  certain  agree- 
ment set  forth  in  said  ])roceeding,  but  it  denies 
that  said  agreement  assigned  to  plaintiff  all  the 
rents  due  the  said  Montague  Water  Conservation 
District  in  the  year  1944.  On  the  contrary,  the 
only  provision  in  said  agreement  regarding  rents' 
was  that  contained  in  Paragraph  VTII  of  said 
agreement  to  the  effect  that  ''All  income  from  rents 
and  royalties  accruing  after  December  31,  1943, 
upon  lands  now  owned  by  the  District  shall  belong 
to  the  bondholders,"  and  no  rents  or  royalties  have 
ever  accrued  under  said  lease. 
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V. 

Said  defendant  admits  that  it  lias  refused  and 
still  refuses  to  ])ay  any  sum  claimed  by  plaintiff  as 
rent  of  said  |)ro))eT'ty,  altliou<z:h  demand  lias  heen 
made  upon  it  to  do  so,  Imt  denies  that  any  I'ent 
ever  accrued  under  said  lease  or  otherwise.  [()] 

VI. 

Further  answering-  said  complaint,  said  defend- 
ant alleges  that  at  the  time  of  the  execution  of  said 
lease  and  at  the  time  that  the  said  lease  went  into 
effect,  on  the  1st  day  of  January,  1944,  there  was 
a  crop  of  grain  planted  on  said  property.  There- 
after and  on  the  27th  day  of  May,  1944,  the  ^Nlon- 
tague  Water  Conservation  District  sold  and  con- 
veyed all  of  the  leased  property  to  this  defendant, 
Simon  Newsman  Company,  in  consideration  of  the 
payment  of  $32,420.85  by  this  defendant  to  the 
said  Montague  Water  Conservation  District,  and 
at  that  time  the  said  lease  was  merged  in  the  title 
of  said  land.  Up  to  that  time  the  said  crop  of 
grain  was  about  six  inches  high,  and  no  crops  of 
any  kind  had  been  taken  off  said  land  and  no  reiit 
whatever  under  said  lease  had  accru(Ml.  and  title 
to  said  property,  upon  said  merger,  (Mitirely  vested 
in  said  Simon  Newman  Company  and  no  ])ai1  of 
said  i)roperty  or  the  crop  thereon,  as  rent  or  other- 
wise, since  belonged  to  said  ]\rontague  AVater  (\)n- 
servation  District  or  the  ])laintiff  herein.  Pui'- 
suant  to  the  provisions  of  said  coni])osition  agree- 
ment and  said  oi'der  of  this  Couit,  tlie  said  W.  E. 
Buell,  in  consideration  of  the  ])ayment  to  him  of 


Simon  Newman  Company  11 

said  sum  of  $32,420.85,  made,  executed  and  deliv- 
ered a  certificate  of  release,  a  copy  of  which  is 
attached  hereto  marked  Exhibit  *'A",  and  thereby 
released  any  claim  that  he  had  to  said  crop  as 
i-ent  of  said  land.  Defendant  further  alleges  that 
thereafter  the  said  crop  was  matured  and  har- 
vested by  the  defendant  and  one-quarter  of  said 
cro})  as  matured  and  harvested  was  of  the  value 
of  $3,327.00,  but  it  alleges  that  neither  the  Mon- 
tague Water  Conservation  District  nor  the  said 
plaintiff  is  entitled  to  any  part  thereof.  It  further 
alleges  that  said  Montague  Water  Conservation 
District  makes  no  claim  to  any  rent  under  said 
lease.  [7] 

AVherefore,  defendant  prays  that  plaintiff  take 
nothing  by  his  said  action  and  that  defendant  be 
discharged  with  its  costs. 

TREADWELL  &  LAUGHLIN 
EDWARD  F.  TREADWELL 
REGINALD  S.  LAUGHLIN 
Attorneys   for  defendant 

[Endorsed] :    Piled  Dec.  13,  1944.  [8] 


EXHIBIT  A 

No.  213 

CERTIFICATE  OF  RELEASE 

This  Is  to  Certify  that  W.  E.  Buell,  as  trustee, 
has  received  from  Simon  Newman  Company  (a) 
the  sum  of  $32,420.85  in  cash,  the  recei})t  of  which 
is  hereby  acknowledged. 
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In  (M)iisi(lerati<)ii  of  the  aUovc  j)ayin(*!it  and  ])ur- 
sua]it  to  liic  provisions  of  that  certain  contract 
dated  Dec.  (ith,  1943,  and  entered  into  ])y  and  be- 
tween W.  E.  J>uell  and  the  Montaune  AVater  Con- 
servation District  and  whicli  contract  was  there- 
after approved  and  contirnied  hy  the  District  Court 
of  the  United  States  Tor  California  in  a  (h^-ree 
entered  the  4th  (hxy  of  Mai'cli,  1944,  in  tlie  case 
numbered  10503  entitknl  ''In  the  Matter  of  the  Mon- 
tague Water  Conservatioii  District"  and  wliicli 
decree  lias  l)een  tiled  in  the  records  of  the  County 
Recorder  of  Siskiyou  County,  California  in  Book 
61,  Page  20  of  Official  Records  of  Siskiyou  County. 

The  undersigned  W.  E.  Buell,  acting  on  behalf 
of  all  of  the  present  outstanding  bondholders  of  the 
Montague  Water  Conservation  District  as  provided 
in  the  decree  of  the  District  Court  of  the  United 
States  for  California,  just  above  mentioned,  does 
by  these  presents  forever  release  the  hereinafter 
described  real  property,  located  in  the  boundaries 
of  the  Montague  Water  Conservation  District  from 
any  liability  for  the  ])ayment  of  the  ])resent  out- 
standing })onds  and  interest  thereon  of  the  Mon- 
tague Water  Conservation  District. 

Land  Description: 

The  Ei/>  of  SEt/i  of  SWi^;  Ei/o  of  NEi/i  and 
SE14,  of  Sec.  31;  all  of  Sec.  32  NW^4;  Wi/o  of 
NEi,4  the  NEi/;  of  the  NEi^;  WVo  of  the  SWi/i; 
NEt4  of  the  SWl^;  NW14  of  the  SEi^;  all  in  Sec 
33;  [9]  Wl/>  of  the  SWl/i;  of  Sec.  27;  the  Si/>  of 
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Sec.  28  the  8^/2  of  Sec.  29;  the  SEi/4  of  the  SE14 
in  Sec.  30;  all  in  T46N  R5W  MDBM,  Less  the 
property  described  as  follows :  Beginning  at  a  point 
on  the  south  line  of  Sec.  31,  T46N  R5W  MDBM, 
from  which  the  SE  corner  of  said  Sec.  31  bears 
south  89°  51'  East  3222.73  ft.  and  the  NW  corner 
of  Sec.  6  T45X  R5W,  MDBM,  bears  North  89°  50' 
West  1215.27  ft.  thence  North  19°  44'  10"  East 
2808.55  ft.  to  a  point  on  the  North  line  of  the  SE14 
of  said  Sec.  31  thence  South  89°  50'  East  1758.6  ft. 
to  a  point,  thence  South  0°  0'  East  2646.5  ft.  to  a 
point  on  the  South  line  of  said  Sec.  31,  thence  North 
89°  50'  West  2708.73  ft.  to  the  place  of  beginning, 
containing  135.1  acres  more  or  less. 

Dated  this  18th  day  of  November,  1944. 
/s/    W.  E.  BUELL 
Trustee 

State  of  California 
County  of  Siskiyou — ss. 

On  this  18th  day  of  November,  1944,  before  me, 
a  Notary  Public,  personally  appeared  W.  E.  Buell, 
Trustee,  know^n  to  me  to  be  the  person  who  signed 
the  foregoing  release  and  acknowledged  to  me  that 
he  signed  the  same  as  his  free  and  voluntary  act 
for  the  uses  and  purposes  therein  contained. 
[Seal]  /s/  BARBARA  RANDOLPH 
Notary  Public  in  and  for  the  County  of  Siskiyou, 
State  of  California 

My  commission  erpires  Jan.  3,  1948  [10] 
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Tliis  is  to  certify  that  the  Montague  Water  Con- 
servation District  has  on  tliis  24t]i  (hiy  of  November, 
1944,  cancelled  on  the  assessment  roll  of  the  said 
District,  all  assessments  for  bonds  and  interest 
levied  upon  the  lands  described  herein  and  agrees 
that  all  future  assessments  for  paying  the  present 
outstanding  bonded  indebtedness  on  said  bonds  will 
be  cancelled  pursuant  to  the  decree  of  the  United 
States  District  Court  mentioned  herein. 

[Seal]  MONTAGUE    WATER    CON- 

SERVATION   DISTRICT 
By    /s/     ROY  E.  SAVKIART 
Secretaiy  [11] 


[Title  of  Court  and  Cause.] 

NOTICE  OF   MOTION  TO   STRIKE 

To  Defendant  Simon  Newman  Com])any  and  to 
Edward  F.  Treadwell  and  Reginald  S.  Laugh- 
lin,  Treadwell  &  Laughlin,  Its  Attorneys: 

You  and  each  of  you  will  please  take  notice  that 
nj)()n  the  2ii(l  day  of  Januaiy,  1945,  at  the  houi*  <>f 
10  o'clock  A.  M.  of  said  day  at  the  r(\L;.ular  place 
of  Slotting  of  the  above  entitled  coui't  iu  the  Post 
Office  I>uilding,  vSacramento,  California,  the  plain- 
tiff will  move  to  strike  the  following  portions  of 
defeudaut  \s   answcM': 

Paragraph  VI  toucther  with  Exhibit  A. 

That  said  motion  will  be  made  upon  the  ground 
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that    said    portion    of    said    answer    is    redundant, 
supertluous  and  does  not  constitute  a  valid  defense. 

Dated:  December  18th,  1944. 

J.  EVERETT  BARR 

Attorney  for  Plaintiff 

[Endorsed]:    Filed  Dec.  20,  1944.  [12] 


[Title  of  Court  and  Cause.] 

STIPULATION  AS  TO  PACTS 

The  parties  to  the  above  entitled  action  hereby 
stipulate  to  the  following  facts : 

I. 

The  plaintiff  is  a  resident  of  the  State  of  Oregon, 
residing  in  the  County  of  Multnomah,  and  defend- 
ant is  a  corporation  incorporated  in  the  State  of 
California,  doing  business  in  the  State  of  Cali- 
fornia. 

II. 

On  the  1st  day  of  January,  1944,  defendant  and 
Montague  Water  Conservation  District  entered  into 
the  written  lease.  Exhibit  ^^A"  attached  to  the  com- 
]:)laint. 

III. 

At  the  time  of  the  execution  of  said  lease  and 
at  the  time  that  said  lease  went  into  effect  on  the 
1st  day  of  January,  1944,  there  was  a  crop  of  gi'ain 
planted  on  said  property.  On  the  27th  day  of  May, 
1944,  the  District  sold  and  conveyed  the  leased  land 
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to  defendant  in  consideration  of  the  sum  of  $32,- 
420.85.  I^p  to  that  time  the  crop  of  grain  was 
about  six  inches  high  and  no  crops  of  any  kind  had 
been  taken  off  said  land.  At  a  later  date  the*  crop 
was  matured  and  harvested  by  defendant,  and  one- 
quarter  of  said  croj)  as  matured  and  harvested  was 
of  the  value  of  $3,327.00. 

IV. 

The  Court  may  take  judicial  notice  of  the  ])ro- 
ceedings  in  JNIontague  Water  Conservation  District, 
bankrupt,  No.  10503,  and  the  agreement  of  com- 
position therein,  and  it  is  stipulated  that  in  Para- 
graph VIII  of  said  agreement  it  was  provided  that 
*^A11  income  from  rents  and  royalties  accruing  after 
December  31,  1943  upon  lands  now^  owned  ])y  the 
District  sliall  belong  to  the  bondholders^'.  [13] 

V. 

On  the  18th  day  of  November,  1944,  W.  E.  Buell, 
in  consideration  of  the  payment  to  him  of  said 
sum  of  $32,420.85,  made,  executed  and  delivei'CMl  the 
certificate  marked  Exhibit  *'A''  attached  to  the 
answTr  luM'ein.  This  admission  is  made  subject  to 
the  motion  of  ])laintiff  to  strike  said  certifi(*ate  from 
the  answer,  and  subject  to  any  objection  thereto 
whicli  plaintiff  may  desire  to  make  on  tlie  trial. 

VI. 

Montague  Water  Conservation  District  makes  no 
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claim   against   Simon   Newman   Comi)any    for   any 
rent  nnder  said  lease. 

J.  EVERETT  BARR 

Attorney  for  Plaintiff 
TREADWELL  &  LAUGHLIN 
Attorneys  for  Defendant 

[Endorsed] :    Filed  Jan.  18,  1945.  [14] 


[Title  of  Court  and  Cause.] 

OPINION  AND  ORDER. 

Plaintiff  sued  defendant  for  rentals  which  he 
claimed  exceeded  $3500.00,  and  became  due  under  a 
lease  by  Montague  Water  Conservation  District 
(hereinafter  referred  to  as  the  *^ District")-  TTi^^ 
said  plaintiff  is  the  Trustee  in  the  matter  of 
the  Montague  Water  Conservation  District,  Bank- 
ruptcy No.  10,503  in  this  court.  Said  lease  was 
made  and  entered  into  by  and  between  said  District 
and  defendant  on  the  1st  day  of  January,  1944. 
A  copy  thereof  is  attached  to  plaintiff's  complaint 
as  Exhibit  ^^A". 

Defendant  denied  in  its  answer  that  any  rent 
was  due  and  alleged  that  at  the  time  said  lease 
went  into  effect  the  crop  of  grain  on  the  lands  so 
leased  w^as  about  six  inches  high;  that  on  the  27tli 
day  of  May,  1944,  said  District  sold  and  conveyed 
all  of  the  leased  property  to  defendant  in  considera- 
tion of  the  payment  of  $32,420.85,  at  which  time 
said  lease  was  merged  in  the  title  of  said  land; 
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and  tliat  said  plaintiff  executed  and  delivered  to 
plaintiff  a  release  of  any  elaims,  a  eo])y  of  which 
was  attaclied   as   Exhihit   ''A''   to   said   answer. 

Plaintiff  moved  to  strike  said  affirmative  defenses 
and  said  exhihit  from  defendant's  answer. 

Tli(»  parties  stipulated  as  to  certain  facts,  the 
mat(M'ial  ])ortions  of  wliicli  stipulation  are  as  fol- 
lows : 

Oil  the  1st  day  of  January,  1944,  defendant  and 
Montaf]^ue  Water  Conservation  District  entered  into 
the  written  lease,  Exhihit  *A'  attached  to  the  com- 
l)laint. 

III. 

At  the  time  of  the  execution  of  said  lease  and  at 
the  [15]  time  that  said  lease  went  into  (effect  on 
the  1st  day  of  January,  1944,  then^  was  a  cro])  of 
.G;rain  planted  on  said  property.  On  the  27th  day 
of  May,  1944,  the  District  sold  and  conveyed  the 
leased  land  to  defendant  in  consideration  of  the 
sum  of  $32,420.85.  I^])  to  that  time  the  cro])  of 
i^rain  was  about  six  inches  high  and  no  crops  of 
any  kind  had  been  taken  off  said  land.  At  a  later 
date  the  crop  was  matured  and  harvested  by  defend- 
ant, and  one-(iuarter  of  said  ci'op  as  matured  and 
harvested  was  of  the  value  of  $3,327.00. 

IV. 

The  Coui't  may  take  judicial  notice  of  the  pro- 
ceedinos  in  ]\ronta<i'U(^  AVater  Conservation  Disti'ict, 
bankrupt.  No.  10503,  and  the  a,ii:reement  of  comjXKsj- 
tion  therein,  and  it  is  stipulated  that  in  Paragraph 
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VIII  of  said  agreement  it  was  provided  that  'All 
iiieoiiie  from  rents  and  royalties  accruing  after 
December  31,  1943  upon  lands  now  owned  by  the 
District  shall  belong  to  the  bondholders'. 

V. 

On  the  18th  day  of  November,  1944,  W.  E.  Buell, 
in  consideration  of  the  payment  to  him  of  said 
sum  of  $32,420.85,  made,  executed  and  delivered  the 
certificate  marked  Exhibit  ^A'  attached  to  the 
answer  herein.^' 

Both  the  lease  and  the  release  above  mentioned 
refer  to  the  agreement  of  composition,  dated  the 
6th  day  of  December,  1943,  between  plaintiff  herein 
and  the  District. 

The  lease  recited  that  it  was  *^ executed  by  the 
lessor  and  accepted  by  the  lessee  in  full  understand- 
ing of,  and  subject  to  all  the  rights,  privileges, 
restrictions,  duties  and  obligations  of  the  lease 
under  the  terms  and  conditions  of  a  certain  plan 
of  Mimicipal  Debt  Readjustment  and  petition  for 
confirmation  now  on  [16]  file  in  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Northern  Division,  and  numbered  10503 
therein.''  It  thereby  put  ])oth  of  its  executing 
parties  on  notice  as  to  the  terms  and  provisions  of 
said  plan  and  the  court  proceedings  with  respect 
thereto.  Said  plan  contemplated  the  full  release 
of  all  lands  whereon  payments  of  the  amounts  s])eci- 
fied  in  said  agreement  w^ere  made. 

Said  release  also  referred  to  the  same  ])lan.  It 
recited:  *'In  consideration  of  the  above  payment, 
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and  ])ursnaiit  to  the  provisions  of  that  certain  con- 
tract dated  Dec.  6th,  1943,  and  entered  into  by  and 
between  W.  E.  Bnell  and  the  Montague  Water 
Conservation  District  .  .  .  (Bnell)  does  by  tliese 
])resents  forever  release  the  hereinafter  described 
real  pi'ojx'rty,  located  in  the  boundaries  of  the 
Montague  Water  Conservation  District  from  any 
liability  for  the  payment  of  the  present  outstanding 
bonds  and  interest  thereon  of  the  Montague  Water 
Conservation   District. ' ' 

This,  again,  emphasizes  that  all  transactions  be- 
tween the  ])arties  to  this  litigation  and  the  District, 
subsequent  to  December  (>,  1943,  were  conditioned 
upon  and  made  ])ursuant  to  the  said  agreement 
between  plaintiff  and  said  District  on  said  Decem- 
])er  6,  1943. 

The  primary  purpose  of  all  the  dealings  of  ])lai])- 
tiff,  defendant  and  said  District  was  to  carry  (ait 
the  intentions  of  the  contracting  parties  to  the 
first  agreement  of  December*  6,  1943.  Included 
among  such  intentions  ap])ears  tliat  of  inducing 
former  owners  of  the  lands  in  said  District  to  buy 
back  such  lands  from  th.e  District  so  that  icvenue 
could  again  be  derived  theivfrom. 

Evidently  this  purpose  was  accotnplished  as  to 
the  lands  h(M*ein  involved,  I'oi-  defendant  I'aiscnl  suf- 
ficient funds  1o  consummate  a  <leal.  TIh'  amount  of 
the  |)rice,  to-wit :  $32,420.85,  was  [17]  satisfactory 
to  both  i)laintiff  and  defendant.  Thai  this  was 
entirely  satisfactoiy  is  shown  by  the  fact  that 
neither  ])arty  has  sought  to  avoid  i'esponsil)ility 
under  either  the  sale  or  the   releas(\     Tt   does  not 
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seem  reasonable  for  this  suit  to  be  maintained  as 
an  aftermath. 

Said  plaintiff  and  defendant,  when  so  contract- 
ing on  November  18,  1944,  must  have  had  in  con- 
templation that  the  price  agreed  upon  was  the  full 
amount  which  defendant  was  to  pay  and  plaintiff 
was  to  receive.  As  reference  was  directly  made 
to  the  agreement  of  December  6,  1943,  between 
plaintiff  and  the  District,  said  plaintiff  must  have 
realized  that  his  delivery  of  the  deed  to  defendant 
would  end  the  payment  of  money  to  him  by  defend- 
ant by  reason  of  any  and  all  transactions  then, 
and  theretofore,  had  between  them. 

The  original  document  referred  to  by  the  parties 
as  the  agreement  of  composition  was  filed  in  this 
court  on  the  10th  day  of  December,  1943.  It  was 
therein  recited  that  said  parties  submitted  a  plan 
of  adjustment  in  accordance  with  the  provisions 
of  Sections  81  to  84  of  the  United  States  Bank- 
ruptcy Act ;  that  said  Buell,  as  trustee  for  all  bond- 
holders, would  accept  from  any  individual  land- 
owner in  the  District  in  full  settlement  of  the 
liability  of  such  landow^ner  for  the  payment  of  all 
his  outstanding  bonds  and  coupons  of  the  District, 
whether  due  or  to  become  due,  the  amount  set 
forth  in  Exhibit  ''B"',  attached  thereto,  opposite 
the  description  of  said  land. 

Certain  land  described  in  said  Exhibit  "\V  was 
designated  ''Tract  No.  62  District — formerly  Simon 
Newman  Company  .  .  .  135.1  acres.'' 

It  was  further  recited  that  if  the  specified  ''cash 
price"  were  paid  in  cash  on  or  before  ninety  days 
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after  tlie  final  confirniatioii  of  this  plan  by  the 
United  States  District  Court  as  provided  in  i)ara- 
i2:ra))]i  3  of  said  agreement,  said  Ruell  wuuld  give 
full  release  therefor.  [18] 

It  was  also  ])rovided,  in  para^ra])!)  8,  ^'all  income 
from  rents  and  royalties  accruing  after  December 
31,  1943,  u])on  lands  now  owned  by  the  District 
shall  belong  to  the  bondholders." 

Plaintiff's  contention  in  his  complaint  herein  is 
that  said  bondholders  thereby  became  entitled  to 
the  sum  of  $3500.00,  by  reason  of  the  lease  (Exhibit 
''A"  to  said  complaint),  which  provided  that  the 
lessee  will  deliver  to  the  lessor,  or  its  order,  one- 
fourth  (i/4th)  of  all  of  the  proceeds  and  crops 
produced  on  said  premises  of  every  kind  and  de- 
scription. 

It  was  furthcM*  i)rovided,  in  paragra])!)  9,  of  said 
agreement  that  whenever  land  had  l)een  released 
from  obligation  ])ursuant  to  said  agreement,  the 
said  trustee  would  make,  execute  and  deliver*  to 
tile  owner  of  said  land  a  release  substantially  in 
the  foi-ni  of  Exhibit  ''C  thereto  attached.  Exhibit 
''A''  annexed  to  defendants'  answer  is  substantially 
in  the  form  of  said  Exhibit  ''C  attached  to  said 
agi-eement  of  coin])osition. 

The  Court  is  inclined  to  agree  with  defendant 
that  the  execution  of  said  release,  taken  in  conjunc- 
tion with  all  the  otIuM'  documents  stipnlated  to  hav^^ 
been  executed,  iiidicated  that  not  only  the  land, 
but  detVndant,  as  the  purchasei*  thei'eid*,  was  re- 
leased from  any  furtluM*  liability  i'oi-  payments  to 
the  District  oi-  to  plaintiff  as  trustee. 
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One  of  the  cardinal  rules  in  the  interpretation 
of  contracts  is  that  courts  should  endeavor  to  ascer- 
tain the  intention  of  the  parties. 

The  District  and  the  defendant  when  entering; 
into  the  crop  lease  used  the  expression  '* proceeds 
and  crops  produced  on  said  premises"  with  refer- 
ence to  the  percentage  of  one-fourth  which  the 
lessee  (defendant)  was  to  deliver  to  the  lessor 
(District).  This  indicates  that  they  intended  that 
the  crops  should  be  matured  [19]  and  harvested 
before  the  percentage  would  become  due  to  the 
District.  Otherwise,  there  would  be  no  *' proceeds'' 
to  pro  rate.  Neither  would  there  be  any  crops  to 
divide.  That  such  was  the  intention  is  further 
indicated  by  the  reference  to  hay  and  grain,  thus 
— ^'any  and  all  hay  produced  to  be  divided  on  said 
premises  in  stack;  all  grain  to  be  divided  and 
lessor's  share  to  be  delivered  to  Montague  Water 
Conservation  District  at  Montague,  California, 
either  in  cars  or  to  the  warehouse  in  Montague, 
California,  of  the  said  lessor  in  seasonable  time 
after  such  crop  shall  have  been  gathered  and  har- 
vested." 

Obviously  the  hay  could  not  be  delivered  until 
it  had  been  cut  and  stacked.  The  grain  could  not 
be  divided  or  delivered  as  provided  until  after  it 
had  been  ''gathered  and  harvested." 

The  stipulation  as  to  facts  sets  forth  that  on  the 
27th  day  of  May,  1944,  when  the  District  sold  and 
conveyed  the  leased  land  to  defendant,  ''the  crop 
of  grain  was  about  six  inches  high  and  no  crops 
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of  any  kind  had  been  taken  off  said  land."  There 
was,  at  said  time,  therefore,  no  crop  to  divide,  and 
there  were  no  proceeds  to  pro  rate. 

There  was,  acocrdingly,  not  sufficient  evidence  to 
sustain  j)laintiff's  allegation  that  there  was  due 
from  defendant  rentals  in  the  amount  of  $3500.00, 
or  thereabouts. 

Defendant  set  up  in  its  answer  that  the  lease  was 
merged  in  the  title  of  said  land  when  it  made  the 
purchase  from  the  plaintiff:  that  upon  the  vesting 
of  the  title  in  defendant,  no  part  of  said  property 
or  the  crop  thereon,  as  rent  or  otherwise,  belonged 
to  the  District  or  to  plaintiff. 

It  was  said  in  Jameson  v.  Hayward,  106  Cal. 
683,  39  Pac.  1078:  ".  .  .  equity  will  ])revent  or 
permit  a  merger,  as  will  best  subserve  the  ])urposes 
of  justice,  and  the  actual  and  just  intent  of  the 
parties.''  What  has  been  said  hereinbefore  [20] 
indicates  the  view  of  this  Court  with  reference  to 
the  intention  of  the  District  and  ])laintiff  in  enter- 
ing into  the  lease.  It  is  our  further  view  that 
plaintiff,  by  the  terms  of  the  agreement  of  Decem- 
ber (),  1943,  and  of  the  release  of  November  18, 
1944,  intended  that  all  liability  of  defendant  with 
respect  to  the  District,  tlie  bondholders  and  ])lain- 
tiff  acting  in  liis  I'cpresentative  capacity,  would  be 
discharged  by  Ww  ])aynieiit  of  the  sum  of  $32,420.85 
when  he  d(^liver(Nl  to  it  the  deed. 

It  is  likewise  oui*  view  that  the  ])urposes  of 
justice  will  be  best  sui)served  by  holding  that  no 
rent   was   due   from    defendant    to  plaintiff   at    the 
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time  of  the  commencement  of  the  above  entitled 
action.  It  would  ])e  imconscionable,  under  the  cir- 
cumstances of  this  case,  to  require  defendant  to 
pay  plaintiff  rental  on  a  crop  which  was  but  six 
inches  high  at  the  time  defendant  became  the  owner 
of  the  land  whereon  said  crop  was  growing. 

The  doctrine  of  merger  is  well  explained  in  an- 
notation in  143  A.L.R.,  93-132.  It  is  therein  stated 
that  ^Svhenever  an  estate  for  years  and  a  greater 
estate  vest  in  the  same  person  without  any  inter- 
mediate estate,  the  estate  for  years  is  merged  in 
the  greater  estate."   (p.  96) 

Otis  V.  McMillan,  70  Ala.  45,  is  cited  on  the 
point:  '^ There  can  be  no  greater  absurdity,  than 
to  place  Otis  in  the  relation  of  being  his  own  land- 
lord and  his  own  tenant  at  one  and  the  same  time." 
(p.  97) 

Chancelor  Kent  is  quoted:  ''There  would  be  an 
absolute  incompatibility  in  a  person  filling  at  one 
and  the  same  time  the  character  of  tenant  and 
reversioner  in  one  and  the  same  estate;  and  hence 
the  reasonableness,  and  even  necessity,  of  the  doc- 
trine of  merger."  (p.  97) 

The  Annotator  states  on  page  124:  ''Where  a 
leasehold  estate  for  years  is  absorbed  by  the  opera- 
tion of  the  doctrine  of  merger,  the  lessee's  obliga- 
tion to  pay  rent  is  terminated."  [21] 

Erving  v.  Goodman  Company  Bank,  171  Tal.  -"ilO, 
153  Pac.  945,  and  other  California  cases,  together 
with  several  other  jurisdictions  are  cited  in  suj)])ort 
thereof.  In  the  Erving  case  it  was  said  (]).  563): 
*'That  when  the  fee  vested  in  the  bank's  predeces- 
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sor,  the  covenant  to  pay  rent  i'or  tlu*  realty  became 
ol*  no  effect.'' 

We  })elieve  that  a  rea8ona])lc  construction  of  all 
the  aii^reements  referred  to  in  the  |)k*adin^s  and  thr' 
stipnhition  as  to  facts,  and  the  ])roceedin^s  in  tlie 
hanki'uptcy  matter,  of  wiiich  tliis  Court  is  to  take 
judicial  notice  pursuant  to  said  stipulation,  leads 
to  the  conclusion  that  the  hondliolders,  on  whose 
bc^hall'  ])laintiff  is  acting,  are  not  entitled  to  receive 
the  allotted  payment  of  $32,420.85  made  by  defend- 
ant as  a  ])urchaser  of  the  lands,  and  rentals  in 
addition. 

Tt  Is  Therefore  Ordered  that  })laintiff's  motion 
to  strike  be,  and  the  same  is,  hereby  denied,  and 
that  defendant  have  judgment,  with  costs. 

Counsel  for  defendant  will  prepare  findings. 

Dated:  June  20,  1945. 

MARTIN  I.  WELSH 

United  States  District  Judge 

[Endorsed]:    Piled  June  21,  1945.  [22] 


At  a  stated  term  of  the  Northern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
tinct of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Sacramento,  on  Thursday,  the  21st 
day  of  June,  in  the  year  of  our  Lord  onc^  thousand 
nine  hundrcMl  and  45. 

Present:  1Mie  TTonornhle  Afartin   I.  Welsh. 

[Title  of  Cause.] 

The  motion  to  strike  and  this  case  having  heen 
heretofore  heard  and  submitted,  being  now  fully 
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considered,  and  the  Court  having  filed  its  written 
opinion  and  order  thereon,  it  is,  in  accordance  with 
said  opinion  and  order.  Ordered  that  the  motion 
to  strike  be  and  the  same  is  hereby  denied.  It  is 
further  Ordered  that  judgment  be  entered  herein 
in  favor  of  the  defendant  and  against  the  plaintiff 
with  costs,  upon  findings  of  fact  and  conchisions 
of  law  to  be  prepared  by  the  defendant  and  sub- 
mitted to  the  Court.  [23] 


[Title  of  Court  and  Cause.] 

FINDINGS  OP  FACT 

Prom  the  pleadings  and  stipulation  as  to  facts, 
the  Court  finds  the  following  to  be  the  facts: 

I. 

The  plaintiff  is  a  resident  of  the  State  of  Oregon, 
residing  in  the  County  of  Multnomah,  and  defend- 
ant is  a  corporation  incorporated  in  the  State  of 
California,  doing  business  in  the  State  of  Cali- 
fornia. 

II. 

On  the  6th  day  of  December,  1943,  an  agreement 
was  entered  into  between  W.  E.  Buell,  acting  o7i 
behalf  of  the  bondholders  of  Montague  Water  Con- 
servation District,  hereinafter  referred  to  as  tlie 
District,  and  Montague  Water  Conservation  Dis- 
trict, reciting  tliat  tlie  District  was  an  irrigation 
district  duly  organized  imder  tlu^  laws  of  fli(*  State 
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of  California;  that  it  had  issued  coupon  bonds  in 
the  total  sum  of  $1,395,000;  that  the  bonds  and 
eou])ons  thereon  were  unpaid;  that  l^uell  was  the 
hold  of  90.9%  of  the  outvStanding  bonds;  that  the 
])onds  and  coupons  were  in  an  amoimt  greater  than 
tlie  District  could  j)ay;  tliat  n(\gotiations  between 
Buell  and  tlu^  Disti'ict  liad  been  carried  on,  lookini;- 
toward  a  coniproniise  and  a  reduction  of  tlie  out- 
standing bonded  indebtedness  of  the  District,  and 
a  waiv(u-  of  tlie  general  o])ligation  feature  of  the 
bonded  indebtedness  and  an  agreement  permitting* 
any  individual  land  owner  to  ])ay  his  adjusted 
share  of  the  outstanding  bonded  indebtedness  and 
thus  relieve  his  land  of  further  lia])ility  for  the 
payment  of  all  the  outstanding  bond  and  interest 
indebtedness;  and  that  a  schedule  had  l)een  ])re- 
pared  in  which  each  tract  of  land  in  the  District 
had  been  listed  and  an  amount  set  opposite  the 
same,  which  schedule  was  attached  to  the  contract 
and  marked  Exhibit  '^B".  [24] 

(Said  schedule  set  forth  a  description  of  the 
land  described  in  the  lease  hereinafter  referred 
to,  giving  the  record  title  holder  as  ^* District 
Formerly  Simon  Newman  Company'',  the  num- 
ber of  acres  as  1964..9,  and  the  cash  i)rice  as 
$32,420.85.) 

It  was  then  agreed  that  a  plan  of  adjustment 
in  accordance  with  the  provisions  of  Sections  81 
to  84  of  the  United  States  I>aid>:ru|)tcy  Act  should 
be  submitted  to  the  United  States  District  Court 
for  th(^  Northern  District  of  California,  which  plan 
should  be  in  su])stance  as  follows: 
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1.  That  Buell,  as  Trustee  for  the  bond  holders, 
would  accept  from  any  individual  land  owner  the 
amount  set  forth  in  said  schedule,  if  paid  in  cash 
on  or  before  90  days  after  the  final  confirmation 
of  the  plan,  and  would  give  full  release  therefor. 

2.  That  in  lieu  of  cash  said  Buell  would  accept 
from  any  land  owner  a  note  and  deed  of  trust  on 
the  land  for  such  amount. 

3.  That  wdth  respect  to  all  private  properties 
purchased  by  the  District  for  non-payment  of 
assessments,  upon  the  expiration  of  90  days  from 
the  date  of  final  confirmation  of  the  plan  the  Dis- 
trict would  execute  and  deliver  to  Buell  a  deed 
thereof,  and  that  all  land  so  conveyed  to  Buell 
should  be  released  from  liability  to  pay  the  out- 
standing bonds  and  coupons. 

4.  That  all  payments  made  to  Buell,  as  Trustee 
for  the  bond  holders,  under  the  plan,  or  received 
by  him  from  the  sale  or  rental  of  any  lands  ac- 
quired by  him  by  deed  from  the  District  or  by 
foreclosure  of  any  mortgage  or  deed  of  trust  held 
by  him,  should  be  deposited  in  the  Portland  Trust 
and  Savings  Bank  in  Portland,  Oregon,  for  the 
benefit  of  the  bond  holders.  [25] 

5.  That  whenever  all  lands  in  the  District  have 
been  released  from  liability  for  the  payment  of  the 
bonds  and  coupons  issued  by  the  District,  hy  tlie 
payment  of  cash  or  the  execution  of  a  deed  of 
trust,  T^uell,  as  Trustee  of  all  the  bond  holders, 
should  deliver  all  of  the  bonds  and  coupons  to  the 
District  for  cancellation. 


?.r  W.  E.  Bucll  vs. 

f).  Tliat  the  District  slionld  exclude  certain  laud 
from  the  District,  not  including  the  land  referred 
to  in  this  action. 

7.  That  indi\i(hial  land  owners  may  make  theii* 
offei'  to  \)i\y.  pursuant  to  the  terms  of  ])aragraphs 
1  and  IT,  either  to  Buell,  as  Trustee  for  the  hond 
holders,  or  to  the  Secretary  of  the  Disti-ict. 

8.  *'A11  income  from  rents  and  royalties  accru- 
ing after  Decemher  31,  1943  u])on  lands  now  owned 
by  the  District  shall  ])elong  to  the  bondholders, 
provided  that  if  this  contract  shall  not  be  approved 
])y  the  United  States  District  Coui't  for  the  North-' 
ern  District  of  California,  such  rentals,  royalties 
and  leases  shall  belong  to  the  District.  Also  i)ro- 
vided  however  that  from  such  rental  there  shall 
be  deducted  and  retained  by  the  district  an  amount 
equal  to  the  maintenance  and  operation  assessments 
that  would  have  been  levied  upon  the  lands  from 
which  such  rental  is  derived  had  the  lands  been  in 
private  ownership/' 

9.  '*  Whenever  land  has  been  released  from  obli- 
gation pursuant  to  paragraphs  I  and  II  hereof, 
the  said  Trustee,  shall  make,  execute  and  deliver 
to  the  owner  of  such  land  a  release  substantially 
in  the  form  of  Exhibit  'C  hei'eto  attached,  which 
release  shall  Ik*  acknowledged  so  that  it  may  ho 
recorded  in  the  records  of  the  County  of  Siskiyou, 
State  of  California/' 
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'^CERTIFICATE  OF  RELEASE 

'^This  Is  to  Certify  that  William  E.  Biiell,  as 

trustee,  has  received  from (a)  the  sma 

of  $ in  cash  or   (b)    a  mortgai>e  upon 

the  land  hereinafter  described  for  the  sum  of 
$ ,  the  receipt  of  which  is  hereby  ac- 
knowledged. [26] 

''In  consideration  of  the  above  payment  delivery 
of  mortgage  and  pursuant  to  the  provisions  of  that 
certain  contract  dated ,  19 .  .  and  en- 
tered into  by  and  between  William  E.  Buell  and 
the  Montague  Water  Conservation  District  and 
w^hich  contract  was  thereafter  approved  and  con- 
firmed by  the  District  Court  of  the  United  States 

for  California  in  a  decree  entered  the day 

of ,  19 .  .  in  the  case  numbered 

entitled  'In  the  Matter  of  the  Montague  Water 
Conservation  District'  and  which  decree  has  been 
tiled   in    the   records    of   the    County   Recorder   of 

Siskiyou  County,  California,  in  Book ,  Page' 

of  official  records  of  Siskiyou  County. 

"The  undersigned  William  E.  Buell,  acting  on 
behalf  of  all  of  the  present  outstanding  bond  hold- 
ers of  the  Montague  Water  Conservation  District 
as  provided  in  the  decree  of  the  District  Court  of 
the  United  States  for  California,  just  above  men- 
tioned, does  by  these  presents  forever  release  the 
hereinafter  described  real  proprty,  located  in  tlio 
boundaries  of  tlie  Montague  Water  Conservation 
District  from  any  liability  foi*  the  payment  of  tlu' 
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present  oiitstandin.i;-  bonds  and  interest  thereon  of 
the  Montague  AVater  Conservation  District. 
Land   Description: 

^^Dated  tliis day  of 19.  .. 

'^WILLIAM  E.  P>UELL, 
Trustee 
By 

^\State  of : 

County  of : — ss. 

^^On   this day   of 19.  ., 

before  me,  a ,  personally  appeared 

,  known  to  me  to  be  the  person 

who  sii^ned  the  foregoing  release  and  acknowledged 
to  me  that  he  signed  the  same  as  his  free  and 
voluntary  act  for  the  uses  and  purposes  therein 
contained. 


[27] 


^'My  commissioner  expires " 

10.  ^^No  segregation  of  the  se])aratcly  priced 
parcels  shown  in  Exhiint  'B'  will  he  accepted  and 
releases  will  only  be  executed  for  any  entire  parcel 
of  land  so  separately  described  and  ])i*ic(Ml  in  Ex- 
hibit 'irr' 

11.  That  the  District  would  ])ay  to  the  Ti'ustee, 
for  the  benefit  of  the  bond  holders,  the  ])r()ceeds 
of  certain  condemnation  ])roceedings  not  affecting 
the  2)roperty  involved  in  this  action. 
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III. 

On  the  1st  day  of  January,  1944,  defendant  and 
Montague  Water  Conservation  District  entered 
into  the  written  lease,  Exhibit  ''A"  attached  to 
the  complaint. 

IV. 

At  the  time  of  the  execution  of  said  lease  and  at 
the  time  that  said  lease  went  into  effect  on  the  1st 
day  of  January,  1944,  there  was  a  crop  of  grain 
planted  on  said  property.  On  the  27th  day  of  May, 
1944,  the  District  sold  and  conveyed  the  leased 
land  to  defendant  in  consideration  of  the  sum  of 
$32,420.85.  Up  to  that  time  the  crop  of  grain  was 
about  six  inches  high  and  no  crops  of  any  kind 
had  been  taken  off  said  land.  At  a  later  date  the 
crop  was  matured  and  harvested  by  defendant,  and 
one-quarter  of  said  crop  as  matured  and  harvested 
was  of  the  value  of  $3,327.00. 

V. 

On  the  18th  day  of  November,  1944,  W.  E.  Duel!, 
in  consideration  of  the  payment  to  him  of  said 
sum  of  $32,420.85,  made,  executed  and  delivered 
the  certificate  marked  Exhibit  '^A"  attached  to  tlio 
answer  herein.  [28] 

VI. 

Montague  Water  Conservation  District  makes  no 
claim  against  Simon  Newman  Company  for  any 
rent  under  said  lease. 
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VII. 

Till'  :baiil  plan  contemplated  the  full  release  of  all 
lands  whereon  payments  of  the  amounts  si)ecified 
in  said  a^^reement  were  made,  and  the  lease  in- 
volved herein  was  conditioned  upon  and  made  ])ur- 
suant  to  said  agi'eement  hetweeii  ])hiintiff  and  said 
District  of  December  6,  194*).  Tlic  piimarv  ])urpose 
of*  all  dealin.i;-s  of  j^laintiff  and  defendant  and  said 
District  was  to  carry  out  the  intentions  of  the  con- 
ti-actini;'  ])arties  to  the  agreement  of  December  6, 
1943.  Included  among  such  intentions  a])pears  that 
of  inducing  former  owners  of  land  in  said  District 
to  buy  back  the  land  in  said  District  so  that  revemie 
could  again  be  derived  therefrom.  The  ])laintiff 
and  defendant  must  have  had  in  contem])lation  that 
the  ])rice  agreed  u})on  was  th(^  full  amount  which 
defendant  was  to  pay  and  ])laintiff  was  to  receive. 
Said  agreement  contemplated  that  u])on  payment 
of  the  cash  price  within  90  days  after  confirmation 
of  the  plan,  Buell  should  give  full  release.  The 
release  given  by  jdaintiff,  taken  in  coiijunction 
with  all  the  other  documents,  indicated  that  not 
only  the  land  but  the  defendant,  the  ])urchaser 
thereof,  was  released  from  any  further  liability  for 
payments  to  the  District  oi'  to  plaintiff,  as  Ti'ustee. 
The  lease  contei]i])lated  that  the  crops  should  be 
niatured  and  hai'vested  before  the  pei-centage 
thereof  due  to  the  Disti'iet  would  become  due.  The 
bay  could  not  be  dc^liviuHMl  until  it  was  cut  and 
stacked,  and  the  gi-ain  could  not  be  divided  or 
delivered  until  it  was  gathered  and  harvested.  At 
the  time  of  the  sale  the  grain  was  the  oidy  croj)  on 
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tlio  land  and  was  only  six  inches  liigh,  and  there 
was  i\\  that  time  no  croj)  to  divide  and  there  were 
no  proceeds  to  ])rorate  and  there  was  no  rental 
then  due  [29]  nnder  the  lease,  and  any  right  to 
rental  was  merged  in  the  title  which  defendant 
obtained  when  it  purchased  the  land  from  the  Dis- 
trict. It  would  be  unconscionable,  under  the  cir- 
cumstances of  this  case,  to  require  defendant  to 
pay  plaintiff  rental  on  a  crop  which  w^as  but  six 
inches  high  at  the  time  the  defendant  became  the 
owner  of  the  land  whereon  said  crop  w^as  grown. 

VIII. 

It  is  the  reasonable  construction  of  all  agree- 
ments referred  to  in  the  pleadings  and  the  stipula- 
tion as  to  facts  and  the  proceedings  in  the  bank- 
ruptcy matter,  of  which  this  Court  is  to  take 
judicial  notice,  that  the  bond  holders,  on  whose 
behalf  plaintiff  w^as  acting,  are  not  entitled  to  re- 
ceive the  allotted  payment  of  $32,420.85  made  by 
defendant  as  the  purchaser  of  the  land,  and  rentals' 
in  addition. 

CONCLUSION  OF  LAW 

As  a  conclusion  of  law  the  Court  finds  and  de- 
cides that  plaintiff  take  nothing  by  his  action,  and 
defendant  recover  its  costs  herein  expended. 

Dated  this  6th  day  of  July,  1945. 

MARTIN  I.  WELSH 

United  States  District  Judge. 

[Endorsed]:    Filed  July  6,  1945.  [30] 
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Ill  ihv  District  Court  of  tlie  United  States  for 
the  Northern  District  of  California,  Northern 
Division. 

No.  5023 


W.  E.  BTELL, 


Plaintiff, 


vs. 


SIMON    NEWMAN     COMPANY,    a    California 
Corporation, 

Defendant. 
JUDGEMENT 

In  the  above  entitled  action,  the  defendant  havins: 
appeared  and  answered  and  said  action  havins:  been 
duly  submitted  to  the  Court  for  decision  upon  a 
stipulation  as  to  the  facts,  and  said  matter  havin.f^ 
been  argued  by  counsel  and  submitted  to  the  Court, 
and  the  Court  being'  now  fully  advised  in  the 
premises  and  having  filed  herein  written  findings 
of  fact  and  conclusions  of  law. 

Now,  Tlierefore,  ])y  reason  of  tjie  law  and  the 
findings  aforesaid.  It  Is  Ordered,  Adjudged  and 
Decreed  that  plaintiff  take  nothing  i)y  his  said 
action  and  that  defendant  hav(^  and  recover  from 
])laintiff  its  costs  of  suit  herein  expended. 

Dated  this  Gth  day  of  July,  1945. 

MARTIN  I.  WELSH 

United  States  District  Judge 

[Endorsed]:  Filed  July  fi,  1945.  [:n] 
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[Title  of  Court  and  Cause.] 

NOTICE  OP  APPEAL  TO  TPTE  CIRCUIT 
COURT  OP  APPEALS 

Notice  is  hereby  given  tliat  W.  E.  Buell  plain- 
tiff above  named  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
judgment  entered  in  this  action  on  the  6th  day  of 
July,  1945. 

Dated  and  signed  this  10  day  of  July,  1945. 
J.  EVERETT  BARR 

Attorney  for  A])pellant 

[Endorsed] :  Filed  July  17,  1945.  [32] 


[Title  of  Court  and  Cause.] 

NOTICE  TO  PREPARE  TRANSCRIPT 

To  the  Clerk  of  the  Above-Entitled  Court: 

You  will  please  take  notice  that  the  above- 
entitled  matter  has  been  appealed  to  the  Circuit 
Court  of  the  United  States  in  and  for  the  Ninth 
Circuit,  and  the  appellant  herein  requests  that  a 
transcript  be  prepared  containing  the  following 
items:  The  Complaint  on  file  herein  together  witli 
Exhibits  attached  thereto ;  Answer  of  the  defendant 
together  with  Exhibit  attached  thereto;  tlu^  Sti])u- 
lated  Facts;  Notice  of  Motion  to  Strike;  the  Ruling 
of  the  Court;  the  written  Opinion  of  the  Court,  if 
any;  the  Findings  of  Fact  and  Conclusions  of  T^aw ; 
and  the  Judgement. 
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Dated  tliis  IGtli  day  of  July,  1945. 

J.  i:vkrp:tt  earr 

Attorney  for  Plaintiff 
(Affidavit  of  service  attached  hereto) 
[Endorsed]:  Filed  July  17,  1945.  [33] 


[Title  of  Court  and  Cause.] 

CERTIFICATE  OF  CLERK,  U.   S.  DISTRICT 
COURT   TO   TRANSCRIPT   ON   APPEAL. 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  tliat  the  foregoing  33  pas:es, 
7unn])ered  from  1  to  33,  inclusive,  contain  a  full, 
ti'ue  and  coi-rect  transcript  of  certain  records  and 
proceedings  in  the  case  of  W.  E.  Buell  vs.  Simon 
Newman  Company,  No.  5023,  as  the  same  now  re- 
main on  file  and  of  record  in  this  office;  said  trans- 
script  havinir  been  ])re])ared  pursuant  to  and  in 
accordance  with  the  Notice  to  P7'e])are  Transcrij^t, 
copy  of  which  is  embodied  herein. 

I  further  certify  that  the  cost  of  ]n-eparinu'  and 
ccM'tifyiim'  the  foregoing  record  on  ap]>eal  is  the 
sum  of  Hiirteen  and  40/100  ($13.40),  and  tliat  the 
same  has  been  paid  to  me  by  the  attorney  for  the 
appelhnit  iK^i'ein. 
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In  Witness  Whereof,   I   have  liereunto   set   my 
hand  and  the  official  seal  of  said  District  Court, 
this  3rd  day  of  August,  A.  D.  1945. 
[Seal]  C.  W.  CALBREATH, 

Clerk 
By   F.  M.  LAMPERT 

Deputy  Clerk.  [34] 


[Endorsed]:  No.  11118.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  W.  E. 
Buell,  Appellant,  vs.  Simon  Newman  Company,  a 
California  Corporation,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  Northern  Division. 

Filed  August  6,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


40  W.  E.  BiieU  vs. 

In  the  Circuit  Court  of  Ai)peals  of  the  United 
States  in  and  for  the  Ninth  Circuit 

No.  11118 
W.  E.   Brp]LL, 

Phiintiff  and  appellant, 

vs. 

SIMON  NEWMAN  COMPANY,  a  Califoraia  cor- 
])oration, 

Defendant  and  appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLENT  INTENDS  TO  RELY  AND 
DESIGNATION  OF  PORTION  OF  REC- 
ORD  TO   BE    PRINTED. 

To  the  Appellee  Simon  Newman  Company  and  to 
Treadwell  and  Laughlin,  Its  Attorneys  and  to 
the  Clerk  of  the  Above  Court: 

You  and  each  of  you  will  please  take  notice  that 
the  ap])ellent  requests  that  the  entire  transcript  in 
the  above  matter  be  printed. 

You  will  further  please  take  notice  that  the 
ay)pellent  will  rely  u])on  the  following  points  upon 
appeal. 

A.  That  the  tindinc:s  are  not  in  accordance  with 
the  evid(»nc(\ 

B.  'I'hat  the  answer  of  the  appellee  did  not  state 
a  valid  and  sufficient  defense. 

C.  That  the  release  <j;\you  by  the  appellant  and 
set  foi'th  in  appellees  answer  did  not  release  a])- 
pellee  from  the  conti'actni'al  obligation  to  pay  rent. 


Simon  Ne^vman  Company  41 

D.  Tliat  tlie  sale  of  the  land  to  the  appellee  did 
not  act  as  a  merger  of  the  title  and  rent  in  that  a 
previous  grant  of  the  rent  liad  been  made  to  appel- 
lant. 

Dated  and  Signed  this  10th  day  of  August,  1945. 


Attorney  for  Appellant. 

(Affidavit  of  Service  by  Mail  Attached.) 

[Endorsed]:     Filed    Aug.     17,     1945.     Paul     P. 
O'Brien,    Clerk. 
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In  the  Circuit  Court  of  Api)eals  of  the  United 
States  in  and  for  the  Ninth  Circuit 


W.  E.  BUELL, 


No.  11118 

Plaintiff  and  Appellant, 

vs. 


SIMON  NEWMAN  COMPANY,  a  California  cor- 
poration. 

Defendant  and  Appellee. 

NOTICE  OF  MOTION  THAT  CERTAIN 
PAPERS  BE  MADE  PART  OF  RECORD 

To  Simon  Newman  Company,  Defendant  and  Ap- 
pellee, and  to  Treadwell  and  Laughlin,  Its  At- 
torneys 

You  and  each  of  you  will  please  take  notice  that 
upon  Monday,  the  19th  day  of  November,  1945,  at 
the  hour  of  10:00  o'clock  A.M.  of  said  day  at  the 
regular  place  of  setting  of  the  above  entitled  coui-t, 
appellant  will  move  that  the  documents  attached 
hereto  be  made  a  part  of  the  record,  said  documents 
being  Petition  for  Composition,  Agreement  of  Com- 
position, and  Interlocutory  Decree  of  the  court  ap- 
I^roving  petition,  in  the  matter  of  the  Montague 
Water  Conservation  District,  Bankrupt,  No.  10508, 
in  the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  Northern  Division ; 
said  motion  will  be  based  upon  the  stipulation  at- 
tached hereto. 
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Certified  copies  of  the  documents  involved  are 
annexed  hereto  as  exhibits. 

Dated  this  31  day  of  October,  1945. 

J.  EVERETT  BARE, 

Attorney  for  Appellant. 

[Endorsed] :     Failed  November  3,  1945.    Paul  P. 
O^irien,  Clerk. 


[Title  of  Circuit  Court  of  A])])eals  and  Cause.] 

STIPULATION 

It  Is  Stipulated  by  and  between  the  parties  that 
the  above  entitled  Court,  on  the  appeal  herein,  may 
take  judicial  notice  of  the  proceedings  in  the  mat- 
ter of  Montague  Water  Conservation  District, 
Bankrupt,  No.  10503,  in  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Northern  Division. 

It  Is  Further  Stipulated  that  the  a])j)ellant  shall 
furnish  the  Court  with  a  co))y  of  the  said  ])roceed- 
ings,  consisting  of  the  petition  for  composition,  in- 
cluding   the    agreement    of    composition    attaclicd 
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thereto,  and  the  order  of  Court  approving  such  pe- 
tition. 

Dated  this  17th  day  of  August,  1945. 

J.  EVERETT  BARR, 

Attorney  for  Appellant. 

TREADWELL  &  LAUGHLIN. 

EDWARD  P.  TREADWELL, 

By  REGINALD  S.  LAUGHLIN, 
Attorneys  for  Appellee. 

The  foregoing  stipulation  is  approved. 


Presiding  Judge. 

[Endorsed]:     Piled  November  3,  1945,  Paul  P. 
O'Brien,  Clerk. 


At  a  Stated  Term,  to  wit:  The  October  Term 
1945,  of  the  L'nited  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  in  the  Court 
Room  thereof,  in  the  City  and  County  of  San  Fran- 
cisco, in  the  State  of  California,  on  Monday,  the 
nineteenth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-five. 

Present:  Honorable  Francis  A.  Garrecht,  Sen- 
ior Circuit  Judge,  Presiding;  Honorable  Clifton 
Mathews,  Circuit  Judge;  Honorable  William  Healy, 
Circuit  Judge. 
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[Title  of  Cause.] 

ORDKR  GRANTING  MOTION  TO  INCLUDE 
AVITIIIN  TRANSCRIPT  OF  RF.CORD 
CERTAIN  DOCUMENTS  IN  THE  MAT- 
TER OF  MONTAGUE  WATER  CONSER- 
VATION DISTRICT 

Upon  considei'ation  of  tlie  motion  of  ap])ellant 
for  inclusion  within  the  transcript  of  i-ecord  in  this 
cause  of  certain  documents  filed  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  Northern  Division,  in  a  matter  therein 
entitled  ''In  the  Matter  of  Montague  Water  Con- 
servation District,  Bankru])t,  No.  10503,''  and  of 
the  stipulation  of  counsel  for  respective  parties,  and 
good  cause  therefor  appearing, 

It  Is  Ordered  that  said  motion  be,  and  liereby 
is  granted,  and  that  the  following  papers,  viz.  Pe- 
tition for  Com])osition,  Agreement  of  Com])osition 
and  Interlocutory  Decree  of  said  District  Court  aj)- 
proving  Petition,  filed  in  the  Matter  of  the  Mon- 
tague Water  Conservation  Disti-ict,  Dankni])t,  No. 
10503  be,  and  they  hereby  are  made  a  i)art  of  the 
transcript  of  record  in  this  cause. 

This  AgrecMneiit  made  and  entei'cd  into  this  sixth 
day  of  December,  1943,  by  and  between  W.  E. 
Buell  and  the  Montague  Water  Conservation  Dis- 
trict hereinafter  referred  to  as  tlic  District. 

AVitnessctli : 

Whereas,  the  District  is  an  Ii-riuation  Disti'ict 
dulv   organized    under   the    Laws   of   California    re- 
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latiii.^'  to  the  organization  of  Irrie:ation  Districts, 
in  the  year  1925  and  has  existed  continuously  since 
that  date  as  an  irrigation  district  located  in  Siski- 
you County,  California. 

Whereas,  on  or  about  the  1st  day  of  Jauuary, 
1926,  the  District  caused  to  be  issued  and  sold  in 
the  manner  provided  by  law  its  coupon  bonds  in 
the  total  sum  of  $1,395,000.00  bearing  interest  at 
6%  per  annum  which  interest  is  evidenced  by  semi- 
annual interest  coupons  attached  to  each  of  said 
bonds,  and  such  bonds  being  in  denominations  of 
$1,000.00  and  payable  to  bearer,  and  numbered  con- 
secutively, from  1  to  1395  and  maturing  annually 
from  1947  to  1966; 

And  Whereas,  none  of  the  principal  of  said  bonds 
has  been  paid  and  the  interest  coupon  on  bonds 
number  1  to  275  inclusive  and  296  to  1395  inclusive 
due  the  1st  day  of  January,  1931  and  subsequent, 
and  coupons  due  the  1st  day  of  July,  1932  and 
subsequent,  on  bonds  number  276  to  295  have  not 
been  paid  and  all  coupons  due  subsequent  to  the 
1st  day  of  July,  1932  have  not  been  paid. 

And  Whereas,  the  said  Buell  has  in  his  posses- 
sion for  the  purposes  of  collection  $1,265,000.00 
])ar  value  of  said  bonds  and  the  interest  coupons 
attached  thereto  whicli  is  (.909)  90.9%  of  the  out- 
standing bonds; 

And  Whereas,  and  compromise  or  liquidation  of 
the  outstanding  bonds  of  the  District  must  take 
into  consideration  the  owners  of  the  bonds  not  held 
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by  the  said  BucU.     These  owiiei'S  shall  be  herein- 
after referred  to  as  the  non-deposited  bondholders; 

And  Wh(»reas,  a  schedule  has  been  ])i'ej)nred  and 
attached  hereto  and  marked  Exhibit  "A"  and  by 
reference  made  a  part  hereof  containinu'  the  num- 
bers, denominations  and  amounts  of  all  i)onds  and 
coupons  in  the  possession  of  the  said  Huell ; 

And  Whereas,  the  Disti'ict  has  made  no  h'vy  for 
the  purpose  of  ■{)ayinir  the  outstandinc:  bonds  and 
coui)ons  since  1932,  except  a  levy  f(^r  $:^>,000.00 
made  in  1942; 

And  Whereas,  all  the  bonds  and  couj)ons  issued 
and  above  mentioned  are  a  <2:eneral  obligation  of 
the  District; 

And  Whereas,  it  is  agreed  ])y  the  ])arties  hereto 
that  the  outstanding  bonds  and  cou})ons  are  in  an 
amount  greater  than  tlie  District  can  ])r.y  v.ithin 
the  time  set  for  the  matui-ity  of  said  blonds  and 
coupons; 

And  Whereas,  the  said  I>uell  an<l  the  District 
have  caried  on  negotiations  looking  towai'd  i\  com- 
promise and  a  n^duction  (^f  the  (nitstandiiv-i"  bonded 
indebtedness  of  the  District,  and  a  waiver  of  the 
general  obligation  feature  of  thc^  bondc^d  indebted- 
ness and  an  agreement  permitting  any  individual 
land-owner  to  pay  his  adjusted  shai-c  of  the  out- 
standing;' boiuhvl  indebtedness  and  thus  I'elieve  his 
land  of  furtl.iM'  liability  foi-  the  jjayment  nf  all  th(^ 
outstanding  bond  and   interest   indrhtedness: 

And   Wli(M-eas,  a  schedule  has  been   pi-epai'e(l   by 
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the  ])arties  hereto  in  wliicli  each  tract  of  land  in 
the  District  has  been  listed  and  an  amount  set  down 
o])posit(^  the  description  of  each  tract  and  such 
schedule  has  been  attached  hereto  marked  Exhibit 
*^B-'  and  by  reference  made  a  part  of  this  con- 
tract ; 

Now,  Therefore,  in  consideration  of  the  nmtual 
covenants  and  agreements  hereinafter  provided  the 
j)arties  hereto  agree  as  follows,  and  submit  the 
following  as  a  plan  of  adjustment  in  accordance 
with  the  provisions  of  Section  81  to  84  of  the 
United  States  Bankruptcy  Act. 

I. 

That  the  said  Buell,  as  trustee  for  all  bond  hold- 
ers, will  accept  from  any  individual  land  owner  in 
the  District  in  full  settlement  of  the  liability  of 
such  land  for  the  payment  of  all  the  outstanding 
l)onds  and  coupons  of  the  District  whether  due  or 
to  become  due  the  amount  set  forth  in  Exhibit  *'!>"' 
opposite  the  description  of  such  land  in  the  column 
marked  ^^Cash  Price''  if  paid  in  cash  on  or  before 
ninety  days  after  the  final  confirmation  of  this  plan 
by  the  U.  S.  District  Court  as  provided  in  })ara- 
graph  III  hereof,  and  give  full  releases  therefore 
as  provided  herein. 

II. 

That  said  Buell,  as  trustee  for  all  of  the  ])ond 
holders,  will  acce])t  from  any  land  owner,  not  desir- 
ing to  ])ay  in  cash  as  just  above  provided,  in  full 
settleineiit  of  tln^  liability  of  such  laud  for  the 
})ayment  of  all  the  outstanding  bonds  and  cou])ons 
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of  the  District  whether  due  or  to  become  due,  a  note 
and  a  first  deed  of  trust  upon  the  land  of  sueli 
land  ownei'  containing  the  foHowing  term  and 
amounts,  to-\vit : 

(a)  Such  note  and  deed  of  trust  shall  he  in  an 
amount  equal  to  the  amount  shown  opposite  the 
description  of  such  land  in  Exhibit  ''\V\  in  the 
colunm  marked  *'Term  Price"  and  shall  be  for  a 
teriii  of  not  to  exceed  10  years  and  shall  b(^ai'  int^'r- 
est  at  the  rate  of  5%  per  annum  from  the  date  of 
execution  of  the  note  and  deed  of  trust,  if  made 
prior  to  90  days  after  final  confirmation  of  the 
])lan  by  the  District  Court  of  the  United  States  as 
provided  in  para,2:raph  III  hereof,  if  executed  sulv 
sequent  to  expiration  of  said  90  day  period,  said 
note  and  deed  of  trusts  shall  bear  interest  from 
the  date  of  the  expiration  of  such  90  day  period, 
and  such  note  and  deed  of  trust  shall  l-e  ])ayable 
as  follows:  1/10  of  the  ])rincipal  upon  th(^  execu- 
tion of  such  note  and  deed  of  trust  and  1  '10  or 
more  of  the  remaining  ])i"inci])al  and  the  earned 
interest  each  year  thereafter  until  tlie  full  sum  is 
])aid  in  full.  Provichnl,  however,  tliat  an\-  l:m<l 
owner  desiring  to  r(^li(^v(^  his  In.nd  l)y  tlu^  execu- 
tion of  a  note  and  deed  of  tru^t  ;is  ])]'i)vi(l(vl  above 
shall  ])rior  to  the  execution  of  such  deed  of  Xvw^i 
fui'uish  the  said  bond  hohlcM-  with  satisfactory  ])roof 
that  all  taxes,  li(»ns  and  encumbrances  of  nil  kinds 
have  been  ])aid  oi*  subrogated  to  tlie  li(  n  of  such 
(l(^ed  of  trust,  and  fui'ther  satisfactory  pi-oof  that 
such  land  owner  has  merchantal^le  tith^  to  the  land 
sought   to  b(^  conveyed   in   trust,  \vlii('h   ])roof  may 
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be  by  abstract  or  a  policy  of  title  insurance  issued 
by  a  company  authorized  to  do  business  in  Cali- 
fornia. Taxes  and  assessments  which  have  become 
a  lien  but  are  not  yet  payable  shall  be  excepted  from 
the  foregoing-.  The  policy  to  be  delivered  contem- 
poraneously with  the  recordation  of  the  deed  of 
trust. 

(b)  Should  any  individual  land  owner  desire 
to  release  his  land  from  the  obligation  of  the  out- 
standing bonds  and  coupons,  either  by  the  payment 
of  cash  or  the  execution  of  a  note  and  deed  of 
trust,  after  the  expiration  of  90  days  from  the 
final  approval  of  this  contract  by  the  District  Court 
of  the  United  States,  the  said  Bond  holders  will 
accept  such  cash  payment  or  delivery  of  note  and 
deed  of  trust  and  release  such  lands  in  the  manner 
herein  provided;  provided,  however,  that  the  amount 
of  such  cash  pajmient  or  note  shall  be  increased 
ten  per  cent  over  the  amount  shovv^n  opposite  the 
description  of  such  land  in  Exhibit  ^'13"  in  the 
columns  marked  ^^Term  Price''  or  *^Cash  Price", 
as  the  case  may  be,  for  each  year  or  fraction  thereof 
after  the  expiration  of  said  90  day  period. 

III. 

That  in  consideration  of  the  agreement  by  said 
bondholders  to  release  the  lands  in  the  District 
from  liability  for  payment  of  the  outstanding  bonds 
and  coupons  of  the  District  in  the  manner  provided 
above  the  District  agrees: 

(a)     To  pay  to  the  bondholders  all  Money  in  the 
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Bond  fund  of  the  District  ui)on  the  confirmation 
of  this  contract  by  the  U.  S.  District  Court  as 
])rovided  in  j)aragraph  III  (E)  and  to  ])ay  to  the 
Ixmdliolders  from  time  to  time  all  money  that  there- 
aftei-  may  accrue  to  said  bond  fund  and  also  to 
make  all  amiual  levies  for  bond  and  interest  in 
an  amount  and  at  the  times  requircMl  by  tlie  Irrio:a- 
tion  District  Laws  of  Califoi*nia. 

(b)  To  enforce  the  collection  of  such  levies  and 
take  deeds  at  the  time  and  in  tlu^  manner  ])r()vided 
hy  the  laws  of  California,  and  to  ])ay  all  such 
collections  to  the  bondholders  or  their  le2:al  re])re- 
sentative.  The  District  shall  take  deeds  of  all  lands 
sold  to  the  District  for  such  delinquent  levies  im- 
mediately upon  the  expiration  of  the  time  provided 
foi"  redemption. 

(c)  To  cancel  any  such  levies  herc^tofore  made 
or  hereafter  to  be  made  upon  lands  in  the  District 
which  have  been  released  from  liability  foi'  the 
])ayment  of  the  outstandini^^  bonds  and  cou])ons  in 
the  maimer  provided  in  ])arai2.rap]is  I  and  1  I  ]HM-(M»f 
and  u])on  lands  conveyed  to  the  bond  hohh^rs  or 
th(Mr  lei^al  re])resentative  pursuant  to  this  ])lan ; 
])rovided  that  the  amount  of  such  sums  so  cancellci^ 
shall  be  considered  ]^aid  and  b(^  credited  on  tlie 
books  of  the  District  as  a  paymeiit  upon  the  out- 
standini;-  bonds  and  interest  cou])ons,  and  the  ]>arties 
lu^reto  accree  that  the  bond  and  interest  debt  shall 
th(M'(Mipon  b(»  deeuKMl  to  ])v  paid  and  rcduciMl  in 
th(^  a?nount   of  the  assessment  so  cancdhMJ. 

(d)  To  take  collector's  deed  to  all  })i'ivate  prop- 
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erties  herotofore  and  on  or  before  the  24tli  day  of 
Aii.i^'ust,  1939,  sold  to  the  District  for  delinquent 
assessments,  as  to  which  snch  deeds  have  not  here- 
tofore been  taken  exclusive,  however,  of  })roperty 
now  used  for  public  governmental  purposes,  and 
to  secure  by  n(\i^otiation  or  purchase  all  title  of  the 
City  of  Montague  and  of  the  State  of  California, 
in  and  to  lands  to  which  the  District  also  holds 
title,  and  upon  the  expiration  of  ninety  days  from 
the  date  of  final  confirmation  of  this  conti*act  by 
the  United  States  District  Court,  as  provided  in 
paragraph  III  hereof,  tlie  District  agrees  to  ex- 
ecute and  deliver  to  the  said  Buell  a  deed  to  all 
--non-operative  property  then  standing  in  the  name 
of  the  District,  exclusive  of  property  now  used  for 
pul)lic  government  purposes.  The  District  shall 
also,  as  title  thereto  is  acquired,  convey  to  Buell 
all  lands  hereafter  acquired  by  the  District  prior 
to  the  1st  day  of  January,  1942,  as  well  as  all  lands 
hereafter  acquired  by  the  District  by  reason  of  non- 
payment of  assessments  levied  by  the  District  for 
bond  and  interest  payments,  the  latter  irrespective 
of  whether  upon  such  lands  there  be  unpaid  assess- 
ments levied  since  December  31,  1941,  for  main- 
tenance and  operation.  All  non-operative  property 
now  owned  ))v  the  District  and  uschI  for  public 
governmental  purposes  shp.ll  also  be  conveyed  to 
Buell  when  such  use  ceases.  Said  deeds  and  con- 
veyances shall  convey  said  lands  free  and  clenr  of 
all  taxes  and  assessments  due  and  un})aid  at  the 
time  of  the  delivery  thereof,  except  as  to  lands 
acquired   subsequent   to   the   24th   day   of   Auirust, 
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1939,  upon  sal(\s  to  the  Distrir-t  for  (lolinquent  as- 
sessments and  these  hinds  shall  he  deechMl  to  T^uell, 
free  and  clear  of  all  District  assessments  and  if 
there  be  unpaid  state,  county,  or  city  taxes  u])on 
sucli  lands  the  District  sh:dl  ])ay  sp.cli  tax('s  in 
excess  of  a  sum  equal  to  tlic  total  amount  of  the 
last  three  luipaid  maintenance  and  operntioii  assess- 
ments levied  upon  such  lands  by  the  District,  and 
all  such  deeds  of  conveyance  to  Buell  mentioned 
above  shall  contain  a  s])ecial  warranty  of  all  ])ro- 
ceeding's  on  which  the  title  to  such  lands  was  ac- 
quired by  the  District  and  no  otluM'  warranty.  All 
property  conveyed  to  Buell  shall  ))e  leleased  from 
liability  to  ])ay  the  outstandinc:  bonds  and  coupons. 
All  such  property  so  deeded  to  Buc^ll  shall  be  sold 
or  rented  by  him  on  such  terms  and  at  such  ])rices 
as  he  shall  determine  in  his  best  judgment  as  trustee 
for  all  of  the  bondholders  of  the  District. 

(e)  To  institute,  upon  the  execution  of  this 
agreement,  at  its  owni  expense,  a  ])roceedinc'  in  the 
United  States  District  Court  for  the  Xorthern  Dis- 
trict of  California,  under  the  ])i()visions  of  tli(' 
Bankruptcy  acts  of  the  Ignited  States  n^latinu"  to 
debt  adjustments  of  Muni(M])al  Cor])oi'ations,  for 
the  puT"l)ose  of: 

(1)  Securing  the  coTifii'mation  of  this  plan  by 
the  said  CouH;  and 

(2)  Hinding  to  the  terms  of  this  ])lan  all  out- 
standing bonds  and  coupons  issued  by  the  District 
as  ])rovided  by  the  said   l^ankru])tcy  Act;  and 


Simon  Nervman  Company  55 

(3)  Securing  the  confirmation  of  the  Court  to 
the  provisions  of  this  plan  relating  to  the  distribu- 
tion of  the  moneys  received  by  the  bond  holders 
as  provided  herein. 

IV. 

All  payments  made  to  the  said  Buell,  as  trustee 
for  all  the  bond  holders  under  this  plan  or  received 
by  liim  fi'om  the  sale  or  rental  of  any  lands  acquired 
])y  liim  by  deed  from  the  District  or  by  foreclosure 
of  any  mortgage  or  deed  of  trust  held  ])y  him,  may 
be  deposited  by  said  Buell  as  trustee  forthwith  in 
the  Portland  Trust  and  Savings  Bank  in  Portland, 
Oregon  and  from  such  moneys  so  deposited  the  said 
Portland  Trust  and  Savings  Bank  shall  deduct  all 
reasonable  charges  and  expenses  and  shall  then 
divide  the  balance  remaining  between  the  non- 
depositing  bond  holders  and  said  Buell  in  accord- 
ance with  their  proportionate  interests  therein.  The 
said  Portland  Trust  and  Savings  Bank  shall  i)ay 
to  the  non-depositing  bond  holders  from  time  to 
time  upon  demand  their  respective  shares  of  the 
money  so  received  as  determined  above.  Provided, 
however,  that  before  any  non-depositing  bond 
holder  shall  })e  entitled  to  receive  any  money  from 
said  Portland  Trust  and  Savings  Bank  as  provided 
above,  he  shall  deposit  with  the  said  Portland  Trust 
and  Savings  l>ank  any  bonds  and  coupons  held  i)y 
hini  and  he  further  shall  agree  in  writing  tliat  such 
bonds  and  coupons  shall  be  held  in  conformity  with 
the  plan  of  debt  adjustment  provided  by  this  agree- 
ment and  shall  authorize  in  writing  the  said  Port- 
land Trust  and  Savings  Bank  to  deliver  the  said 


53  W,  E.  Buell  vs. 

bonds  to  the  District  for  cancellation  n])on  tlie  coni- 
j)letion  of  the  })lan  contained  herein. 

V. 

It  is  further  a.c^reed  and  understood  that  wlien- 
ever  all  lands  in  tlu*  District  have  either  been 
released  from  liability  for  the  payment  of  the 
bonds  and  coupons  issued  by  the  District  by  the 
payment  of  cash  or  the  execution  of  a  deed  of  trust 
as  provided  herein  or  have  been  deeded  to  said 
Buell,  as  trustee  for  all  the  bondholders,  as  pro- 
vided in  paragraph  III  hereof,  t]wu  tlie  Poii^land 
Trust  and  Savings  Bank  shall  be  anthorized  to 
deliver  all  of  the  bonds  and  cou])()ns  deposited  with 
it  to  the  District  for  cancellation,  and  it  is  further 
understood  and  agreed  that  during  the  time  this 
contract  is  in  operation  the  bonds  and  cou])ons  nov; 
on  deposit  oi*  which  may  hereafter  be  deposited 
with  the  Portland  Trust  and  Savings  Bank  ])ur- 
suant  to  this  contract  shall  be  held  by  said  Port- 
land Trust  and  Savings  Bank  in  escrow  and  shall 
not  be  taken  from  escrow  exce|)t  by  agreenu^nt  of 
the  parties  hereto. 

VI. 

It  is  further  agi'eed  and  understood  that  the  Dis- 
trict will,  upon  the  excu-utioii  of  this  contract,  take 
the  necessary  legal  ste])s  to  exclude  I'l'oiu  the  Dis- 
trict all  lands,  now  owned  by  tlie  District,  which, 
according  to  the  original  engineering  plans  of  the 
District,  were  to  be  servc^l  with  In-iuation  Watcu- 
from  the  Lateral  ''A''  canal  of  said  District.  It 
is   further   agreed   and   understood   that    upon   the 
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conclusion  of  the  exclusion  proceedings  just  a])ove 
mentioned  and  upon  the  confirmation  of  this  j)lan 
by  the  U.  S.  District  Court  as  provided  in  Para- 
graph III  (E)  hereof  the  District  will  execute  and 
deliver  to  the  said  Buell  as  trustee  for  all  bond- 
holders a  good  and  sufficient  bill  of  sale  conveying 
to  said  Buell  as  trustee  for  all  the  bondholders  all 
of  the  right  title  and  interest  of  said  District  to 
that  certain  water  turbine,  pump  and  valves  now 
located  in  the  pumping  plant  built  to  supply  water 
to  the  Lateral  "A''  canal  as  the  said  turbine,  pump 
and  valves  would  be  no  longer  needed  as  operating 
property  of  the  District. 

VII. 

Individual  land  owners  may  make  their  offer  to 
pay  pursuant  to  the  terms  of  paragraphs  I  and  11 
hereof,  either  to  the  said  Buell,  as  trustee  for  all 
the  bondholders  personally  or  to  the  Secretary  of 
the  District  at  its  Office  in  Montague,  Californi?v, 
for  the  account  of  said  Trustee. 

VIII. 

All  income  from  rents  and  royalties  accruing 
after  December  31,  1943,  u])on  lands  now  owin^d 
by  the  District  shall  l)elong  to  the  l)ondh()ldev^, 
j)rovided  that  if  this  contract  shall  not  be  approved 
by  the  Ihiited  States  District  Court  for  the  Noi^tli  - 
ern  District  of  California,  such  rental,  royalties 
and  leases  shall  ])elong  to  the  Disti'ict.  Also  jmo- 
vided,  however,  that  from  such  iHMital  there  shall 
be  deducted  and  retained  by  the  District  an  amount 
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equal  to  tlie  maintenance  and  operation  assessments 
tliat  would  have  been  levied  u7)on  the  lands  from 
which  such  rental  is  derived  had  the  lands  been 
in  private  ownership. 

IX. 

AVhenevcM-  land  has  been  released  from  ()l)liij:ation 
pursuant  to  paragraphs  I  and  II  hereof,  the  said 
Trustee,  shall  make,  execute  and  deliver  to  tlie 
owner  of  such  land  a  release  substantially  in  the 
form  of  Exhibit  **C'^  hereto  attached,  which  re- 
lease shall  be  acknowled,i;'ed  so  that  it  may  be  re- 
corded in  the  records  of  the  County  of  Siskiyou, 
State  of  California. 

X. 

No  segrep^ation  of  the  separately  ])riced  j)arcels 
shown  in  Exhibit  '^W  will  be  accepted  and  releases 
will  only  be  executed  for  any  entire  parcel  of  land 
so  separately  described  and  price  in  Exhibit  '*I3". 

XI. 

It  is  further  understood  and  ai^reed  tliat  the 
District  will  pay  to  the  said  Trustee,  for  the  bcMietit 
of  all  of  the  bondholders,  any  and  all  moneys  re- 
ceived by  the  said  District  by  virtue^  of  cei^tain 
condemnation  proceeding's  now  in  ])i"ouress  in  the 
Courts  of  California  for  Siskiyou  County.  Sucli 
condemnation  ])roceedinc:s  beinc:  for  the  purpose  of 
acquii'iiiL;-  cei-tain  lands  of  tlic  District  for  use  as 
an  Army  Air  Ei(*ld. 

hi  Witness  AVhcreof,  the  said    W.    E.    nucll   has 
hereunto  set  his  hand  the  dav  and  vear  first  above 
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written  and  the  Montague  Water  Conservation  Dis- 
trict has  caused  these  presents  to  be  executed  and 
its  seal  hereto  attached  by  its  President  and  Secre- 
tary thereunto  duly  authorized,  the  day  and  year 
first  above  written. 

W.  E.  BUELL 

Montague    Water    Conserva- 
tion  District 

By  SIDNEY  O  ^CONNOR 

President 
ROY  E.  SWIGART 
Secretary 

This   Is   to    Certify   that   William   E.    Buell,    as 

trustee,  has  received  from (a)  the 

sum   of  $ in  cash   or    (b)    a   mortgage 

u])on   the  land   hereinafter  described  for  the   sum 

of  $ ,   the   receipt   of  which   is   here])y 

acknowledged. 

payment 

In  consideration  of  the  above  delivery  of  mort- 
gage   and    pursuant    to    the    provisions    of    that 

cei'tain  contract  dated   ,  19.  .   and 

entered  into  by  and  between  William  E.  Buell  a^d 
the  Montague  Water  Conservation  District  and 
which  contract  was  thereafter  approved  and  con- 
fii'med  by  the  District  Court  of  the  United  States 

for  California  in  a  decree  entered  the day 

of 19.  .  in  the  ca-se  numbered 

entitled  ''In  the  Matter  of  the  Montague  Water 
Conservation  District''  and  whieli  decree  has  been 
filed  in  the  records  of  the  County  Recorder  of  Siski- 
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you  County,  California,  in  Book ,  Pa,2:e 

of  official  ircords  of  Siskiyou  County. 

Tlie  undersigned  William  K.  Jiue^ll,  actins:  on 
behalf  of  all  of  the  j)resent  outstanding'  })ond  hold- 
ers of  the  Montague  Water  Conservation  District 
as  provided  in  the  decree  of  the  District  Court  of 
the  United  States  for  California,  just  above  men- 
tioned, does  by  these  presents  forever  release  the 
hereinafter  described  real  ])roperty,  located  in  the 
boundaries  of  the  Montague  Water  Consei-A^ation 
District  from  any  liability  for  the  payment  of  the 
present  outstanding  bonds  and  interest  thereon  of 
the  Montague  Water  Conservation  District. 

Land  Description: 

Dated  this day  of 19 .  . . 

WILLIA^yl  E.  BUELL, 
Trustee 

Bv  


State  of 

County  of ss. 

On  this day  of 19.  .,  befoi-e 

me,  a jieisonally  ap])eared 

,  known  to  !ne  to  be  the  per- 
son who  signed  the  foregoing  release  and  acknowl- 
edged to  me  that  he  signed  the  same  as  his  fee  and 
voluntary  act  for  the  us(\s  and  purposes  tliei*ei]i 
contained. 


Shnan  Newman  Compayiy  Gl 

My  commission  expires 

I  hereby  certify  that  the  annexed  instrument  is 
a  true  and  correct  co])y  of  the  orie^inal  on  file  in 
my  office. 

Attest : 

C.  W.  CALBREATH, 
Clerk,  District  (Jourt  of  the  U.  S.  Northern  District 
of  California, 

By  F.  M.  LAMBERT 

Deputy  Clerk 

[Endorsed] :    Filed  Dec.  10,  1943. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Northern  Division 

In  the  Matter  of 

THE  MONTAGUE  WATER  CONSERVATION 
DISTRICT, 

J>ankvu])t. 

PETITION  FOR  CONFIRMATION 
OF  COMPOSITION 

To  the  Honorable  Martin  I.  Welsh,  Jud^e  of  the 
Above-Entitled  Court : 

Comes  now  the  Montague  Water  Conservation 
District,  an  iri'i nation  district,  organized  uikUt  IIk^ 
laws  of  California,  relating  to  the  organization  of 
Irrigation  Districts  and  petitions  the  Court  foi-  a 
confirmation    of    the    j)lan    of    composition,    of   its 
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bonded  debt,  attached  hereto,  under  the  ])rovisions 
of  Sections  81  to  84,  inclusive,  of  the  Bankru])tcy 
Act  of  the  United  States  and  in  sui)port  of  tliis  i)e- 
tition  your  ])etitioner  alleges: 

I. 

That  the  Montague  Water  Conservation  District 
was  organized  in  the  year  1925  and  has  existed  con- 
tinuously since  that  date  as  an  Irrigation  District 
located  wholly  within  Siskiyou  County,  California. 

II. 

That  on  or  about  the  1st  day  of  January,  192(), 
the  said  District  caused  to  be  issued  and  sold,  in  the 
manner  provided  by  law,  its  coupon  bonds  in  the 
total  sum  of  $1,395,000.00  and  bearing  interest  at 
6%  per  annum,  which  interest  is  evidenced  by 
semi-annual  interest  coupons  attached  to  each  of 
said  bonds,  and  such  bonds  being  in  denomination 
of  $1,000.00  and  payable  to  bearer,  and  mnnbered 
consecutively  from  1  to  1395  and  maturing  serially 
from  1947  to  1965. 

III. 

That  none  of  the  princii)al  of  said  bonds  has  been 
l)aid  and  interest  coupons  dated  January  1,  1931, 
and  subsequent  are  ])ast  due  and  unpaid  on  all  of 
the  above  mentioned  bonds  exce])t  bonds  mnnbered 
276  to  295,  inchisive,  upon  which  interest  coupons 
dated  July  1,  1932,  and  subsequent  are  past  due 
and  uiij)ai(l. 

IV. 

That  said  bonds  and  coupons  above  mentioned 
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are  payable,  according  to  tlie  laws  of  California, 
from  annual  assessments  levied  upon  the  lands 
within  the  boundaries  of  the  District;  that  the  an- 
nual assessments  required  to  meet  the  outstanding- 
bonded  indebtedness  and  the  interest  thereon  are 
greater  than  the  land  owners  can  pay  and  the  total 
outstanding  debt  of  the  district  is  much  greater 
than  the  value  of  the  lands  within  the  district ;  that 
as  a  result  a  major  portion  of  the  lands  within  the 
District  have  been  foreclosed  by  the  District  for 
failure  to  pay  assessments  and  because  of  this  situa- 
tion the  ability  of  the  District  to  pay  its  obligations 
has  been  further  reduced  until  it  has  become  im- 
possible, and  the  District  is  and  has  been  for  many 
years,  insolvent  and  unable  to  meet  its  debts  as  they 
have  matured,  or  will  mature,  making  it  imperative 
that  the  District  effect  a  composition  of  its  bonded 
debt  in  order  to  continue  in  existence. 

V. 

That  a  plan  of  composition  of  the  bonded  indebt- 
edness of  the  District  has  been  agreed  upon  be- 
tween the  District  and  Mr.  W.  E.  Buell,  represent- 
ing 90.9%  of  the  outstanding  bonded  debt  and  the 
interest  thereon  and  such  j)lan  is  attached  hereto 
and  is  by  these  presents  presented  to  the  Court. 

VI. 

That  by  the  execution  of  the  attached  plan  of 
composition  .909%  of  the  creditors  of  the  District 
have  consented  in  writing  to  the  i)lan  of  composi- 
tion attached  hereto. 
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VII. 

That  the  only  indebtedness  of  the  District  af- 
fected by  the  i)lan  of  composition  attached  hereto 
is  the  outstanding  bonded  indebtedness  described 
above  and  as  a  result  there  is  only  one  class  of 
creditor. 

VIII. 

That  a  list  of  the  known  owners  of  the  outstand- 
ing bonds  of  the  District  together  with  their  ad- 
dresses, where  known,  and  the  amounts  of  their 
claims  is  attached  hereto,  mai-ked  Exhibit  'A,'  and 
by  reference  made  a  part  of  this  petition.  That 
such  list  shows  separately  those  creditors  who  have 
accepted  the  i)lan  of  composition  attached  hereto 
and  also  those  creditors  who  have  not  accepted  the 
plan  of  composition. 

IX. 

That  the  owners  of  the  hinds  within  the  bounda- 
ries of  the  District  are  affected  by  the  plan  of  com- 
position attached  hereto  and  therefore  there  is  at- 
tached hereto  marked  '!>,'  and  by  leference  made 
a  part  hereof,  a  list  of  llie  known  i-ecord  owners, 
together  with  their  addresses,  of  all  the  lands  within 
the  boundaries  of  the  District  affected  hy  the  plan 
of  com])osition  attached  luM-eto. 

Wherefore  yonr  Petitioner  ])rays: 

1.  That  the  Conrt  entei*  an  onh^r  herein  a])|)rov- 
ing  the  ])etition  nnd  tlu^  filing  thereof  under  the 
provisions  of  the  Dankruptcy  Act  and  directing 
that   notice   of  these   proceedings  be   given   as   re- 
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(luired  by  the  Bankruptcy  Act  and  fixing  a  date 
of  hearing  upon  this  petition  and 

2.  That  upon  the  comi)letion  of  the  hearing  an 
interlocutory  decree  be  entered  approving  the  i)lan 
and  i)utting  the  same  into  effect  and 

3.  That  upon  the  comjjletion  of  the  plan  of  com- 
position, a  final  decree  be  entered,  discharging  pe- 
titioner from  all  debts  and  liabilities  iji  accordance 
with  such  plan  and 

4.  That  the  Court  grant  such  further  orders, 
decrees  and  relief  in  the  premises  as  may  be  re- 
quired to  complete  the  jurisdiction  of  the  Court  and 
as  may  be  deemed  just  and  equitable. 

MONTAGUE     WATER     CON- 
SERVATION DISTRICT. 

By  SIDNEY  O'CONNOR,  • 

President. 
Attest : 
[Seal]  ROY  E.  SWIGART, 

Secretary. 

State  of  California, 
County  of  Siskiyou — ss. 

Sidney  O'Connor,  being  first  duly  sworn,  deposes 
and  says : 

That  he  is  the  president  of  the  Board  of  Directors 
of  the  Montague  Water  Conservation  District ;  that 
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lie  lias  read  tlie  above  and  foregoing  petition  and 
knows  the  contents  thereof;  tliat  the  same  is  true 
of  liis  own  knowledge,  and  tliat  he  is  authorized  by 
resolution  of  said  J^oard  of  Directors  to  sign  and 
verify  the  foregoing  petition. 

SIDNEY  O'CONNOR. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  December,  1943. 

[Seal]  W.  A.  SIMON, 

Notary  Public  in  and  for  the  County  of  Siskiyou, 
State  of  California. 
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EXHIBIT  "A" 

LIST  OF  CREDITORS  WHO  HAVE  CON- 
SENTED TO  THE  PLAN  OF  COMPOSI- 
TION: 

Name  Amount 

W.  E.  Buell,  Agent 
227  Sherlock  Bldg. 
Portland,  Oregon  $1,265,000.00 

LIST  OF  CREDITORS  WHO  HAVE  NOT  CON- 
SENTED TO  THE  PLAN  OF  COMPOSI- 
TION: 


Name 

Amount 

Toledo  Trust  Co. 

Toledo,  Ohio 

$     50,000.00 

Schaddelee  &  Co. 

1028  Grand  Rapids  Nat'l.  Bank  Bldg. 

Grand  Rapids,  Mich. 

40,000.00 

American  National  Ins.  Co. 

Galveston,  Texas 

15,000.00 

Oscar  Chesson 

Beaumont,  Texas 

12,000.00 

Sarah  Ford  Hunter 

Brae  Burn 

Bloomfield  Hills,  Mich. 

10,000.00 

Otto  Landman 

2225  Fulton  St. 

Toledo,  Ohio 

3,000.00 

Total 

$1,395,000.00 
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I  hereby  certify  that  the  annexed  instrument  is 
a  true  and  correct  copy  of  the  ori^i^inal  on  file  in 
my  office. 

Attest : 

C.  W.  CALliRKATH, 

Clerk,  District  Court  of  the  U.  S.,  Noi-thern  Dis- 
trict of  California. 

By  F.  M.  LAMPERT, 

Deputy  Clerk. 

[Endorsed] :     Filed  Dec.  10,  1943. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  Cahfornia,  Northern  Division 

No.  10503 

In  the  Matter  of 

THE  MONTAGUE  WATER  CONSERVATION 
DISTRICT, 

Bankrupt. 

INTERLOCUTORY  DECREE 

Now  on  this  day  this  matter  coming.'  on  for  hear- 
ing before  the  Court  ujmn  tlic  a j)])Ii cation  of  the 
Montague  Water  Conservation  District  for  an  in- 
terlocutory decree  in  this  matter;  and  it  ap])earin,ir 
to  the  Court  that  the  S])ecial  Master,  appointed  by 
this  Court,  has  taken  testimony  and  filed  herein  his 
findings  of  fact  and  recommendations,  and  it  ap- 
])earing  from  such  findings  and  recommendations 
that  the  laws  relating  to  this  matter  have  been  fully 
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complied  with,  and  it  further  api)eariiig  that  said 
findings  should  be  approved  and  confirmed  and  the 
phui  of  composition  filed  herein  should  be  approved 
and  confirmed. 

It  Is  Therefore  Ordered  Adjudged  and  Decreed 
that  the  plan  of  composition  on  file  herein  be  and 
the  same  hereby  is  confirmed  and  approved  and  the 
parties  hereto  are  hereby  directed  to  put  said  plans 
in  operation. 

It  Is  Further  Ordered,  that  the  Court  retain  jur- 
isdiction of  this  matter  for  the  purpose  of  making 
such  orders  as  may  be  required  for  carrying  out 
the  provisions  of  the  plan. 

Dated  this  4th  day  of  March,  1944. 

MARTIN  I.  WELSH, 

Judge   of  the   United   States 
District  Court. 

I  hereby  certify  that  the  annexed  instrument  is 
a  true  and  correct  copy  of  the  original  on  file  in 
my  office. 

Attest : 

C.  W.  CALBREATH, 

Clerk,  District  Court  of  the  U.  S.,  Northern  Dis- 
trict of  California. 

By  F.  M.  LAMPERT, 

Deputy  Clerk. 

[Endorsed]:     Filed  Mardi  4,  1944. 
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No.  11118 


IN    THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  District 


W.  K.  BUEI.L, 

ApprJUntt , 


vs. 


STMOX  NEWMAN  COMPANY, 

a  California  Corporation,  AppcUev. 


APPELLANT'S  OPENING  BRIEF 


I. 

JURISDICTION 

This  is  an  ayjpeal  to  reverse  tlie  Judij^nent  made  and 
entei-ed  ))y  the  United  States  District  ('ourt  in  and  for  the 
Noi'thern  District  of  Califoi'nia,  Northern  I)i\isio]i  in  favor 
of  th(^  ap])elk>e.  the  defendant  in  the  lower  court,  and 
a.L'-ainst  the  a|)])elhint.  tlie  phiintiff  in  the  h)wer  conrf~~This 
action  was  instilnted  by  the  a])penant  as  trustee  for  certain 
))ondhol(h'rs,  lie  bein.ij:  a})pointed  in  a  nmnicipal  bankrupt- 
cy y)roceedin<i:  ])eiidin,ii:  in  the  Disti'ict  (\)nrt  of  the  Northern 


District  of  Calitoi-nia,  Xoithcni  Dixision.  The  Jui-isdiction 
of  tile  District  Court  is  l)as(Ml  upon  the  fact  that  the  plaiu- 
tiff  j^s  a  resident  of  the  state  otMJregon,  ^S_JLiUJ^_41llJj__ 
that  there  is  a  federal  (]uestiou  involved  insofar  as  the 
District  Court  had  to  determine  the  authority  of  a  trustee 
in  haiikruptcy,  ^\s'  r.S.(\  41(1),  and  the  plaintiff,  Ix'iui,^  a 
trustee  in  l)aiiki'uptcy,  \v,is  an  otliicer  of  the  Cnited  States 
Court,  ^^6'  r.N.C  ;/(/;.  'i'lie  jurisdiction  of  the  Circuit 
Court  of  Ap])eals  to  review  the  judiz:nient  of  tlie  District 
Coun  is  based  on  Title  ^8  U.S.C.A.225  (a),  and  Kule  7:^  of 


the  Fe(leral   K'uh's  of  Ci\'il   i*roce(hire. 


y 


II. 

STATEMENT  OF  THE  CASE 
Tlie  facts  of   this   cast'  are   not    in  dispute   and   are   suh- 
stantially  as  follows : 

^rhe  Simon  Xewman  Company  entered  into  a  crop  K'ase 
with  tlie  Montauue  Water  Conserxation  District,  the  latter 
bein^  an  ii'i'i.u'ation  distiict  located  in  Siskiyou  County, 
California.  The  lease  is  set  fortii  in  the  Transci'ipt  on 
Pa^es  .')  to  S  iuchisive.  The  |)ei'1inent  portions  thereof  are 
that  the  District  is  to  receive  one-ipiarter  of  all  the  crops 
U|)on  the  leased  land  as  I'eiitais  (  T())  and  the  pai'ties  fuilher 
'a^-ree  that  the  leas(>  was  subject  to  the  tei'ms  and  condi- 
tions of  a  certain  nuinicipal  i\('v(\  i-euai-dini;-  adjustment 
proce(Mlin,u'  then  pending  in  the  FcMleral  District  Court 
(T7).  Thereaft<'r  t!ie  api)ellaut  was  appointecl  trustee  by 
the  court  and  a  Plan  of  Composition  was  appi-o\-ed.  The 
pertiiu'ut  poi'tion  of  tiiis  Plan  of  C()mi)osition  was  as  fol- 
lows: "All  inc(U]ie  fi'om  reids  and  royalties  accruinir  after 
December  .'►!,  \\)V.\  upon  lands  now  owne(l  by  the  District 
shall  beloni.^  to  tlie  bondholders"  (Tl(i).  Thei'eaftei-  and 
in  accordance  with  the  Plan  of  Composition  the  appelle<' 
])aid  $:)2,4'J().(H)  to  the  District  for  the  release  of  the  bonded 


indebtedness  a<j:ain.st  the  leased  laud.  These  funds  \v(M"e 
delivered  to  appellant  (TIG)  who  iu  turn  delivered  the 
a})pellee  a  certain  rfdease  set  forth  on  Pa^es  11  to  lo  of 
the  Transcript.  At  the  time  of  the  payment  of  $-)2.42().()0, 
the  cro])  of  ^rain  was  ayj])roximately  six  inches  hig-h  and 
no  crops  had  been  harv(*st(Ml  upon  the  land  and  no  crops 
were  in  a  condition  to  be  harv(»sted.  (T16)  One  (juarter 
of  the  value  of  the  crop  when  matured  and  hai'va'sted  was 
$3,:]27.0(). 


III. 

SPECIFICATION  OF  ERRORS 

A.  The  Court  erred  in  not  granting  appellant's  motion 
to  strike. 

B.  The  Court  erred   in   finding  that  the  release  was   a 
release  of  appellee's  obligation  to  pay  rent. 


IV. 

ARGUMENT 
A.  The  release  plexded  by  the  appellee  is  limited  to  the 

CANCELLATION  OE  THE  BONDED  INDEBTEDNESS  AND  DOES 
NOT  EFFECT  THE  CONTRACTUAL  OBLIGATION  BETWEEN  AP- 
PELLANT AS  ASSTCiNEK  OF  THE  DISTRICT  AND  APPELLEE  AS 
THE   LESSEE. 

In  California  at  least,  a  lease  is  more  than  a  grant  of 
interest  in  real  properly.  It  is  also  contractual  in  nrdure 
and  is  a  contract  between  the  lessor  and  lessee  for  [)Osses- 
sion  and  use  of  ihc  property  and  for  consideration  of  rent. 
(SavruHs  r.  Ottbuirr  (V.)\:^)  169  CaJ.  'JOO,  14(J  P.  638: 
Chandler  v.  Harf  (\9U)  161  (\il.  405,  119  P.  516;  Dean  r. 
lironrv  n93i;  119  Cal.  App.  412,  6  P.  (Id)  580).    Because 


of  its  dual  nature,  dual  ohl illations  aic*  created:  "...  the 
h^aso  has  two  sets  or  riirlits  and  ohliii^ations — one  eonipris- 
iiiK  those  .ii^rowin.i,^  out  of  the  relation  of  landlord  and  ten- 
ant, and  said  to  ho  lased  on  the  'prixity  of  estate',  and  the 
other  eoni])risin.ii:  those  .irrowinir  out  of  the  expi-ess  sti])u- 
lations  of  the  lease,  and  so  said  to  he  hased  on  'privity  of 
contract'."  (Stnnucls  r.  Ottintfcr,  supra,  169  (\il.  iM  1  ;  see 
also  Rcaltii  etc.  Co.  rs.  hen  (\\)'2i))  1S4  CaJ.  od.'),  1114  Par. 
1()L>4;  liouctli  r.  Trraf  M8!)l  y  IM  (\iJ.  L>'j:5,  27  P.  (il2).  The 
lease  is  construed  accordini,^  to  the  i-ules  for  interpretation 
of  contracts  ^-enei-ally.  [l\  in  ihoid  r.  Cift/  Market  n928^ 
!M)  i'dl.  A  pp.  :;74,  L><;:)  p.  !IS7;  Harm,,  Estate  Co.  r.  Watrr- 
nun,  (\\n(\\  :V2C(il.  App.  171,  MVl  /'.  410;  Lanfi  r.  Par.  Prnr- 
iiif/  (fc.  Cn.  MlMin  A\  Cal.  App.  (ilS,  1S7  P.  SI  ). 

A  pei'usal  of  the  release  _i^i\-en  h>'  appelhint  shows  that 
there  is  no  lejease  of  a  contractual  ohhu-ation  and  no  i*e- 
lease  ruiiniui;-  to  any  one  in  persononi  hut  that  the  release 
s])ecifically  i-eleases  certain  lands  fi-oni  an  ohliiration  im- 
plied in  law. 

B.    1'HE    PrRCHASK  OK   TUF.   LAND    DTD    NOT    MI:R(;K   THE    FEE   AND 
I'llE   RKillT    TO   COLLECT    I'HE    UKSV. 

in  or(h'r  to  deteiniine  the  effect  of  the  purchase  of  the 
land  hy  the  a])))elle('  we  must  determine  the  i-iuiils  o\'  the 
parties  as  of  the  date  ol'  the  sinning-  of  the  composition 
a.n'reement  and  the  siniiinn'  ol  the  lease.  The  comj)()sition 
a<^reement  as  we  sahi  ahoxc  pro\ides  that  all  income  from 
I'cnts  and  royalties  accrunm  aftei"  Deconiber  ."U,  1!>4."')  nj)()n 
hiixls  !i(»w  o\\ne«l  hy  <h<'  district  helonu's  to  the  hondhohlers ; 
thei-e  is  no  (juestion  that  these  lands  hehum-ed  to  the  dis- 
ti'ict  upon  the  dale  (»f  the  siunini;- of  the  composition  airree- 
meiit  and  u]K)n  the  (hate  of  its  approval.  It  is  set  forth  in 
the  schetlnh'  attached  to  the  a.ureement  as  helonL'inir  to  the 
district;  they  heh)nu('(l  to  the  dis1i-ict  aftei-  Decemher  'M, 
1I>4.'^)  and  until  tlieir  purchase  h>-  Simon  Xewman  ('oni]>any 
in  Mav  of  1!»44. 


At  the  time  of  the  lease  Simon  Newman  Company  ac- 
knowledged that  the  lease  was  taken  in  contemplation  of 
the  composition  a<^reement ;  at  the  time  the  lease  was  exe- 
cuted the  rents  be;.':an  acciuino-.  The  word  ''accruin<^'' 
defined  in  Black ^s  T^aw  Dictionary,  Third  Edition  is  as 
follows : 

'' ACOHUING.  Inchoate;  in  the  process  of  matur- 
ing. That  which  will  or  may,  at  a  future  time, 
ripen  into  a  vested  right,  an  available  demand,  or 
an  existing  cause  of  action.  Cochran  v.  Tavlor, 
13  Ohio  St.  882." 

There  is  no  question  that  the  rents  were  in  the  process  of 
maturing  during  the  entire  year  1944  both  before  and  after 
the  sale.  There  is  no  question  but  that  rents  may  be  as- 
signed without  the  consent  of  the  lease  holder;  Section  1111 
of  the  Civil  Code  reads  as  follows : 

''Grants  or  Remainders  or  Reversions  -  Attornment  - 
Rent. — Grants  of  rents  or  of  reversions  or  of  remainders 
are  good  and  effectual  without  attornments  of  the  tenants; 
but  no  tenant  who,  before  notice  of  the  grant,  shall  have 
paid  rent  to  the  grantor,  must  suffer  any  damage  thereby, 
y.pr/. //.  1872." 

See  also  Dreyfus  ?'.  Tlirf,  82  Cal.  G21;  Castro  v.  Barry,  79 
Cat.  443;  Title  Ins.  Etc.  Co,  v.  Pfenniuyliausen  57  Cal. 
A  pp.  655. 

If  a  severance  of  the  rents  have  been  made  it  will  not 
pass  to  the  grantee  by  deed.  See  cases  cited  in  Delvin  on 
Real  Estate,  Third  Edition,  Vohune  2,  Paye  1613.  In  ad- 
dition as  stated  above,  regardless  of  the  question  of  sev- 
erance, there  was  a  contractual  obligation  which  specifi- 
cally conti'ibuted  the  comi)osition  agr^H^nent.  The  a])pel- 
lee  is  not  an  innocent  purchaser,  it  w(^nt  into  this  trans- 
action with  its  eyes  open;  it  knew  that  it  was  liable  for  the 
rent  and  the  bondholders  are  entitled  to  the  rent 


CONCLUSION 

111  conclusion  it  may  he  said  lliat  tiic  lower  court  ai)j)ar- 
ciitly  attempted  to  ascertain  the  intent  of  the  parties  by 
wliat  it  tliouiifht  the  contract  siiould  l)e  rather  than  hy  as- 

certainiii.u"  what  the  contract  actually  was,  as  shown  l»y  the 
written  exhibits. 

Dated,  Yreka,  California, 

October  25,  1045. 

Respectfully  submitted, 

J.  Everett  Barr, 

Attorney  for  Appellant. 
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No.  11,118 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


W.  E.  BrELL, 
vs. 


Appellant, 


Simon  Newman  Company  (a  California 

corporation), 

Appellee. 


BRIEF  FOR  APPELLEE. 


INSUFFICIENCY  OF   GROUNDS  URGED   FOR   REVERSAL. 

(1)  The  record  as  i)rinted,  (2)  the  statement  of 
the  case  made  by  ap])ellant,  and  (3)  the  specification 
of  errors  made  by  appellant,  are  insufficient  to  meet 
the  decision  of  tlie  District  Court.  The  record  as 
j)rinted  fails  to  set  forth  the  ])lan  of  composition 
which  forms  one  of  the  main  grounds  of  tlie  decision 
of  the  Court.  The  statement  of  the  case  fails  to  set 
forth  the  j)rovisi()ii  of  the  plan  of  com])osition  on 
which  the  Court  based  its  decision.  The  specification 
of  errors  only  s])ecifies  the  failure  to  strike  the  re- 
lease (whicli  is  iiol  ai'U'iied)  and  tlic  hiuliiiu  that  the 
release   did    release   the   obligation   to   pay    I'ciit,   and 


entirely  ignores  the  finding's  tliat  tlicrc  was  iiiulci-  the 
facts  no  oblii^'atioii  of  this  hind  to  pay  any  i-cnt  or 
aii\-  sum  ill  excess  of  the  jiurchasc  price  desi.n'nated  in 
the  j)lan  of  composition.  Aj)penant*s  argument,  tliere- 
fore,  not  liavin,i>-  covered  matters  decided  by  the  Dis- 
trict Court  amply  sutiicient  to  sustain  the  jiidu'ment,- 
the  Court  is  not  refjuired  to  examine  the  matter 
further. 


II. 

THE  FACTS. 

Tlie  facts  ar(^  tliat  uikUm*  (hite  of  December  ().  1943, 
an  a^i'eement  was  entered  into  by  \V.  7^.  lUiell,  rej)7-e- 
senting'  the  bondholders  of  Montague  Water  Conserva- 
tion District,  and  Montague  Water  Conservation  Dis- 
ti'ict.  Simon  Newman  Comj)any,  the  a])pellee  liere, 
was  not  a  party  to  that  agreement.  That  aurcHMiient  set 
forth  the  amount  that  was  to  be  |)aid  on  the  bonded 
indebtedness  and  the  amount  that  was  to  be  |)aid  ])y 
each  parcel  of  land,  and  the  particular  land  involved 
in  this  cas(^  was  allotted  the  sum  of  $32,420.85.  (T. 
28.)  The  agreement  provided  that  the  amount  niiglit 
b(^  paid  either  in  cash  oi-  by  means  of  a  not(^  and  deed 
of  trust,  and  pai-agraph  IX  of  the  agi'CH'inent  provided 
that  **Whenev(M'  land  lias  been  releascnl  from  obliga- 
tion pursuant  to  j)aram'ai)hs  1  and  II  here(>f,  tlu^  said 
Trustee,  shall  make,  execute  and  (leli\-er  to  the  owner 
of  such  land  a  release  substantially  in  the  form  of 
Kxhibit  "C"  hereto  attached,  which  release  shall  b(» 
acknowledged  so  that    it    max    be  recorded   in   the   rec- 


orcls  of  tlie  County  of  Siskiyou,  State  of  California." 
However,  tlie  agreement  (•()nt(Mnf)lated  and  recognized 
tliat  certain  of  tlie  land  within  the  District  might  be 
owned  by  tlie  District,  having  ])een  accjuired  for  n(m- 
payment  of  District  assessments,  and  therefore  ])ara- 
graph  ilJ  of  the  agreement  provided  that  ^^upon  the 
ex])iration  of  ninety  days  from  the  date  of  final  con- 
firmation of  this  contract  by  the  United  States  Dis- 
trict Court,  as  ])rovided  in  ])aragraph  111  hereof,  the 
District  agrees  to  execute  and  deliver  to  the  said  Tkiell 
a  deed  to  all  non-operative  jjroperty  tJicn  standing  in 
the  name  of  the  District".  In  connection  with  this 
type  of  land  the  agreement,  in  paragraj)h  VTTT,  pro- 
vided: 

''All  income  from  rents  and  royalties  accruing 
after  December  31,  1943,  u])on  lands  now  owned 
by  the  District  shall  belong  to  the  bondholders, 
provided  that  if  this  contract  shall  not  be  ap- 
proved by  the  United  States  District  Court  for 
the  Northern  District  of  California,  such  rentals, 
royalties  and  leases  shall  belong  to  the  District. 
Also  provided  however  that  from  such  rental  there 
shall  be  deducted  and  retained  by  the  District  an 
amount  equal  to  the  maintenance  and  ojx'ration 
assessments  that  would  have  been  levied  ui)on  the 
lands  from  whicli  such  rental  is  derived  had  the 
lands  been  in  private  ownc^'shij)." 

It  will  be  noted  that  there  was  no  assiginnent  of  such 
i-ent  to  Huell.  This  particulai'  land  at  the  lime  of  the 
confirmation  of  the  plan  belonged  to  the  Disti'ict, 
having  been  accjuired  for  non-payment  of  District 
taxes,  and  on  the  1st  day  of  Januai'y,   H)44,  the  Dis- 


trict  leased  tlie  land  to  Simon  Xewniau  C<)in])any. 
1'his  lease  f)rovide(l  t'oi'  no  casli  rental,  i)ut  provided 
foi-  the  delivery  to  the  District,  as  k^ssor,  of  a  eertain 
[)roi)()rti()n  of  th(»  cro])  harvc^sted.  At  the  time  of  the 
lease  there  was  a  cioj)  of  i^i-ain  j)hinle(l  on  the  j)ru])- 
erty.  This  leas(»  was  (utered  into  between  tlie  ])arties 
with  full  knowU»due  of  tiie  phm  re^ai'dinu'  the  hoiids, 
and  was  made  subject  thei-eto  by  the  fol lowing-  provi- 
sions: 

*'lt  is  rui'thei*  ai;i*ee(l  and  understood  that  this 
lease  and  au'i-eement  is  executed  by  the  lessor  and 
acceptedby  the  lessee  in  full  understandinix  of,  and 
subj(K*t  to  all  the  rights,  pi'ivile^'es,  restrictions, 
duties  and  obliuations  of  the  lessor  undci'  the 
terms  and  conditions  of  a  certain  plan  of  Munici- 
])al  Debt  Readjustment,  and  i)etition  for  confirma- 
tion now  on  file  in  the  United  States  Disti'ict 
Court,  for  the  Northern  District  of  California, 
Northern  Division  and  numbercul  10r)():>  therein. 
The  lessor  shall  not  l)e  accountable  foi*,  nor  liable 
to  the  lessee  for  any  act  on  its  part  done  in  eifeet- 
ing  or  carryinc:  out  the  terms  and  ])7'ovisions  of 
said  ])lan  nor  of  any  act  i'e(|uii'e(l  of  it  to  be  done 
by  order  of  Court  in  said  proceedings." 

Cndcu"  this  i)lan  the  Disti'ict  took  th(^  position  that 
it  was  entitled  to  sell  any  land  in  tlu^  District  owned 
))y  it,  provided  tlu^  purcliasei-  |)ai(l  the  amount  that 
had  becMi  allotted  auainst  that  land,  at  an>-  time  within 
f)()  (lays  aftei-  the  confirmalion  of  the  plan,  and  there- 
j'oi'c,  within  DO  (la\s  after  the  c(nifii'mation  of  the  f)lan, 
and  on  May  27,  lf)44,  the  District  sold  and  conveyed 
this  particular  pi-o))erty  to  Simon   Newman  Company 


for  tlic  amount  allotted  a^^ainst  tliis  land,  to-\vit,  the 
sum  of  $32,420.85,  and  tliis  sum  was  ])aid  to  and  ac- 
cepted by  AV.  E.  J>uell,  as  trustee  for  the  bondholders, 
from  Simon  Newman  Company,  pursuant  to  the  pro- 
visions of  the  contract  dated  December  6,  1943  (see 
certiiicate  of  release  attached  to  answer  of  defend- 
ant). (T.  11-14.)  Tlie  provision  of  the  contract  for 
such  release  obviously  referred  to  the  provisions  which 
permitted  a  land  ownei*  to  have  his  land  released  from 
further  obligations  to  the  bondholdei's  by  paying  the 
specified  sum,  and  it  obviously  had  no  reference  to 
the  })rovisions  of  the  contract  regarding  lands  which 
within  90  days  after  the  confirmation  of  tlie  plan  were 
to  be  conveyed  to  the  District  together  with  rentals 
accruing  after  December  31,  1943,  less  District  assess- 
ments. 

At  the  time  of  this  sale  the  grain  croj)  was  only 
about  b  inches  high,  and  no  crops  of  any  kind  had 
))een  taken  off  the  land.  At  a  later  date  the  crop  was 
matured  and  harvested  by  defendant  and  one-quarter 
of  the  cro])  as  matured  and  harvested  was  of  the  value 
of  $3327.00. 


III. 

STATEMENT  OF  APPELLEE  S  CONTENTIONS. 

1.     The  j)rovision   I'oi'  the  right  to  rents  and  I'oyal- 

ties  has  no  application  to  lands  with  respeil  to  which 

the  owners  paid  the  allottinl  amount,  but  only  to  lands 

which  within  90  davs  after  confirmation  of  the  ])lan 


wore  conveyed  by  \hv   Disti'ict  to  tlie  trustee   for  tlie 
bondholders.   Tliis  land  was  not  so  conveyed. 

2.  Tlie  bondlioldeis,  by  acceptinu'  i)ayinent  and 
releasing  the  land  |)Ui'suant  \n  the  tci-nis  o(*  the  plan, 
recognized  the  riu'ht  oC  llic  District  to  sell  the  land 
within  the  9()-day  i)eriod  and  the  I'ight  of  the  pur- 
chaser of  the  land  to  pay  the  allotted  aniount,  and  com- 
pletely ratified  the  act  of  the  District  in  so  sellinu'  the 
land. 

.*].  Kveu  if  the  j)r()vision  as  to  rents  and  royalties 
a|)])lied  to  such  lands,  the  riuht  thereto,  by  the  sale 
and  conveyance  of  the  land  by  the  lessor  to  the  lessee, 
was  merged  in  the  title  which  appellee  accpiiicd,  and 
nevcM'  acci'ued  within  tlu^  meaning  of  the  ])lan. 

4.  Even  if  tlu^  provision  i-egarding  i-ents  and  royal- 
ties a|)])lied  to  land  which  paid  tli(^  allotted  amount, 
the  ])lan  did  not  amount  to  an  assignmeiit  o\'  such 
rental  and  ap])ellant  could  not  in  this  action  sue 
therefor. 

5.  The  lease  did  not  |)rovide  for  any  cash  rental, 
but  only  for  a  share  of  th(^  crop,  and  if  appellant  has 
any  I'ight  to  the  cro))  he  has  no  right  to  rcM-over  cash, 
but  could  only  recovei*  his  shar(»  of  tlu^  ciop  itself, 
there  being  no  allegation  that  the  ci'op  had  in  any 
way  been  converted  by  Simon  Newman  Company. 

I).  There  is  no  merit  in  the  objection  to  the  I'elease 
macU'  by  tlu^  a|)|)ellant,  as  it  is  evidence  of  tli(>  riM-eipt 
by  I>uell  of  the  mon(\v  and  the  admission  by  liim  that 
it  was  paid  j)uisuant  to  the  terms  of  the  conti-act,  and 
therefoi'e  constitutes  a  full  ratification  of  the  construe- 


lion  of  the   contract   given  by   the   District   and  the 
action  oi*  the  District  thereunder. 

(All  of  these  contentions  were  u])held  by  the  Dis- 
trict Court  except  Nos.  4  and  T)  which  wei-e  not  passed 
upon.) 


IV. 

ARGUMENT. 
We  think  that  a  reading  of  the  plan  will  con- 
vince the  Court  that  the  plan  contained  entirely 
different  pi'ovisions  with  regard  to  lands  which  were 
required  to  be  conveyed  by  the  District  within  90 
days  after  the  confirmation  of  the  plan,  and  lands 
which  were  not  so  conveyed  but  were  to  be  released 
ui)on  payment  of  the  allotted  amount.  This  seems  to 
be  made  i)articularly  clear  by  subdivision  (d)  of  ])ara- 
graph  TIT,  which  provides  that  ^'upon  the  ex])iration 
of  ninety  days  from  the  date  of  final  confirmation  of 
this  contract  by  the  United  States  District  Court, 
as  provided  in  paragraph  ITT  hereof,  the  District 
agrees  to  execute  and  deliver  to  the  said  Buell  a  deed 
to  all  non-opcM-ative  y)roy)erty  THEN  stahdiufi  in  the 
name  of  the  District''.  Obviously,  there  was  no  ob- 
ligation of  the  District  to  convey  to  lUuA]  land  which 
at  that  ti)nc  was  not  standing  in  the  nann*  of  the 
District  but  had  been  conveyed  by  the  District  to 
other  persons.  It  is  ap])arent  from  tlu*  release^  which 
T^uell  gave  that  the  Disti^ict  saw  to  it  that  the  Inll 
amount  oF  the  |)urchase  |)ri('e  was  actually  ])aid  to 
Buell,  and  that  the  purchase  price  was  the  lull  ainount 


allotted  against  tlicsr  lands.  If  tlic  ])laii  did  not 
authoi'izc'  the  sale  of  the  land  by  the  Disti'ict  within 
90  days,  or  if  tlicM-c  was  any  ambiguity  in  tlic  (-(nitract 
in  tiiat  I'cuard,  the  action  of  Huell  in  cei'ti tying-  that 
tlie  payment  was  mad*'  pursnant  to  the  terms  of  the 
contract  was  a  complete  i-atification  by  liim  of  the 
action  of  tlie  District,  and  constitutes  a  contem- 
])oi-aneous  construction  by  the  })arties  of  tlie  meanini^ 
of  tlie  aur(H'ment.  While  it  is  time  tliat  ])ara,2:raph 
\'I11  standinu'  alone  ])r()vi(les  that  "All  income  from 
rents  and  i-oyalities  accruing-  after  I)(»cember  :31,  1943 
nj)on  lands  )i(>(r  owned  by  the  District  shall  belonij:  to 
th(^  i)ondholders'\  it  is  clear  from  tlic^  entire  au'ree- 
ment  tliat  tliis  liad  reference  to  lands  that  were  with- 
in the  90-day  ])eriod  conveyed  to  lUiell.  No  reason 
can  be  assigned  why  lands  of  this  ty])e,  on  whicli  the 
bondholders  received  tlie  full  allotted  amount,  should 
also  contribute  rental,  while  other  lands  in  private 
ownership,  paying  the  allotted  amount,  should  have 
no  such  liability. 

MoreovcM*,  if  the  contract  is  to  be  c(mstructed  as 
])ermitting  a  sale  of  the  land  within  the  90-day  ])eriod 
and  ui)on  ])ayment  of  the  allotted  amount,  th(^  ])arties 
must  be  deemed  to  have  contracted  with  n^ference  to 
the  legal  effect  of  such  ti-ansaction.  The  U^ual  effect 
of  the  conveyance  was  obviously  to  meru'e  in  the 
title  ac(piired  by  Simon  Newman  ('om])any  any  claini 
of  the  District  to  I'entals  which  would  th(M'(^after 
accrue. 

10  Cdi.  ,Jnr.,  Kstat(\s,  Sec.   10,  p.  iiO(i; 

Jameson    v.  lldjurdid,    I0()   C'al.   ()82; 


Ervinfj   v.   Jas.   If.   GfxnhiKui    Bank,   171    Cal. 

559; 
Laudis  Brothers  Co.  v.  Lawrence,  104  Cal.  App. 

499; 

Ito  V.  SchiUcr,  213  Cal.  ()32. 

If  the  rii^lit  of  the  District  to  tliose  rentals  merc^ed 
in  the  title  which  Simon  Newman  Company  acquired, 
the  District  could  certainly  not  claim  the  same  from 
Simon  Newman  Company  when  they  accrued,  and  it 
is  perfectly  clear  that  paragraph  VIII  of  the  agree- 
ment does  not  amount  to  an  assignment  of  those 
rentals  by  the  District  to  Buell.  Reading  the  entire 
provision,  it  only  amounts  to  an  indication  that  rents 
accruing  to  the  District,  after  deducting  from  them 
an  amount  equal  to  the  maintenance  and  operation 
assessments,  w^ould  belong  to  Buell.  There  is  no  evi- 
dence here  as  to  the  amount  of  such  assessments, 
and  it  is  impossible  to  determine  the  amount  of 
those  rentals  to  which  Buell  would  become  entitled. 
Moreovei',  we  submit  that  tlu^  contract  did  not  obli- 
gate the  District  to  turn  over  to  Buell  rentals  to  w^hich 
the  District  iiever  became  entitled.  If  a  rental  had 
been  due  and  ])ayable  to  the  District  prior  to  the 
time  it  sold  the  land,  the  right  thereto  would  have 
accrued  and  would  not  be  merged  in  the  deed,  but 
this  rental  could  not  accrue  under  the  terms  of  the 
lease  until  the  cro])  was  grown  and  harvested.  We 
submit  that  the  word  ''accrue*''  evidently  referred 
to  some  i-(Mit  or  royalty  that  would  actually  acci'Ue 
to  the   District.    It   certainly   had   not  accrued   when 
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the  crop  was  only  (i  iiiclics  Iiiuli  and  liad  ncillicr  been 
matured  noi'  harvested. 

If*  the  District  had  assiuned  1(»  Uncll  all  I'cnts 
to  which  ihc  District  niiulit  duriim'  the  life  of  the 
lease  become  entitled,  wc  would  have  an  entirely 
diiferent  situation.  Hut  heic  in  tlie  first  ])iace,  there 
was  no  assii^'nment  of  any  kind,  hut  oidy  an  indication 
of  some  interest,  to  he  dctei-nnned  upon  an  account- 
in^',  in  rentals  which  sliould  actually  accrue  to  the 
Disti'ict.  This  rental  never  acci-ued  to  th(»  District, 
and  the  a^-r(M^d  statement  of  facts  pi'ovides  that 
**Monta,u'ue  Water  Cons(M-vation  Disti'ict  makes  no 
claim  against  Simon  Xewman  Company  i'ov  any  rent 
under  said  lease''.  (T.  KMT.)  But  even  if  there 
liad  be(Mi  an  assignment  of  the  I'ent,  this  would  not 
hav(^  ])revented  a  merger,  in  view  of  the  lule  laid 
down  in  Ervini)  v.  Jas.  II.  (i(}o(h}i(ni  Banh,  171  Cal. 
559.  In  that  case  tliere  was  an  assignment  of  the 
rent,  and  it  was  contended  that  this  prevented  the 
operation  of  the  doctrine  of  merger,  but  the  Court 
lu^ld  that  in  taking-  tlu^  assigmnent  the  assignee  was 
aware  of  a  provision  in  the  h^ase  by  which  the  lessee 
might  become  the  purchascM*  of  the  })]'()perty.  Under 
these  circumstances  it  was  held  that  wlierc^  he  did 
l)(M-om(^  such  purchaser  the  doctrine  of  niei'^cr  would 
|)i'evail  against  the  assignee.  So  her(\  the  same  in- 
s1 1'ument  which  gives  the  a])])ellant  some  right  in 
the  i-eiit,  when  j)i'o|)e]*ly  const  I'ued,  authorizes  the 
District  to  sell  the  land,  and  it  havim;-  s(>ld  il  and 
got   it   released,  the  doctrine  of  nuM-gei'  applied. 
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Moreover,  we  submit  tliat  the  entire  transaction 
shows  tliat  tlie  ai)i)elhiiit  released  not  only  the  land, 
but  Simon  Newman  Company  as  the  owner  of  the 
land,  from  any  further  obligation  to  the  bondholders. 
It  is  true  tliat  the  certificate  of  release  ^^does  by  these 
presents  forever  release  the  hereinafter  described  real 
property  *  *  *  from  liability  for  the  payment  of  the 
present  outstanding  bonds  and  interest  thereon  of  the 
Montague  Water  Conservation  District".  It  does  not 
in  so  many  words  release  Simon  Newinan  Company 
from  any  such  liability,  but  it  does  recite  the  payment 
by  Simon  Newman  Company  of  the  sum  of  $32,420.85 
and  it  recites  that  this  w\as  paid  pursuant  to  the  pro- 
visions of  the  plan.  The  ])lan  (»ertainly  did  not  con- 
template that  the  land  would  be  released  but  that  the 
owner  of  the  land  would  not.  In  other  words,  the  re- 
(*eipt  of  the  money  and  the  giving  of  the  release  was 
all  on  the  supposition  that  this  particular  land  w^as 
controlled  by  paragraphs  I  and  II  of  the  ])lan,  and 
not  by  pai-agraphs  III  and  VIII  respecting  lands 
which  wei'C  to  be  conveyed  by  the  District  to  Buell. 

Counsel  for  apj)ellant,  in  his  brief,  makes  distinc- 
tions between  obligations  growing  out  of  privity  of 
contract,  but  while  Simon  Newman  (^ompany  took  sub- 
ject to  the  plan,  it  was  not  a  ])arty  tlu^'c^to  nor  did  it 
agree  to  pay  any  rents  or  royalties  to  the  plaintiff. 
Counsel  also  refers  to  the  severance  of  these  rents 
from  tlu^  land,  but  as  we  have  ])ointed  out,  they 
never  were  s(^vered  bcM-ause  there  never  was  any  as- 
signment by  the  District  of  tlu^  i-ents  accruing  under 
this  contract.  Any  obligation  For  rental  was  an  ob- 
ligation to  the  District,  and  that  obligation  was  merged 
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in  Ww  title  wliicli  Siihoii  Ncwinaii  ('(mij)any  received 
from  the  Disti'ict.  witli  tlie  complete  consent  and 
I'atification  of  the  appellant. 

Obviously  the  pi-oxisioii  of  pai*aurapli  \' II  I  set 
fortli  o]i  j)a!;'e  '-]  hei'e"!'  cannot  he  literally  followed. 
That  ])ara.t^raph  pi-ovides  that  all  I'ents  acci'uinu-  after 
December  ol,  194^,  on  all  lands  owned  by  tlie  District, 
sliall  behniu'  to  the  bondholders.  Tf  tbis  is  made  to 
api)ly  t(>  lands  which  at  the  time  of  the  aui-eenK^it 
l)elono-ed  to  tlie  Disti-ict,  ])ut  which  by  subsequent 
action  of  botb  ])arties  wer(»  conveyed  away,  then  the 
purchaser  of  those  lands  would  l)e  pcrjxiKdlhi  bound 
to  pay  all  tlie  rents  accruing'  from  any  soui-ce  from 
the  land  to  the  l)ondbo]ders.  Tn  otluM*  woi'ds,  there 
is  no  limit  of  time.  As  ap])lie(l  to  land  conveyed  by 
th(^  District  witliin  90  days  this  was  entirel}'  logical, 
because  no  one  after  sucli  a  conveyance  would  be 
interested  in  rents  tbereal'tcM'  acci'uinu'  exce])t  the 
bondliolders,  as  the  owneis  of  the  land.  Dut  to  con- 
strue this  contract  so  that  tlie  bondholders  would  re- 
ceive the  allott(Hl  |)ayment  of  $.*>2,420.8r)  and  also  be 
entitled  to  the  jKn-petual  I'iuiit  to  th(^  rents  arisinc: 
fi'om  the  lands  would  be  totally  unr(\asonable,  and 
such  a  contract  should  not  and  will  not  be  construed 
so  as  to  make  it  uiir(\asonable,  noi*  will  it  be  con- 
strued contrary  t(>  the  actions  of  both  j)ai'ti(^s  th(U-(»- 
under. 

The  consti'uction  of  the  plan  of  composition  and 
of  the  release  made  by  the  trial  Court  was  not  un- 
i-easonable  and  will  not  be  distui'bed  on  appeal. 

Kd/if:  I'.  Znricli  (iiinrdl  Ins.  Co.,  212  Cal.  .ITii, 

582. 
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V. 

CONCLUSION. 

This  case  is  a  test  case,  as  the  District  sold  within 
the  90-day  j)eriod  a  large  amouiil  of  land,  and  if  aj)- 
pellant  recoxers  in  this  case  he  will  make  a  like  claim 
against  all  other  ])urchasers.  It  must  be  obvious  to 
the  Court  that  the  District,  in  claiming  the  right 
under  this  agreement  to  sell  this  land,  was  influenced 
largely  by  a  desire  to  get  the  land  back  into  private 
ownership,  and  that  any  doubt  as  to  its  right  to  do 
so  cannot  now  be  raised  by  the  appellant.  It  must 
be  fui^her  obvious  to  the  Court  that  the  bondholders 
were  entirely  satisfied  if  they  received  one  of  two 
things:  (1)  the  allotted  payment,  or  (2)  the  land 
itself  ])lus  any  rents  that  might  accrue  after  De- 
cember 31,  1943.  The  appellant  has  no  right  under 
the  agreement  to  obtain  both.  In  other  words,  he 
could  not  get  the  allotted  amount  and  still  claim  the 
land  also.  No  more  can  he  claim  the  incidental  rent 
arising  out  of  the  land  after  he  has  received  the 
allotted  amount. 

We  res])ectfully  submit  that  the  judgment  should 
be  affirmed. 

Dated,  San  Francisco,  California, 
November  14, 1945. 

Res])ectfully  submitted, 

Edward  F.  Treadwell, 
Reginaj.d  S.  Lavghlin, 
Treadwele  &  Laughlin, 

Aiiomvjjs  for  Appellee. 
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In  the  Superior  Court  of  the  KState  of  California,  in 
and  foi*  tlie  City  and  County  of  San  Francisco 

No.  331970 
HOUGHTON  GIFFORD, 


Plaintiff, 


vs. 


THE   TRAVELERS   PROTECTIVE   ASSOCIA- 
TION OF  AMERICA, 

Defendant. 
COMPLAINT 

Plaintiff  complains  of  above  named  defendant, 
and  for  cause  of  action  alleges  and  avers  as  follows : 

I. 

At  all  times  herein  mentioned  defendant  was  and 
is  a  fraternal  benefit  society  incorporated  and 
licensed  under  the  laws  of  the  State  of  Missouri,  and 
at  all  times  herein  mentioned  was  engaged  in  trans- 
acting business  in  the  State  of  California. 

11. 

For  a  period  of  about  fifteen  (15)  years  prior 
to  tlK^  [2*]  3rd  day  of  September,  1943,  George 
Clifford  was  a  Class  **A''  member  of  defendant, 
having  during  all  of  said  period  fully  ('om])lied 
with  all  the  terms  and  conditions  of  such  a  member- 
ship, and  having  fully  paid  all  of  the  dues  and 
assessments  im])osed  u])on  him  as  a  Class  '*A" 
member  of  defendant. 


♦Page  numbering:  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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III. 
On  or  about  the  9th  day  of  May,  1932,  there  wa^ 
issued  and  delivered  by  defendant  to  said  George 
Clifford  a  certificate  of  membership  wherein  and 
vvhereunder  said  George  Gifford  was  entitled  to  the 
benefits  accruing  to  a  Class  ^^A'^  member  of  defend- 
ant, and  whereby  said  defendant  agreed  to  and  did 
insure  said  George  Gifford  against  any  accident 
occurring  to  him  from  which  a  claim  for  benefits 
arose;  that  in  and  under  said  certificate  of  member- 
ship and  insurance  defendant  agreed  to  insure  and 
to  pay  the  benefits  accruing  to  said  George  Gifford 
in  the  case  of  the  death  of  said  George  Gifford  to 
this  plaintiff,  the  son  of  said  George  Gifford. 

IV. 

In  and  under  and  by  virtue  of  said  certificate 
of  membership  referred  to  and  described  in  the 
preceding  paragraph,  defendant  agreed  to  pay  to 
this  plaintiff  as  the  beneficiary  named  in  said  cer- 
tificate of  membership  the  sum  of  Five  Thousand 
Dollars  ($5,000.00)  if  the  said  member,  George 
Gifford,  were  killed  by  accidental  means,  and  if 
said  George  Gifford  were  at  the  time  of  his  death 
a  member  in  good  standing  and  were  killed  by' 
accidental  means  which  independently  of  all  other 
cause,  through  external,  violent  and  accidental 
means,  caused  bodily  injuries  which  solely  and 
exclusively  caused  the  death  of  said  George  Gifford. 
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V. 

Said  Geore^e  Clifford  was  at  all  times  herein  men- 
tioned, up  to  the  time  of  his  death  on  September  3, 
1943,  a  Class  ^'A'^'  meml^er  in  good  standing  of  said 
defendant,  and  had  fully  complied  with  all  the  rules, 
regulations,  by-laws  and  constitution  and  other  re- 
quirements of  defendant. 

VI. 

On  or  about  the  3rd  day  of  September,  1943, 
said  George  Gifford  w^as  killed  by  accidental  means, 
which  independently  of  all  other  causes,  through 
external,  violent  and  accidental  mcvans,  caused 
bodily  injuries  to  said  George  Gifford  in  the  City 
and  County  of  San  Francisco,  State  of  California, 
wliicli  said  bodily  injuries  were  the  sole  and  exclu- 
sive cause  of  the  death  of  said  George  Gifford  on 
said  3rd  day  of  September,  1943. 

VII. 
Said  external,  violent  and  accidental  means  wliieli 
caused  the  bodily  injuri(\s  that  solely  and  exclusively 
caused  the  (h^ath  of  said  George  Gifford  were  as 
follows:  to-wit:  On  September-  3.  1J)4:],  said  (reorge 
Gifford  was  attem])ting  to  extricate  an  automobile 
which  was  the  ])roperty  of  said  George  (riff'ord, 
and  wliich  had  become  jammed  au'ainst  the  front 
door  of  the  basement  garage  in  the  pi-emises  the]! 
occu])ied  by  said  George  Gifford  at  2949  Anza  Sti-e^t 
in  llie  City  and  County  oi*  San  Francisco:  in  such 
efforts  to  extricate  and  free  said  autninnhilc  said 
Ge(H'ge   (Jrifford    secui'ed   a    piece   of    lumber   of   the 
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dimensions  of  about  2x4  inches,  and  of  a  leni^th  of 
4  feet;  witli  said  ])iepe  of  hunber  in  his  liand  said 
George  Gifford  clinil-ed  over  the  right  fender  of 
said  automobile  and  stepped  upon  the  right  run- 
ning board  of  said  automobile;  [4]  upon  stepping 
on  said  running  board  the  right  front  door  of  said 
automobile  suddenly  and  unexpectedly,  and  v/ithout 
the  knowledge  or  observation  of  said  George  Gif- 
ford,  flew  open  and  struck  said  George  Gifford  a 
sliarp,  severe  and  violent  blow  on  his  skull  in  the 
vicinity  of  his  left  ear;  and  immediately  upon 
receiving  said  blow  from  said  door  said  George 
Gifford  was  knocked  down  and  fell  to  the  floor 
of  the  garage,  became  unconscious,  and  died  within 
one  hour  as  a  direct  result  of  said  blow. 

VIII. 

Plaintiff  has  fully  complied  with  all  of  the  terms 
and  conditions  of  said  certificate  of  membership 
described  in  Paragraph  III  hereof,  and  duly  and 
in  the  time  provided  for  in  said  certificate  notified 
the  defendant  of  the  death  of  said  George  Gifford 
as  above  described,  and  demanded  payment  of  the 
$5,000.00  insurance  provided  for  in  said  certificate 
of  membership  heretofore  described. 

IX. 

Defendant  has  refused  payment  of  said  sudi,  oi* 
any  ])art  thereof,  and  the  same,  and  all  thereof, 
remains  due,  owing  and  unpaid. 

Wherefore,  phiintiff  demands  judgment  against 
defendant  for  the  sum  of  Five  Thousand  Dollars 
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($5,000.00)  with  interest  at  tlie  le,i;al  rat(^  from 
the  3rd  day  of  Sei)teni}>ei',  194!^,  tu^^ether  with  his 
costs  of  suit  incurred  h(4-ein,  and  for  such  other, 
further  and  different  relief  as,  the  ])remises  con- 
sidered, is  proper. 

DUNNE  &  DUNNE 

J.  D.  LEDERMAN 

Attorneys  for  Plaintiff.  [5] 

State  of  California 

City  and  County  of  San  Francisco — SvS. 

Houghton  Gifford,  being  first  duly  sworn,  de- 
poses and  says: 

He  is  the  ])laintiff  named  in  the  foregoing  Com- 
plaint; he  has  read  the  foregoing  Complaint  and 
knows  the  contents  thereof;  the  same  is  true  of  his 
own  knowledge,  except  as  to  those  matters  therein 
stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

HOUGHTON  GIFFORD 

Subscri])ed  and  sworn  to  before  me  this  1st  day 
of  September,  1944. 

[Seal]  ROBERT  H.  RUSCH 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:   Filed  Sept.  1,  1944.  [()] 
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(Here  follows  Notice  of  Removal  from  tlu^ 
Superior  Court  of  the  State  of  California,  in  and 
for  the  City  and  County  of  San  Francisco  to  the 
District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  Southern  Divi- 
sion, Removal  Petition  and  Removal  Bond)  [7] 


[Title  of  Superior  Court  and  Cause.] 

ORDER  REMOVING  CAUSE  TO  FEDERAL 

COURT 

Upon  reading  and  filing  the  petition  of  The 
Travelers  Protective  Association  of  America,  the 
defendant  in  the  above  entitled  action,  and  upon 
filing  the  Bond,  and  good  and  sufficient  sureties 
having  been  offered  by  the  said  defendant  in  the 
premises,  and  the  same  being  by  me,  the  Judge  of 
the  Superior  Court,  duly  accepted,  and  it  further 
appearing  and  being  proved  that  written  notice  of 
said  Petition  and  Bond  for  Removal  has  been  dulv 
given  the  plaintiff  in  said  action  prior  to  filing  the 
same,  as  required  by  law^. 

It  Is  Hereby  Ordered  that  no  further  proceedings 
be  had  in  this  cause  and  the  removal  of  the  same 
to  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  Southern 
Division  thereof,  be  and  the  same  is  hereby  [8] 
allowed  and  ordered  in  accordance  with  the  afore- 
said Petition  and  the  Statute  of  the  United  States 
in  such  case  made  and  provided,  and  the  Clerk  of 
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this  Court  is  hereby  directed  and  ordered  to  furnish 
and  deliver  to  the  said  defendant,  ui)on  its  demand 
and  the  payment  by  it  of  the  said  Clerk's  le2:al 
fees,  a  certified  copy  of  the  record  and  proceedings 
in  this  cause. 

Dated  this  28  day  of  September,  1944. 
THOS.  M.  FOLEY 

Judge  of  the  Superior  Court. 

[Endorsed] :   Filed  Sept.  28,  1944.  [9] 


[Title  of  Superior  Court  and  Cause.] 

CERTIFICATION  OF  RECORD 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

I,  H.  A.  van  der  Zee,  County  Clerk  of  San  Fran- 
cisco and  ex-officio  Clerk  of  the  Superior  Court  of 
the  State  of  California,  in  and  foi*  the  City  anri 
County  of  San  Francisco,  do  here])y  certify  tliat 
the  annexed  and  foregoing-  is  a  true,  full  and  coi'i'cct- 
copy  of  the  oriuiiial : 

(^om[)laint. 

Notice  of  Reinoval. 

Reiiioval  Petition. 

Removal   Bond. 

Oi'dei"  RiMnovim;'  Cause  to  F(Mlei'al  (\)Ui1. 
in  the  ahovi^  entitled  action,  and  that  the  foregoing 
constitutes   [li)]   a   cei'titied  co])y   of  the    rc^-oi'd    in 
the  above  entitlcMl  action  and  of  tlie  whole  thei*(M)r 
on  file  in  uw  (►fific(\ 
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Dated:  October  13,  1944 

[Seal]  H.  A.  VAN  DER  ZEE 

Clerk 
H.  BRUNNER 

Deputy  Clerk 

[Endorsed] :    Piled  Oct.  27,  1944.  [11] 


[Title  of  Court  and  Cause.] 

NOTICE  OF  FILING  TRANSCRIPT  OP 
RECORD 

To  the  above  named  Plaintiff,  and  to  Messrs.  Dunne 
&  Dunne,  and  J.  D.  Lederman,  his  Attorneys: 

You,  and  each  of  you,  will  please  take  notice' 
that  on  the  28th  day  of  September,  1944,  the  above 
entitled  cause  was  duly  transferred  from  the  Su- 
perior Court  of  the  State  of  California,  In  and 
For  the  City  and  County  of  San  Francisco,  to  the 
District  Court  of  the  United  States,  In  and  For 
the  Northern  District  of  California,  Southern  Divi- 
sion, and  that  a  certified  copy  of  the  Record  in 
said  cause  was  filed  in  said  District  Court  of  the 
United  States  on  the  27th  day  of  October,  1944. 

GAVIN     McNAB,     SCHMULO- 
WITZ,   AIKINS,   WYMAN   & 
SOMMER 
By    NAT  SCHMULOWITZ 
By    PETER  S.  SOMMER 

Attorneys  for  Defendant 
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Receipt    of   a   copy   of   tlic    fore.i^oin.i;   Notice    is 
acknowledged  this  27th  day  of  October,  1944. 
DUNNP]  &  DUNNE 
J.  1).   LEDEiniAN 

Attorney   for  Phiintiff 

[Endorsed] :    Filed  Oct.  31,  1944.  [12] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  23911-G 


HOUGHTON  GIFFORD, 


vs. 


Plaintiff, 


THE  TRAVELERS  PROTECTIVE  ASSOCIA- 
TION   OF    AMERICA, 

Defendant. 

NOTICE  OF  MOTION  FOR  A  SUMMARY 
JUDGMENT  DISMISSING  PLAINTIFF'S 
COMPLAINT  WITH  PREJUDICE 

To:  Houii^hton  Gifford,  plaintiff,  and  to  IMessrs. 
Dunne  &  Dunne  and  J.  D.  Lederinan,  his  attor- 
neys— 

You,  and  Each  of  You,  Are  Hereby  Notified  that 
the  defendant  in  the  above-entitled  action  will  on 
the  20th  day  of  November,  1944,  at  the  hour  of 
10:00  o'clock  A.  M.   of  [13]   said  day  or  as  soon 
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thereafter  as  counsel  can  be  heard,  before  the 
Honorable  Louis  E.  Goodman,  judge  of  the  above- 
entitled  court,  at  its  courtroom  in  the  United  States 
Courts  and  Post  Office  Building,  7th  and  INIission 
Streets,  San  Francisco,  California,  move  the  above- 
entitled  court  for  an  order  or  orders  designated  a! 
Summary  Judgment  in  favor  of  the  defendant  dis- 
missing plaintiff's  complaint  on  file  herein  with 
prejudice.  The  said  motion  will  be  made  upon  the 
grounds  and  for  the  reasons  that  the  defendant  is 
entitled  to  a  summary  judgment  in  favor  of  the 
defendant,  dismissing  plaintiff's  complaint  on  file 
herein  with  prejudice.  The  said  motion  will  be 
made  upon  the  grounds  and  for  the  reasons,  among 
others,  that  the  alleged  cause  of  action  has  become 
barred  and  that  the  claim  has  lapsed  by  reason  of 
the  failure  on  the  part  of  the  plaintiff  to  commence 
any  action  against  the  above-named  defendant  in 
respect  of  his  alleged  claim  arising  under  the  Cer- 
tificate of  Membership  or  the  Constitution  and 
By-Laws  of  the  defendant  within  six  (6)  months 
after  the  refusal  of  the  defendant  to  pay  plaintiff's 
claim,  and  by  reason  thereof  the  defendant  is  en- 
titled to  a  summary  judgment  as  a  matter  of  law 
and  that  if  the  above-entitled  case  were  tried  by 
a  jury  the  court  would  be  constrained  to  direct  a 
verdict  for  the  defendant  without  submitting  the 
case  to  the  jury;  and  tliat  it  affirmatively  appears 
from  the  plaintiff's  complaint  and  h-om  tlie  affi- 
davit of  defendant  filed  concurrently  herewith  and 
from  all  of  the  records,  pleadings  and  files  in  the 
above-entitled  action  tbat  the  |)laintiff  caiuiot  state 
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or  prove  any  claim  against  this  defendant  upon 
which  any  relief  can  be  granted  and  that  the  lapse 
of  more  than  six  months  after  the  refusal  of  this 
defendant  to  pay  plaintiff's  chiim  is  conclusive 
evidence  against  the  validity  of  said  claim.  The 
within  motion  will  be  i)resented  in  pursuance  of 
the  authority  granted  under  Rule  56  (b)  of  the 
Rules  of  Civil  [14]  Procedure  and  will  be  based 
U])on  ])laintiff\s  complaint,  the  within  notice  of 
motion,  the  affidavit  of  the  defendant  filed  and 
served  concurrently  herewith,  and  all  of  the  reocrds, 
pleadings  and  files  in  the  above-entitled  action. 

Dated:  October  31st,  1944. 

GAVIN     McNAB,     SCHMULO- 
WITZ,   AIKINS,   WYMAN   & 
SOMMER, 
By    NAT  SCHMULOWITZ 
By   PETER  S.  SOMMER 

Attorneys  for  Defendant. 

(Acknowledgment  of  Receipt  of  Copy.) 

[Endorsed] :   Filed  Oct.  31,  1944.  [15] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  COMPLAINT  AND  TO 
MAKE  THE  COMPLAINT  MORE  DEFI- 
NITE AND  FOR  A  BILL  OF  PARTICU- 
LARS 

Comes  now  the  defendant  in  the  above-entitled 
action  and  moves  the  court  as  follows: 
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(A)  To  dismiss  the  complaint  in  tlie  above- 
entitled  [16]  action  because  the  complaint  fails  to 
state  a  claim  against  this  defendant  upon  which 
any  relief  can  be  granted. 

(B)  To  dismiss  the  complaint  in  the  above- 
entitled  action  because  it  appears  from  said  com- 
plaint and  the  supporting  affidavit  of  the  defendant 
filed  concurrently  herev^ith  that  plaintiff  ^'s  alleged 
cause  of  action  is  barred  by  virtue  of  the  terms, 
covenants  and  provisions  of  the  contract  entered 
into  by  and  between  George  Gifford  and  this  de- 
fendant. 

(C)  In  the  event  that  the  complaint  is  not  dis- 
missed for  the  foregoing  reasons,  or  either  of  them, 
then  the  plaintiff  be  required  to  file  and  serve  a 
more  definite  statement  of  matters  in  respect  of 
his  complaint,  or  for  a  bill  of  particulars  of  the 
following  matters  referred  to  in  said  complaint, 
all  of  which  are  not  available  with  sufficient  defi- 
niteness  or  particularly  to  enable  this  defendant 
properly  to  prepare  its  responsive  pleading  or  to 
prepare  for  trial. 

All  references  to  the  numbered  paragraphs  here- 
inafter set  forth  relate  to  the  similarly  numbered 
paragraphs  of  the  comx)laint.  All  references  to 
George  Gifford  will  be  made  to  him  by  reference 
to  liim  as  *  insured." 

1.  Relating  to  Paragraph  III:  a  statement  dis- 
closing the  claims  of  the  plaintiff  as  to  the  exact 
terms,  covenants  and  conditions  of  the  Certificate 
of  Membership  issued  and  delivered  by  the  defend- 
ant to  the  said  insured  on  or  about  May  9,  1932, 
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and  in  the  event  that  the  said  Cei-tificate  of  Mem- 
bership  refers  to  the  Constitution,  By-Laws  and 
Articles  of  Incorporation  of  The  Travelers  Protec- 
tive Association  of  America,  then  disclose  the  full 
text  of  the  Constitution,  By-Laws  and  Articles  of 
Incorporation,  ^particularly  the  full  text  of  Section 
7  of  Article  XII  of  the  Constitution  and  By-Laws. 

2.  As  to  Paragraph  IV:  a  statement  setting* 
forth  the  [17]  claims  of  the  plaintiff  as  to  whether 
the  agreements  of  the  defendant  in,  under  and  by 
virtue  of  the  Certificate  of  ]Meml>ership  as  set  forth 
in  said  Paragra])h  IV  comj^rise  all  of  the  agree- 
ments of  the  defendant,  and,  if  not,  set  forth  the 
full  text  representing  all  of  the  agreements  of  the 
defendant. 

3.  As  to  Paragraph  VI: 

(a)  A  statement  disclosing  what  ])odily  injuries 
the  insured  received  on  September  3,  1943; 

(b)  A  statement  disclosing  whether  there  were 
any  othei*  causes  that  contributed  to  the  death  of 
the  insured  besides  the  alleged  but  unidentified 
bodily  injuries  referred  to  therein. 

4.  As  to  Paragraph  VII : 

(a)  A  statement  disclosing  whether  the  conduct 
described  in  this  paragraph  on  the  pai-t  of  the 
insured  was  voluntary; 

()))  A  statcMuent  disclosing  whether  the  conduct 
of  the  insur(»(l  as  described  in  this  paragra])h  was 
necessary ; 

(c)  A  statement  disclosing  whether  at  the  time 
of    the    (M)iHlu('t    described    in    this    paragraph    the 
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insured  had  any  bodily  or  mental  infirmity  or  dis- 
ease ; 

(d)  A  statement  as  to  whether  or  not  at  or  a])out 
the  time  of  the  alleged  injuries  the  insured  had 
any  visi])le  marks  of  injury  upon  his  body; 

(e)  A  statement  disclosing  what  precise  bodily 
injuries  the  insured  received  as  the  result  of  the 
alleged  blow  on  his  skull ; 

(f )  A  statement  as  to  what  the  age  of  the  in- 
sured was  at  the  time  he  received  the  alleged  bodily 
injuries ; 

(g)  A  statement  as  to  whether  there  was  any 
coroner's  inquisition  into  the  circumstances  attend- 
ing the  death  of  said  insured  and,  if  so,  what  wa.s 
the  result  of  said  inquisition. 

5.  As  to  Paragraph  VIII :  [18] 

(a)  A  statement  of  how  or  in  what  manner  the 
plaintiff  complied  with  all  of  the  terms  and  condi- 
tions of  the  Certificate  of  Membership  and  when 
alleged  compliance  w^as  made  and  what  provisions 
of  the  Certificate  of  Membership  related  thereto; 

(b)  A  statement  as  to  whether  plaintiff's  noti- 
fication to  the  defendant  of  the  death  of  said  insured 
and  plaintiff's  demand  of  payment  were  oral  or  in 
writing  and,  if  in  writing,  when  and  in  what  form 
said  notice  and  demand  were  made. 

6.  As  to  Paragraph  IX :  A  statement  from  the 
])laintiff  as  to  when  the  defendant  refused  the  pay- 
ment of  the  sum  of  $5,000.00,  and  also  as  to  tho 
foiTn  in  which  said  refusal  was  made,  and,  if  in 
writing,  then  set  forth  the  writing  in  haec  verba, 
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including  the  time  of  the  receipt  of  said  refusal 
hy  the  plaintiff. 

(D)  Said  defendant  will  further  move  for  an 
order  directing  that  as  to  such  paragraphs  of  this 
motion  or  any  items  thereof  as  to  which  the  ]jlain- 
tiff  shall  state  in  his  bill  of  particulars  that  he 
has  no  knowledge  or  information,  or  incomplete 
knowledge  or  information,  then  plaintiff  shall  be 
required  to  furnish  this  defendant  in  his  bill  of 
particulars  whatever  knowledge  or  information  he 
may  have  or  furnish  further  particulars  within 
ten  (10)  days  after  he  has  obtained  further  knowl- 
edge or  information,  and  in  any  event  not  later 
than  thirty   (30)   days  before  trial. 

(E)  And  said  defendant  will  further  move  for 
an  order  extending  the  time  of  the  defendant  to 
answer  the  complaint  until  thirty  (30)  days  after 
service  upon  the  attorneys  for  this  defendant  of  a 
copy  of  the  more  definite  statement  and  of  the  bill 
of  particulars  directed  to  be  furnished  by  the  order 
to  be  entered  upon  this  motion.  Or,  in  the  event 
that  this  motion  in  its  entirety  or  the  pait  thereof 
seeking  a  more  definite  statement  and  a  bill  of  par- 
ticulars be  denied  in  all  respects,  then  until  thirty 
[19]  days  after  service  upon  the  attorneys  for  thij? 
defendant  of  a  copy  of  the  order  denying  such 
motion  w^ith  notice  of  entry  thereof. 

(F)  Defendant  will  further  move  for  an  order 
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granting  to  it  such  other  and  further  relief  as  may 
be  deemed  just  and  proper  in  the  premises. 

GAVIN     McNAB,     SCHMULO- 
WITZ    AIKINS,    WYMAN    & 
SOMMER 
By   NAT  SCHMULOWITZ 
By    PETER  S.  SOMMER 

(Acknowledgment  of  Receipt  of  Copy.) 

[Endorsed] :  Filed  Oct.  31,  1944.  [20] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS  COM- 
PLAINT TO  MAKE  COMPLAINT  MORE 
DEFINITE  AND  FOR  A  BILL  OF  PAR- 
TICULARS 

To:  Houghton  Gifford,  Esquire,  Plaintiff,  and  to 
Messrs.  Dunne  &  Dunne  and  J.  D.  Lederman, 
his  attorneys — 

You  and  Each  of  You  Are  Hereby  Notified  tliat 
the  defendant  in  the  above-entitled  action  will  on 
the  20th  day  of  [21]  November,  1944,  at  the  liour 
of  10:00  o'clock  a.  m.  of  said  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  before  the  Honorable 
T^ouis  E.  Goodman,  judge  of  the  above-entitled 
court,  at  its  courtroom  in  the  United  States  Courts 
and  Post  Office  Building,  Seventh  and  Missions' 
Streets  in  San  Francisco,  California,  move  the 
above-entitled  court  for  an  orch^r  oi*  ordei's  for 
the   dismissal   of  the   complaint   and    I'oi-   an    order 
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dircctiiifr  plaintiff  to  furnisli  a  more  definite  state- 
ment and  a  l)ill  of  pai-ticulars  with  respect  to  each 
and  every  of  the  matters  set  forth  in  the  motions 
attaclied  hereto  and  made  a  i)ai*t  hereof.  The  said 
motions  will  ])e  made  npon  the  grounds  and  for  the 
reasons  that  the  moving  defendant  is  entitled  to 
present  tlie  aforesaid  motions  under  the  Rules  of 
Civil  Procedure,  to  wit,  Rule  12  Subdivisions  (a), 
(b)  and  (e)  and  will  be  based  upon  the  complaint 
herein,  the  within  motion  and  notice  thereof  and 
all  of  the  records,  pleadings  and  files  in  the  above- 
entitled  action,  together  with  the  affidavit  of  T.  G. 
Hagaman,  a  copy  of  which  is  annexed. 

Dated:  October  31,  1944. 

GAVIN     McNAB,     SCHMULO- 
WITZ,   AIKINS,   WYMAN   & 
SOMMER 
By    NAT  SCHMin.OWITZ 
By    PETER  S.  SOMMER 

Attorneys  for  Defendant. 

(Acknowledgment  of  Receipt  of  Co])y.)  [22] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  T.  G.  HAGAMAN,  ASSIST- 
ANT SECRETARY  OF  TRAVELERS  PRO- 
TECTIVE   ASSOCIATION    OF    AIMERICA 

State  of  Missoui'i 
City  of  St.  Louis — ss. 

1\  (f.  Haganian,  ])eing  first  duly  sworn,  de])oses 
and  says:  [23] 
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That  he  is  an  officer,  to  wit,  the  Assistant  Secre- 
tary of  The  Travelers  Protective  Association  of 
America,  tlie  defendant  herein,  and  tliat  he  makes 
this  affidavit  on  its  behalf.  Affiant  avers  that  the 
defendant  in  the  above-entitled  action  duly  issued 
its  Class  A  Certificate  of  Membership  to  George 
Gifford  on  or  about  May  9,  1932,  and  that  attached 
hereto  marked  Exhibit  '^A''  and  by  such  reference 
made  a  part  hereof  is  a  full,  true  and  correct  copy 
of  said  certificate. 

Affiant  avers  that  attached  hereto,  marked  Ex- 
hibit ^^B"'  and  by  such  reference  made  a  part  hereof 
is  a  full,  true  and  correct  copy  of  the  Articles  of 
Incorporation,  Constitution  and  By-laws  of  The 
Travelers  Protective  Association  of  America  in  full 
force  and  effect  on  or  about  September  3,  1943, 
w^hich  said  date  is  alleged  in  Paragraphs  VI  and 
VII  of  plaintiff's  complaint  to  be  the  date  on  or 
about  which  the  said  George  Gifford  allegedly 
received  bodily  injuries  allegedly  causing  his  death. 

Affiant  avers  that  heretofore  and  prior  to  Decem- 
ber 21,  1943,  plaintiff  herein  made  a  claim  against 
the  defendant  and  that  said  plaintiff  asserted  said 
claim  as  the  beneficiary  of  the  aforesaid  Certificate 
of  Membership  marked  Exhibit  '*A-'  and  that 
thereafter  this  defendant  refused  to  pay  the  said 
claim  and  notified  the  plaintiff  in  writing  of  the 
refusal  of  the  defendant  to  pay  the  said  claim  of 
plaintiff,  and  that  the  plaintiff  received  the  said 
notice  of  refusal  of  the  defendant  to  pay  the  same 
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on  or  about  DeccMnber  27,  1943,  and  that  attached 
hereto,  marked  Exhibit  *'C''  and  by  such  reference 
made  a  part  hereof,  is  a  full,  tine  and  correct  copy 
of  the  said  notice  of  refusal. 

That  at  all  thnes  since  May  9,  1932  there  has 
been  and  there  now  is  in  full  force  and  effect  as 
I)art  of  the  Constitution  and  I>y-laws  of  The 
Travelers  Protective  Association  of  America  [24] 
Article  XII,  Section  7  thereof,  which  reads  as 
f  ollo\ys : 

''Limitations  for  Suits 
Sec.  7.  Xo  action  ag*ainst  this  Association 
for  the  recovery  on  any  claim  arising  under 
the  Certificate  of  Membershi])  or  the  Consti- 
tution and  By-Laws  shall  be  sustained  unless 
commenced  within  six  months  after  the  refusal 
of  this  Association  to  pay  the  same  and  a  lapse 
of  sucli  ])eriod  shall  be  conclusive  evidence 
against  the  validity  of  such  claim  asserted  if 
an  action  for  its  enforcement  be  subsequently 
connnenced."' 

Affiant  avers  that  no  action  was  commenced  by 
the  plaintiff  against  the  defendant.  The  Travelers 
Protective  Association  of  America,  in  resi)ect  of 
the  aforesaid  claim  other  than  tlie  above-entitled 
action  and  that  said  action  was  commenced  in  the 
Su])erior  <'oin-t  of  the  State  of  Califo]*nia  in  and 
for  the  City  and  County  of  San  Pi-ancisco  on  Sep- 
tember 1,  1944.  more  tlian  six  months  after  the 
refusal    of    the    defcMidant    and    the    written    iiotice 


Travelers  Protective  Assn.  of  America  21 

thereof  to  the  plaintiff  to  pay  said  claim  as  herein 
set  forth. 

T.  G.  HAGAMAN 

Asst.  Sec'y. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  October,  1944. 

[Seal]  K.  C.  McLAUGHLIN 

Notary  Public  in  and  for  the  City  of  St.  Louis, 
State  of  Missouri. 

My  Commission  Expires  December  12,  1946.  [25] 

EXHIBIT  ^^A'' 

Class  ^^A"  Certificate  of  Membership 

The  Travelers  Protective  Association  of  Amer- 
ica, Incorporated  and  Licensed  Under  the  Laws  of 
the  State  of  Missouri  as  a  Fraternal  Benefit 
Society. 

Members  All  Over  the  U.  S.  A. 

By  This  Certificate  of  Membership,  Certifies  thnt 
George  Gifford  is  a  Class  ^'A"  member  of  said  Tlie 
Travelers  Protective  Association  of  America,  and 
is  entitled  to  such  benefits  as  may  be  provided  for 
Class  '*A''  members  in  and  by  the  Constitution, 
By-Laws  and  Articles  of  Incorporation  of  said 
Association  m  force  and  effect  at  the  time  any 
accident  occurs  from  wliich  a  claim  Cor  Ix^nc^fits 
arises. 

Benefits  in  case  of  death  payable  to  Hou^htoTi 
Gifford  his  son.  This  Certificate,  the  Constitution, 
By-Laws  and  Ai-ticjes  of  Incorporation  of  said  As- 
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sociation,  and  Application  for  Menil)orship,  signed 
by  said  niemlK^r,  and  all  amendments  thereto  shall 
constitute  the  agreement  ])otween  said  Association 
and  said  member,  and  shall  govern  the  i)ayment  of 
benefits  and  any  changes.,  additions  or  amendments 
to  said  Constitution,  By-Laws  or  Articles  of  Incor- 
poration, hereafter  duly  made  shall  bind  said  mem- 
ber and  his  beneficiary  or  beneficiaries,  and  shall 
govern  and  control  the  contract  in  all  respects  the 
same  as  though  such  changes,  additions  or  amend- 
ments had  been  made  ])rior  to,  and  were  in  force 
at  the  time  of  said  member's  application  for  mem- 
bershii). 

In  Witnes  Whereof,  this  Association  has  caused 
this  Certificate  to  be  signed  by  its  President  and 
Secretary  under  the  seal  of  the  Association  at  St. 
Louis,  Mo.,  this  9th  day  of  May  A.  D.  1932. 

Any  member  meeting  with  an  accident  must  notify 
the  Secretary-Treasurer  at  St.  Louis  Mo.,  in  writing 
within  thirty  days  of  such  accident,  giving  full  par- 
ticulars of  same  and  name  of  attending  physician.  In 
case  of  death  the  beneficiary  shall  give  such  notice. 
In  case  of  failure  to  notify  exce])t  because  of  uncon- 
sciousness or  physical  inability  the  member  or  his 
ben(^ficiaries  shall  forfeit  all  rights  to  insurance 
benefits. 

No.  36827 

T.  S.  LOGAN 

Secretary. 

WM.  E.  WELLMANN 

President. 
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The  following  benefits  are  provided  for  Class 
*^A"  members  or  their  beneficiaries,  each  subject 
to  the  conditions,  exceptions  and  limitations  of  the 
constitution  of  this  Association  and  amendments 
thereto,  whenever  a  member  in  good  standing  shall, 
independently  of  all  other  causes,  through  external, 
violent  and  accidental  means,  receive  bodily  injuries 
which  shall  solely  and  exclusively  cause  death  or 
disability  : 

1.  $10,000  if  killed  by  accidental  means  as  the 
result  of  a  wreck,  collision  or  derailment  while 
riding  as  a  passenger,  inside  a  passenger  car,  on  a 
passenger  train  propelled  by  steam,  or  moved  by 
electricity,  at  the  steam  railroad's  terminal  only,  or 
over  an  electrified  section  of  such  steam  railroad 
only. 

2.  $5,000  if  killed  by  accidental  means. 

3.  $5,000  for  the  loss  of  both  legs  or  both  arms 
by  severance  by  accidental  means. 

4.  $2,500  for  the  loss  of  one  hand  or  one  foot 
by  severance  above  wrist  or  ankle  by  accidental 
means. 

5.  $1,300  in  case  of  loss  of  four  fingers  of  either 
hand  by  severance  by  accidental  means. 

6.  $5,000  in  case  of  loss  of  both  eyes  by  acci- 
dental means. 

7.  _^1,250  in  case  of  loss  of  one  eye  by  accidental 
means. 

8.  $25  per  week  for  total  disability,  not  exceed- 
ing 104  weeks,  by  accidental  means. 

9.  $12.50  per  week  for  partial  disability,  not 
exceeding  five  weeks,  by  accidental  means. 
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Art.  XIV,  Sec.  1.  Any  member  in  good  stand- 
ing:, wisliinu"  to  ehanire  his  beneficiary,  shall  be 
entitled  on  tlie  surrender  of  the  certificate  of  nicin- 
bershi])  then  in  force  and  ui)on  the  i)ayment  of  a 
certificate  fee  of  fifty  cents  to  the  Secretary-Treas- 
urer- (said  fee  to  be  credited  to  the  Expense  Fund) 
exce])t  ill  the  ev(nit  of  death  of  the  beneficiary  or 
tlu^  niarriaii:e  of  tlic  nicinhcr,  this  char2:e  shall  be 
remitted,  to  have  a  new  certificate  of  membership 
issued,  payable  to  such  qualified  beneficiary  (n*  bene- 
ficiaries as  he  shall  direct.  The  surrender  of  the 
certificate  of  membership  shall  be  waived  provided 
the  member  at  whose  instance  it  was  issued  shall 
furnish  satisfactory  proof  that  the  same  has  been 
lost  or  destroyed. 

No.  36827 

Class  ^'A"  Certificate  of  Mcmbcrshi})  in  The 
Travelers  Protective  Association  of  America, 
St.  Louis,  Mo. 

Issued  to  (leorge  Gifford,  Xel).  Division. 

Dated  May  9  1982 

In  case  of  injury,  fatal  or  disablinu,  wi'itten  no- 
tice within  thirty  days  from  date  of  injury  must 
be  furnished  tlie  Secretary-Treasurer  of  The  Trav- 
elers Protective  Association  of  America,  at  3755 
Lindell  Blvd.,  St.  Louis,  Mo. 
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EXHIBIT  ^^C" 

December  21,  1943 
Mr.  Houghton  Gifford 
139  Hugo  Street 
San  Francisco  (8),  California. 

In  re:  George  Gifford,  Deceased 
No.  36827 
Dear  Sir: 

Upon  receipt  of  the  notice  of  your  father's  death 
this  Association,  in  accordance  with  the  request 
made  by  your  mother,  investigated  the  facts  in 
reference  thereto. 

This  Association  provides  benefits  for  the  bene- 
ficiaries of  its  members  in  those  cases  where  death 
is  due  to  external,  violent  and  accidental  means 
independently  of  all  other  causes.  Liability  is  ex- 
pressly excluded  where  death  is  caused  wholly 
through  any  bodily  or  mental  infirmity  or  disease. 
The  conclusion  reached  by  the  pathologist  who  per- 
formed the  autopsy  is  that  your  father's  death  was 
caused  by  ^'Coronary  sclerosis  with  occlusion  and 
myocardial  failure.  Angioma  of  the  brain.  Pyelo- 
nephritis." The  official  death  certificate  likewise 
discloses  that  death  was  ^' Death  due  to  natural 
causes."  Under  the  circumstances  we  regret  to 
ad\dse  you  that  there  is  no  liability  on  the  part  of 


26  Iloughton  Gifford  vs, 

the  Association  and  it  regrets  tliat  it  cannot  be  of 
service  to  you. 

Sincerely  yours 

THE   TRAVELERS   PROTECTIVE 
ASSOCIATION  OF  AMERICA 
(sgd.)     By  THEO.  C.  ABELE 
Secretary 
TCA:MPP:EP 
(letter  registered) 

[Endorsed]:    Filed  Oct.  31,  1944  [28] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  DECISION  ON  MOTIONS  TO 
DISMISS  AND  FOR  SUMMARY  JUDG- 
MENT. 

The  pleadings  and  record  now  before  the  court 
on  defendant's  motions  to  dismiss  and  for  summary 
judgment  demonstrate  that  plaintiff's  cause  of 
action  is  barred  because  of  lapse  of  time  as  stipu- 
lated in  the  insurance  contract. 

However  I  am  of  the  opinion  that  plaintiff  should 
not  at  this  stage  of  the  litigation  be  deprived  of 
the  oj^portunity  to  ])lead  ])y  way  of  replication  any 
])ertinent  facts  in  avoidance  of  the  time  limitation. 

Accordingly  the  motion  to  dismiss  is  granted  with 
leave  to  plaintiff  to  a])propriately  amend  his  com- 
plaint.    (Rule  15  P.R.C.P.)  [29] 

Decision  on  the  motion  for  summary  judgment  is 
reserved    and   the   court    will    determine   the   same 
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after  the  amended  complaint  and  such  affidavits  as 
defendant  may  desire  to  file  are  before  the  court. 

Dated:  January  29,  1945. 

LOUIS  E.  GOODMAN 

United  States  District  Judge 

[Endorsed] :   Filed  Jan.  29,  1945.  [30] 


[Title  of  District  Court  and  Cause.] 

To  Houghton  Gifford,  Plaintiff  above  named,  and 
To  Messrs.  Dunne  &  Dunne  and  J.  D.  Leder- 
man,  his  Attorneys:: 

You  and  each  of  you  will  please  take  notice  that 
the  Honorable  Louis  E.  Goodman,  Judge  of  the 
L^nited  States  District  Court,  did  on  the  29th  day 
of  January,  1945,  grant  defendant's  motion  to 
dismiss  plaintiff's  complaint  with  leave  to  plaintiff 
to  amend  his  complaint  if  he  be  so  advised,  reserv- 
ing the  Court's  decision  on  defendant's  motion  for 
summary  judgment  until  after  the  filing  of  the 
amended  complaint  by  plaintiff  if  he  be  so  advised, 
within  ten  days,  and  such  affidavits  as  defendant 
may  desire  to  file  within  ten  days  thereafter  if  said 
defendant  be  so  advised.  [31] 


28  nought  on  Gifford  vs. 

Dated:  February  1,  1945 

GAVIN     McXAIi,    scmirLO- 
WITZ,   AIKIXS,   WYMAN   & 
SOMMER 
By    NAT  SCHMULOWITZ 
By    PETEK  S.  SOMMER, 

Attorneys  for  Defendant 

[Endorsed] :    Filed  Feb.  2,  1945.  [32] 


In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  23911-G 

HOUGHTON  GIFFORD, 

Plaintiff, 
vs. 

THE  TRAVELERS  PROTECTIVE  ASSOCIA- 
TION   OF    AMERICA, 

Defendant. 

JUDGMENT  ON  MOTION  FOR  SUMMARY 
JUDGMENT 

The  motion  of  the  defendant  for  a  suinniary 
jud,i2^nient  in  its  favor  and  dismissin^:  plaintiff's 
complaint  with  prejudice  coming*  on  i-egulaily  for 
hearinc:,  and  due  notice  thereof  having  been  given ; 
and 

It  Appearing  that  contemporaneously  witli  the 
said  motion  for  a  summary  judgment  the  said  de- 
fendant moved  to  dismiss  plaintiff's  complaint,  and 
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tliat  the  above  entitled  Court  did,  on  January  29, 
1945,  grant  defendant's  motion  to  dismiss  plain- 
tiff's complaint,  with  leave  to  plaintiff  to  amend 
his  [33]  complaint,  if  he  be  so  advised ;  and 

It  Further  Appearing  that  the  above  entitled 
Court  did  reserve  its  decision  on  the  defendant's 
aforesaid  motion  for  a  summary  judgment  until 
after  the  filing  of  the  amended  complaint  by  plain- 
tiff, if  he  be  so  advised  within  ten  days ;  and 

It  Fuii:her  Appearing  that  the  plaintiff  in  the 
above  entitled  action  did  receive  notice  of  the  rul- 
ings of  the  above  entitled  court  as  above  set  forth 
on  February  1,  1945,  and  that  said  plaintiff  has  not 
filed  any  amended  complaint  \vithin  ten  days  from 
and  after  February  1,  1945;  and 

It  Further  Appearing  that  the  defendant  is 
entitled  to  have  its  motion  for  a  summary  judg- 
ment granted  upon  the  ground  that  it  is  entitled  to 
a  judgment  dismissing  plaintiff's  complaint,  as  a 
matter  of  law,  for  the  reason  that  plaintiff's  cause 
of  action  is  barred  because  of  the  lapse  of  time  as 
stipulated  in  the  contract  of  insurance  referred  to 
in  plaintiff ^s  complaint; 

It  Is  Accordingly  Adjudged  that  tlie  complaint 
in  this  action  be  and  it  is  hereby  dismissed  with 
])rejudice  u]:)on  the  ground  that  there  is  no  genuine 
issue  as  to  any  material  fact,  and  upon  tlie  furtlier 
ground  that  the  alleged  cause  of  action  set  fortli 
in  plaintiff's  complaint  has  become  barred,  and  tlint 
the  claim  has  lapsed  by  reason  of  the  failure  on 
the  part  of  plaintiff  to  commence  any  action  against 
the  above  named  defendant  in  respect  of  his  alleged 
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claim  arising-  uikU*]*  tlic  certificate  of  iucni])crshi|), 
and  the  constitution  and  bylaws  oi'  the  defendant 
within  six  months  after  the  refusal  of  the  defendant 
to  ])ay  j)laintiff's  claim;  and 

It  Is  Further  Adjudged  tliat  tlie  defendant,  The 
Travelers  Protective  Association  of  Ameiica,  a  cor- 
poration, recov(»r  [)U]  of  and  from  tlie  ])laintiff, 
Houghton  Gifford,  the  sum  (»f  $ ,  rep- 
resenting its  costs  as  taxiMJ,  and  hav(»  (execution  issue 
therefor. 

Dated  Pel)ruary  14,  1945. 

T.OnS  E.  GOODMAN 

Judge   of   the   District    Court 

[Endoi^ed] :   Filed  Feb.  14,  1945.  [35] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Houghton  Gifford,  the  plaintiff  above  named, 
hereby  gives  notice  that  he  does  hereby  apj)eal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  dated,  filed  and 
entered  in  the  above  entitled  action  on  February 
14,  1945  by  the  above  entitled  Court  and  from  each 
and  vvvvy  \n\vt  thei'eof. 
Dated  May  14,  1945. 

DUNNE  &  DUNNE 
J.  I).  I.KDKRMAN 
Attorneys  for  Houghton  (rifford,  the   Plaintiff  and 
Appellant 

[Endorsed]  :   Filed  May  14,  1945.  [36] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT   INTENDS   TO   RELY 

(1)  That  said  Judgment  entered  by  the  above 
entitled  Court  on  the  14th  day  of  February  1945 
is  erroneous,  wherein  it  declared  that  the  defendant 
was  entitled  to  have  its  Motion  for  Summary  Judg- 
ment granted  and  that  it  was  entitled  to  a  Judgment 
Dismissing  Plaintiff's  Complaint  as  a  matter  of  lav/, 
for  the  reason  that  Plaintiff's  Cause  of  Action  is 
barred  because  of  the  lapse  of  time  as  stipulated 
in  the  contract  of  insurance  referred  to  in  Plain- 
tiff's Complaint. 

(2)  That  said  Judgmnet  of  February  14,  1945, 
is  erroneous  wherein  it  dismisses  with  prejudice  the 
Plaintiff's  Complaint  upon  the  ground  that  there 
is  no  genuine  issue  as  to  any  material  fact  and  upon 
the  further  ground  that  the  alleged  cause  of  action 
set  forth  in  Plaintiff's  Complaint  had  become 
barred,  and  that  the  claim  had  lapsed  by  reason  of 
the  failure  on  the  part  of  Plaintiff  to  commence 
any  action  against  the  above  named  Defendant  in 
i-espect  of  his  alleged  claim  arising  imder  the  cer- 
tificate of  membershij)  and  the  Constitution  and 
3>y-Laws  of  the  Defendant  within  six  months  after 
the  refusal  of  the  Defendant  to  pay  Plaintiff's 
claim.  [37] 

(3)  That  said  judginent  of  February  14,  1945 
is  (^n-oneous  in  that  it  seeks  to  and  does  attemj)t  to 
bind  the  Plaintiff*  by  its  Articles  of  Constitution 
and  By-Laws,  even  though  the  Plaintiff  was  not 
a  member  of  the  Defendant's  Association. 
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(4)  Said  jiidgniont  of  F('l)rnaiy  14,  1945  is 
erroneous  in  that  it  i^ives  tlie  Constitution  and  By- 
Laws  of  Defendant  the  effect  and  diunity  and  legal 
force  of  a  statute  of  limitation,  wiiirli  is  contrary 
to  th(^  law  and  the  decisions  of  the  Courts. 

(5)  That  said  judgment  of  Fel)rua]-y  14,  194.") 
is  erroneous  and  contrary  to  the  hiw  in  tliat  it 
disregards  the  allegations  of  the  Complaint,  which 
on  a  Motion  to  Dismiss,  and  on  a  ^lotion  for  Sum- 
mary Judgment  must  be  deemed  to  be  true  and 
must  be  construed  most  favorably  in  favor  of  the 
Plaintiff. 

(6)  That  said  Judgment  of  February  14,  1945 
is  erroneous  in  that  it  dismisses  the  Complaint  with 
Prejudice,  and  that  said  Judgment  is  also  erroneous 
in  granting  a  Summary  Judgment  in  favor  of  the 
Defendant  in  the  absence  of  any  Answer  having 
been  made  and  filed  by  the  Defendant  herein. 

Dated:  at  San  Francisco,  California,  this  23rd 
day  of  May,  1945. 

Respectfully  submitted 
DUNNE  &  DUNNE 
J.  D.  LEDERMAN 
By    J.  D.  LEDERMAN 

Attorneys  for  Ap])ellant 

Receipt   of  a   c()])y   of  the   within   Statement   of 

Points    on    which    Appellant    intends    to    reply,    is 

hereby  acknowledged  this  23rd  day  of  ^lay,  1945. 

SCHMULOWITZ,    McNAB,    WY- 

MAN,  AIKINS  &  SOMMERS 

Attorneys  for  Appellee 

[Endorsed] :   Filed  May  24,  1945.  [38] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Comes  now  Houghton  Gifford,  Appellant  herein, 
and  in  accordance  with  Rule  75  (a)  of  the  Federal 
Rues  of  Civil  Procedure  designates  the  following 
as  the  portions  of  the  record,  proceedings  and  evi- 
dence to  be  contained  in  the  Record  on  Appeal, 
notice  of  which  said  Appeal  was  heretofore  filed 
herein  on  the  14th  day  of  May  1945,  viz : 

(1)  Appellant's  verified  Complaint,  dated  Sep- 
tember 1,  1944,  which  said  Comj^laint  was  filed 
originally  in  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  City  and  County  of  San 
Francisco,  and  numbered  331,970. 

(2)  Order  removing  cause  to  Federal  Court, 
dated  September  28,  1944. 

(3)  Notice  of  filing  of  transcript  of  the  record 
setting  forth  that  the  above  entitled  cause  was  duly 
transferred  from  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  City  and  County  of  San 
Franciscco,  to  the  above  entitled  Court,  which  said 
Notice  is  dated  October  27,  1944.  [39] 

(4)  Notice  of  Motion  to  Dismiss  Complaint,  to 
make  Complaint  more  definite  and  for  a  Dill  of 
Particulars,  and  the  affidavit  of  T.  G.  Hagamaii, 
verified  October  10,  1944;  the  said  Notice  of  Motion 
being  dated  October  31,  1944;  save  that  there  need 
not  l)e  copied  in  said  affidavit  the  said  Exhibit  "IV 
attached  to  said  affidavit,  ])eing  the  Articles  of 
Incorporation,   Constitution   and   By-Laws   of   The 
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Travelers  Protective  Association  of  America,  it  be- 
ing sti|)ulat(Hl,  liowever,  that  both  parties  may  refer 
to  any  portion  of  said  Exhibit  and  incorporate  sucli 
portions  in  their  Briefs. 

(5)  Notice  of  Motion  for  a  Summary  Judgment 
dismissing  ])laintiff's  Complaint  with  Prejudice, 
dated  October  31,  1944. 

(6)  Motion  to  Dismiss  Complaint  and  to  make 
Comi)hnnt  more  definite  and  foi-  a  Bill  of  Particu- 
lars, dated  and  filed  herein  October  31,  1944. 

(7)  Memorandum  Decision  on  Motions  to  Dis- 
miss and  for  Summary  Judgment,  dated  January 
29,  1945,  and  filed  herein  on  that  date. 

(8)  Judgment  on  Motion  for  Summary  Judg- 
ment, dated  and  filed  herein  on  Febniary  14,  1945. 

(9)  Notice  of  Appeal  of  Plaintiff  filed  May  14, 
1945. 

(10)  A  copy  of  this  designation. 

(11)  A  copy  of  Plaintiff's  Statement  of  Points 
on  which  appellant  intends  to  rely,  filed  herein  with 
this  designation. 

Dated  at  San  Francisco,  California,  this  23rd  day 
of  May,  1945. 

Respectfully  submitted, 
DUNNE  &  DUNNE 
J.  D.  LEDERMAN 

Attorneys  for  Appellant 

Receipt  of  a  copy  of  the  within  Designation  of 
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Contents  of  Record  on  Appeal  is  hereby  acknowl- 
edged tliis  23rd  day  of  May,  1945. 

SCHMULOWITZ,    McNAP>,    WY- 
MAN,  AIKINS  &  SOMMEK 
Attorneys  for  Appellee  [40] 

[Endorsed] :   Filed  May  24,  1945.  [41] 


[Title  of  District  Court  and  Cause.] 

RESPONDENT'S  DESIGNATION  OF  ADDI- 
TIONAL PORTIONS  OF  RECORD  ON 
APPEAL 

Comes  now  The  Travelers  Protective  Association 
of  America,  respondent  herein,  and  in  accordance 
with  Rule  75  (a)  of  the  Federal  Rules  of  Civil 
Procedure  designates  the  following  as  additional 
portions  of  the  record,  proceedings  and  evidence 
to  be  included  in  the  Record  on  Appeal: 

1.  Memorandum  decision  on  motions  to  dismiss 
and  for  summary  judgment  dated  and  filed  herein 
on  January  29,  1945. 

2.  Notice  to  plaintiff  and  Messrs.  Dunne  & 
Dunne  and  J.  D.  Lederman,  his  attorneys,  from 
Gavin  McNab,  Schmulowitz,  Aikins,  Wyman  & 
Sommer  that  the  Honorable  Judge  Louis  E.  Good- 
man on  January  29,  1945,  granted  defendant's  mo- 
tion to  dismiss  witli  leave  to  plaintiff  to  amend, 
reserving-  the  Court's  decision  on  defendant's  mo- 
tion for  summary  judgment  until  after  [42]  filing 
of  amended  comi)laint  by  ])laintiff  dated  February 
1,  1945  and  filed  herein  on  Febnmry  2,  1945. 
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3.  Kxliihits  **A^'  and  ''C'  attached  to  the  affi- 
davit of  'W  G.  Hauainaii,  vcritied  October  10,  19-14. 

4.  Hiat  Kxliibit  ''B''  attached  to  the  affidavit 
of  4\  (}.  ITaganuin,  verified  October  10,  1944,  be 
copied  for  annexation  in  tlie  Record  on  A])])ea1, 
unless  in  lieu  ther(H:)f  counsel  foi*  a])i)(']laiit  offer  to 
stipulate  that  tliey  will  secure  an  oi-dei-  from  the 
District  Court  of  the  United  States  in  and  for  tlie 
Northern  District  of  California  Southern  Division 
to  transfer  said  original  Exhibit  ''B'',  attached  to 
said  affidavit,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  and  that  after  trans- 
fer of  said  record  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  said  appel- 
lant will  stipulate  that  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  may  con- 
sider said  Exhibit  ''B"  in  its  original  form  and 
further  stipulate  that  counsel  for  respondent  will 
furnish  six  (6)  printed  copies  of  said  Exhibit  '*B'' 
for  said  Court's  use  and  consideration. 

5.  A  copy  of  this  designation  dated  at  San 
Francisco,  California,  this  26th  day  of  May,  1945. 

Res})ectfully  submitted, 

GAVIN   McNAB,   SCHMULOWITZ, 
AIKINS,  WYMAN  &  SOMMER 
By    NAT    SCHMULOWITZ 
PETER  S.  SOMMEK^ 

Attorneys  foi*  Respondent 

Receipt  of  a  copy  of  the  within  Respondent  Is 
Designation  of  Additional    Portions  of  Record  on 
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Ax)peal  is  hereby  acknowledged  this  26  day  of  May, 
1945. 

DUNNE  &  DUNNE 

J.  D.  LEDERMAN 

Attorneys  for  Appellant 

[Endorsed] :   Filed  May  28  1945.  [43] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO 
FILE  RECORD  ON  APPEAL 

Good  Cause  Appearing,  It  Is  Hereby  Ordered 
that  plaintitf  and  appellant  be,  and  he  is  hereby, 
granted  to  and  including  the  15th  day  of  July,  1945, 
within  which  to  file  his  record  on  appeal  and  to 
docket  said  action  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit;  and 

It  Is  Further  Ordered  that  the  Clerk  of  the  Dis- 
trict Court  shall  include  a  copy  of  this  Order  in 
the  record  on  appeal  in  the  above  entitled  matter. 

Done  in  Open  Court  this  20th  day  of  June,  1945. 
LOUIS  GOODMAN 

United  States  District  Judge. 

[Endorsed]  :  Filed  June  20,  1945.  [44] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  ON   APPEAL. 

Good  cause  ap])eai'ing'  therefor,  it  is  hereby 
Ordered  that  the  Appellant  herein  may  have  to 
and  including-  August  11,  1945  to  file  the  Record 
on  Appeal  in  tlie  United  States  Circuit  Court  of 
Appeals  in  and  for  the  Ninth  Circuit. 

Dated:  July  14,  1945. 

MICHAEL  J.  ROCHE 

United  States  District  Judge. 

[Endorsed]:    Filed  July  14,  1945.  [45] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  liei'chy  certify  that  the  foregoing  45 
l)ages,  numbered  from  1  to  45,  inclusive,  contain  a 
full,  ti-ue,  and  correct  traiiscript  of  the  records  and 
proceedings  in  the  case  of  Houghton  GifPord,  Plain- 
tiff, vs.  The  Travelers  Protective  Insurance  Asso- 
ciation of  America,  Defendant,  No.  23911  G,  as  the 
same  now  rcMuain  on  tile  and  of  record  iii  my  office. 

T  further  cei'tify  that  the  cost  ol'  |)i'eparinu'  and 
certilyini;-   the    forei^^oini;-   transcript    of   record    on 
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appeal  is  the  ^uni  of  $4.85  and  that  tlie  said  amount 
has  been  paid  to  me  by  tlie  Attorney  for  the  appel- 
lant herein. 

In  Witness  Wehreof,  I  hav^e  liereunto  set  my 
hand  and  afifixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  31st  day  of  July 
A.  D.  1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk 
By    M.  E.  VAN  BUREN 
Deputy  Clerk  [46] 


[Endorsed]:  No.  11119.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Houghton 
Gifford,  Appellant,  vs.  The  Travelers  Protective 
Association  of  America,  Appdlee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California  Southern  Division. 

Filed  August  7,  1945. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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111    tile    United    States    Circuit    Court    of    Appeals 
for  the  Ninth  Circuit 

No.  11119 

HOUGHTON  GIFFORD, 

Appellant, 

V. 

THE  TRAVELERS  PROTECTIVE  ASSOCIA- 
TION   OF    AMERICA, 

Appellee. 

CONCISE  STATEMENT  OP  POINTS  TO  BE 
RELIED  UPON  BY  APPELLANT  ON 
APPEAL  UNDER  RULE  19,  PAR.  6 

Comes  now  Houghton  Gifford,  appellant  herein, 
and  as  statement  of  points  to  be  relied  upon  by  him 
on  his  appeal  herein,  he  does  hereby  adopt  the 
statement  of  points  filed  hy  him  on  ]May  24,  1945, 
with  the  Clerk  of  the  United  States  District  Coui-t 
for  the  Northern  District  of  California,  in  accord- 
ance with  Ride  75  (a)  of  the  Federal  Rules  of  Civil 
Procedure. 

Dated:  at  San  Francisco,  Caliloinia,  this  7th  dav 
of  August,  1945. 

Respect  fully  sul)initted, 
DUNNE  &  DUNNE 
J.  D.  I-EI)ERMAN 
l!y    J.  ]).  LEDERMAN 

Attoiiicys  for  A])i)ell!Uit 
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Receij)!   of  copy   of  above   Statement   is   hereby 
admitted  this  7th  day  of  August,  1945. 

GAVIN   McNAJ3,   SCHMULOWITZ, 

AIKINS,  WYMAN  &  SOMMEK, 
NAT  SCHMULOWITZ 
By    PETER  S.  SOMMER 

Attorneys  for  Appellee 

[Endorsed]:     Filed     Aug.     7,     1945.     Paul     P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OP  PARTS  OF  RECORD  NEC- 
ESSARY FOR  THE  CONSIDERATION  OF 
THE  APPEAL  UNDER  RULE  19,  PAR.  6 

Comes  now  Houghton  Gifford,  appellant  herein, 
and  hereby  designates,  as  the  parts  of  the  record 
which  he  thinks  necessary  for  the  consideration  of 
such  appeal,  the  entire  record  as  contained  in  the 
transcript  of  said  record  on  apepal  heretofore 
transmitted  to  the  Clerk  of  the  above  entitled  court 
by  the  Clerk  of  the  United  States  District  Court 
for  the  Northern  District  of  California. 

Dated  at  San  Francisco,  California,  this  August 
7,  1945. 

Respectfully  submitted, 
DUNNE  &  DUNNE 
J.  D.  LEDERMAN 
By   J.  D.  LEDERMAN 

Attorneys  for  a})pellant. 
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Receipt  of  copy  of  above  Designation  is  hereby 
adniittcHi  tliis  Ttli  day  of  Anonst,  1945. 

(lAVIN   McNAl^>,   SCHMULOWITZ, 

AJKINS,  WYMAN  &  SOMMER 
XAT  SCHMULOWITZ 
By    PETER  S.  SOMMER 

Attorneys  for  Appellee 

[Endorsed]:     Filed     Aug.     7,     1945.     Paul     P. 
O'Brien,  Clerk. 


[Titlc^  of  Cii'cuit  Court  of  Ap])eals  and  Cause.] 

DESIGNATION  OF  ADDITION AI.  PARTS  OF 
THE  RECORD  DEEMED  NEC^ESSARY 
FOR  THE  CONSIDERATION  OF  THE 
APPEAL  UNDER  RULE  19,  PARA- 
GRAPH   6. 

Conies  now  1'he  Travelers  Protective  Association 
of  America,  respondent  herein,  and  in  accordance 
with  Rule  75  (a)  of  thc^  Federal  Rules  of  (^ivil 
Procedure  and  Rule  19,  ])aragraph  ()  thereof  of 
the  rules  of  the  United  States  Circuit  Court  of 
Ai^peals  for  the  Ninth  Circuit,  d(^sigiu\tes  the  fol- 
lowing as  additional  parts  of  tlie  rcM-ord  which  it 
tliinks  iieccssai'v  and  material  foi-  the  ('o]isi(l('i-ati(Hi 
of  the  appeal  in  tlu^  ahove  entitled  acticm: 

1.  M('i!ioraiidum  decision  on  motions  to  dismiss 
and  foi-  summary  jud.unicnt  dated  and  filed  hei-eiii 
on  Januaiy  29,  1945. 

2.  Nolicc  of  ])laintiff  and  Messrs.  Dunne  S: 
Duiuie   and    ,] .    I).    Lederman,   his   attorneys,    from 
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Gavin  Mc  Nab,  Sehmulowitz,  Aikiiis,  Wyman  & 
Roinmor  that  the  Honorable  Judge  Louis  E.  Good- 
man on  January  29,  1945,  granted  defendant's  mo- 
tion to  dismiss  with  leave  to  x^laintiff  to  amend,  re- 
serving the  Court's  decision  on  defendant's  motion 
for  summary  judgment  until  after  filing  of  amended 
complaint  by  plaintiff  dated  February  1,  1945,  and 
filed  herein  on  February  2,  1945. 

3.  Exhibits  ^^A"  and  ^^C"  attached  to  the  affi- 
davit of  T.  G.  Hagaman,  verified  October  10,  1944. 

4.  That  Exhibit  '^B"  attached  to  the  affidavit  of 
T.  G.  Hagaman,  verified  October  10,  1944,  be  copied 
for  annexation  in  the  Record  on  Appeal,  unless  in 
lieu  thereof  counsel  for  appellant  offer  to  stipulate 
that  they  will  secure  an  order  from  the  District 
Court  of  the  United  States  in  and  for  the  Northern 
District  of  California  Southern  Division  to  transfer 
said  original  Exhibit  '^B",  attached  to  said  affi- 
davit, to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  that  after  transfer  of 
said  record  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  said  appellant  will 
stipulate  late  that  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  may  consider  said 
Exhibit  *^B"  in  its  original  form  and  further 
stipulate  that  counsel  for  respondent  will  furnish 
six  (6)  printed  copies  of  said  Exhibit  ''B"  for 
said  Court's  use  and  consideration. 
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5.     A    copy    of    this    designation    dated    at    San 
Francisco,  California,  this  7th  day  of  August,  1945. 
Respectfully  submitted, 

GAVIN     McNAB,     SCHMULO- 
WITZ,   AIKINS,  WYMAN   & 
SO:\IMER 
By    NAT  SCHMULOWITZ 
PETER  S.  SOMMER 

Attorneys  for  Appellee 

Receipt  of  a  copy  of  the  within  Appellee's  Desic:- 
nation  of  Additional  Parts  of  the  Record  on  Appeal 
is  hereby  acknowledged  this  7th  day  of  August, 
1945. 

DUNNE  &  DUNNE 
J.  D.  LEDERMAN 

Attorneys  for  Ap]^ellant 

[Endorsed]:  Filed  Aug.  7,  1945.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Ap])eals  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated,  Consented  and  Agreed, 
by  and  ])etween  the  a])])ellniit  and  tlie  appellee,  that 
Exhi]>it  ^nr'  attached  to  Uw  Aflidavit  of  T.  C. 
Haganian,  verified  Octolier  10,  1944,  may  be  ti-ans- 
niitted  in  its  original  Conn  to  the  above  entitled 
conn  by  the  (1erk  of  the  Tnited  States  District 
Court  For  the*  Noi'theiii  District  of  California  and 
that  tbe  above  enlitl(Ml  court  uuw  consider  said  Ex- 
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hibit  '^B"  in  its  original  form  on  the  appeal  herein 
and  that  counsel  for  appellee  are  herewith  furnish- 
ing six  (6)  printed  copies  of  said  Exhibit  *^B"  for 
the  use  of  the  above  entitled  court  and  its  considera- 
tion. 

Dated  at  San  Francisco,  California,  this  7th  day 
of  August,  1945. 

DUNNE  &  DUNNE 
J.  D.  LEDERMAN 
By   J.  D.  LEDERMAN 

Attorneys  for  appellant 
GAVIN     McNAB,     SCHMULO- 
WITZ,    AIKINS    WYMAN    & 
SOMMER 
NAT  SCHMULOWITZ 
By   PETER  S.  SOMMER 

Attorneys  for  appellee. 
So  Ordered: 

FRANCIS  A.  GARRECHT 

Senior  United  States  Circuit 
Judge 

[Endorsed]:     Filed     Aug.     8,     1945.     Paul     P. 
O'Brien,  Clerk. 
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No.  11,119 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Houghton  Giffokd, 

Appellant, 
vs. 

The  Travelers  Protective  Association 
OF  America, 

Appellee. 


OPENING  BRIEF  OF  APPELLANT 


JURISDICTION 
As  appears  from  the  complaint  (K.  2-6)  the  amount  in 
controversy,  without  interest  or  costs,  is  $5,000.00.  The 
action  was  removed  from  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County  of  San 
Francisco  upon  the  ground  of  diversity  of  citizenship,  and 
the  requisite  jurisdictional  amount  (R.  7).  The  jurisdic- 
tion of  the  District  Court  is  sustained  by  Judicial  C^ode, 
§24(1)  (I))  and  Judicial  Code,  §28  (28  T.S.C.A.  §§41  (!)(])) 
and  71). 
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l-'inal  jiKl^iiK'iit  in  llic  l)i>tiict  Court  was  rciidiTcil  and 
filed  Febrnary  14,  1!)4:)  (  H.  L'S-.'IO).  and  Notice  of  A])]K'al 
was  filed  May  14,  IIU.')  (  K*.  :5n).  T\w  jurisdiction  of  tills 
Court  is  sustained  l»y  Judicial  Code,  i5128(a)  First  (28 
I'.S.C.A.  ^2L'r)(a)  First). 

Tlic  jtlradiii^s  arc  not  set  out  licre  in  detail  heeaiise 
they  ai'e  set   out   under   the   Statement   of  the  Case. 

STATEMENT  OF  THE  CASE 

This  is  an  apin^al  from  a  judii:ment  of  the  l^istrict  Court 
of  the  Fnited  States  in  and  for  the  Northern  Division 
of  California,  Southern  Division,  rendered  on  February 
14,  1945. 

Said  jud^iuent  a}>i)eai-s  on  pages  28  to  30  of  the  Tran- 
script. 

A  reading  of  said  judgment  will  disclose  that  it  was 
made  and  entered  ujxtn  a  motion  of  the  defendant  and 
a])pellant  for  a  summary  judgment  in  its  favor  and  u])on 
a  motion  to  dismiss  the  ])laintifCs  complaint  with  pi'i'jn- 
dice.  Said  motions  appear  at  pages  in  to  17  of  the 
Transcript. 

//  sJuudd  he  noted  thdt  these  motions  were  made  and 
heAird  prior  to  (nii/  ansicer  or  demurrer  of  the  defendant 
and,  of  course,  prior  to  the  trial  of  an//  of  the  issues 
emhraeed  in  the  Complaint.  In  other  words,  the  judgment 
if  allowed  to  stand,  precludes  the  plaintiff  from  ever 
receiving  any  relief  u])on  the  facts  set  forth  in  his  Com- 
plaint. 

The  Court  lil<'(l  a  memorandum  d(M'ision  witli  res]')ect  to 
said  motions.  This  app(^ars  on  ])ages  2()  and  27  of  the 
Tians('rii)t.  In  that  diM-isioii,  the  Court  used  the  follow- 
ing language: 
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**  Accordingly  the  motion  to  dismiss  is  granted  with 
leave  to  plaintiff  to  appropriately  amend  his  com- 
plaint (Rule  15  F.K.C.P.)   (29). 

*' Decision  on  the  motion  for  summary  judgment 
is  reserved  and  the  court  will  determine  the  same 
after  the  amended  complaint  and  such  affidavits  as 
defendant  may  desire  to  file  are  before  the  court/' 

It  thus  appears  the  Court  granted  the  motion  to  dis- 
miss but  gave  plaintiff  leave  to  appropriately  amend  his 
complaint;  the  Court  reserved  its  decision  on  the  motion 
for  summary  judgment  until  the  amended  complaint  and 
such  affidavits  as  defendant  might  file  were  before  the  Court. 
The  plaintiff  declined  to  amend  his  complaint  and  there- 
upon the  Court  rendered  its  judgment  (Tr.  28  to  30), 
and  therein  stated  as  follows: 

^'It  further  appearing  that  the  defendant  is  en- 
titled to  have  its  motion  for  a  summary  judgment 
granted  upon  the  ground  that  it  is  entitled  to  a  judg- 
ment dismissing  plaintiff's  complaint,  as  a  matter 
of  law,  for  the  reason  that  plaintiff's  cause  of  action 
is  barred  because  of  the  lapse  of  time  as  stipulated 
in  the  contract  of  insurance  referred  to  in  plaintiff's 
complaint ; 

^'It  is  accordingly  adjudged  that  the  complaint  in 
this  action  be  and  it  is  hereby  dismissed  with  preju- 
dice upon  the  ground  that  there  is  no  genuine  issue 
as  to  any  material  fact,  and  upon  the  further  ground 
that  the  alleged  cause  of  action  set  forth  in  plaintiff's 
complaint  has  become  barred,  and  that  the  claim  has 
lapsed  by  reason  of  the  failure  on  the  part  of  plain- 
tiff to  commence  any  action  against  the  above  named 
defendant  in  respect  of  his  alleged  claim  arising  un- 
der the  certificate  of  membership,  and  the  constitution 
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and  by-laws  of  ihv  (lereiidaiit  within  six  months  after 
the  refusal  of  the  defendant  to  pay  pLaintiff's  claim.'' 

The  j)oiuts  at  issue  on  this  ai)peal  are  few  and  clear. 

THE  COMPLAINT 

The  romphiiiit  in  this  action  (Tr.  l!'2f))  is  one  brought 
b\-  the  plaintitT  and  ai)pellant  as  the  beneficiary  numed  in 
the  certificate  of  membership  issued  by  tlie  defendant  and 
respondent  to  one  George  Gifford  (who  was  his  father). 
The  allegations  of  the  Comphiint  set  forth: 

1.     That  the  defendant  was  a  fraternal  benefit  society, 

L\  That  one  George  Gifford  was  a  Class  ''A''  member 
of  the  defendant  for  a  ])eriod  of  fifteen  (15)  years,  and 
tJiat  he  had  fully  complied  during  that  period  of  time 
with  (dl  of  tJie  ter}}is  (Did  conditions  of  such  membership 
and  had  fully  paid  (dl  the  dues  and  assessments  imposed 
upon  him. 

IL  That  on  the  Dtli  day  of  May,  19.'^2,  there  was  issued 
and  delivered  by  the  defendant  to  George  Gifford  a  cer- 
tificate of  membership,  wherein  and  whereby  said  George 
Giff(>r<l  was  entitled  to  the  benefits  accruing  to  a  Class 
'*A"  member  of  defendant,  and  whereby  said  defendant 
agreed  to  and  did  insure  said  George  Gifford  against  any 
accident  occun-inii:  to  him  from  wliich  a  claim  for  benefits 
arose  and  that  under  said  certificate  of  membership  and 
insurance,  defendant  agreed  to  insure  and  pay  the  benefits 
accruing  to  said  (ieorge  Gifford  in  the  case  of  his  death, 
to  the  plaintiff,  the  son  of  said  George  Gifford. 

4.  That  un<ler  and  by  virtue  of  said  certificate,  defend- 
ant a.i^need  to  pa\-  tn  tile  plaintiff  as  the  IxMieiiciai'v  named 
in    sai<i    certilicat*',    ihe   sum    of  $5,000.00    if   said    member 
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George  Gifford  were  killed  by  accidental  means,  which, 
independently  of  all  other  causes  through  external,  vio- 
lent and  accidental  means,  caused  bodily  injury  which 
solely  and  exclusively  caused  the  death  of  said  George 
Gifford. 

5.  That  said  George  Gifford  was  at  all  times  mentioned 
in  the  Complaint  and  up  to  the  time  of  his  death — Sep- 
tember 3,  1943 — a  Class  "A''  member  in  good  standing 
and  had  fully  complied  tvith  all  the  rules,  regulations, 
hy-laivs,  constitution  and  other  requirements  of  defendant. 

6.  That  on  the  3rd  day  of  September,  1943,  said  George 
Gifford  was  killed  by  accidental  means,  which,  inde- 
pendently of  all  other  causes,  through  external,  violent 
and  accidental  means,  caused  bodily  injuries  to  him, 
which  bodily  injuries  were  the  sole  and  exclusive  cause 
of  his  death  on  September  3,  1943. 

7.  The  accidental  manner  in  which  said  accidental 
death  occurred  is  set  forth  fully  and  in  detail  in  para- 
graph VII  of  the  Complaint  (Tr.  4  and  5). 

8.  That  plaintiff  has  fully  complied  with  all  the  terms 
and  conditions  of  said  certificate  of  membership  and  duly, 
and  in  the  time  provided  for  in  said  certificate,  notified 
the  defendant  of  the  death  of  said  George  Gifford,  and 
demanded  payment  of  the  $5,000.00  insurance  provided  for 
in  said  certificate. 

9.  That  the  defendant  refused  to  pay  the  said  amount, 
or  any  portion  thereof,  and  all  thereof  remains  due,  owing 
and  unpaid. 

Upon  such  motions  of  defendant,  all  intendments  and  in- 
ferences in  favor  of  plaintiff  that  could  ])ossil)ly  ho  diawn 
from  the  allegations  of  the  Complaint   must  be  made  by 
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tliis  Court  and  tlie  facts  and  allocations  and  legal  conclu- 
sions therefrom  set  forth  in  the  Complaint  must  be 
deemed  true  and  correct. 

Without  fiUru)  an  iDisuer  or  drwurrinf/,  the  defendant 
move<l  the  lower  court  for  a  suinniai\v  judgment  in  favor 
of  the  defendant  dismissing  ])laintitf's  com])laint  with 
prejudice  (Tr.  11).  The  oilj/  ground  of  said  motion  was 
that  the  cause  (►('  action  had  become  barred  and  that  the 
claim  iiad  lapsed  by  reason  of  plaintiff's  failure  to  bring 
action  within  six  (6)  months  after  the  purported  refusal 
of  the  defendant  to  ]>ay. 

The  motion  was  su})})orted  by  an  affidavit  of  one  T.  J. 
Hagaman,  the  Assistant  Secretary  of  defendant,  wherein 
it  is  admitted  that  defendant  had  duly  issued  its  Class 
''A"  membership  on  May  9,  1932,  set  forth  as  Exhibit 
^'A"  (Tr.  '21  to  24).  Said  affiant  further  incorporated  in 
his  affidavit  as  Exhibit  ^'B^'  a  copy  of  the  articles  of  in- 
corporation, constitution  and  by-laws  of  the  defendant,  in 
force  and  effect  on  September  8,  1943.  Six  printed  copies 
of  said  Exhibit  ^'B''  (yellow)  were  by  stipulation  of  coun- 
sel filed  with  the  Clerk  of  this  Court,  and  the  printed  Ex- 
hibit ''B"  was  transferred  in  its  original  form  to  the 
Clerk  of  this  Court  (Tr.  44  and  45). 

The  affidavit  further  sets  forth  that  prior  to  December 
21,  1943,  the  ])laintiff  made  a  cJaini  oqanist  the  defendant 
(i.(>.,  affiant's  conclusion  as  to  it  being  a  claim)  as  the 
beneficiary  under  said  certificate^  of  menibei'shi]).  Exhibit 
*'A",  aiKJ  that  thereafter  the  defendant  refused  to  })ay 
the  (l(inn  (sic),  aurj  notified  the  plaintifT  in  wi'iting  of  its 
rrfHsfil  (sic)  and  set  forth  its  lett<'r,  Hhich  purported  to 
in'  su<Jf  rcfusdt,  as  Exhibit  *  •  (" "  (Tr.  25). 
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The  portion  of  the  constitution  and  by-laws  on  which 
defendant  based  its  motion,  is  set  forth  in  said  affidavit 
as  Section  7  of  Article  12,  and  is  found  on  page  44  of  the 
yellow  printed  articles  of  defendant  filed  with  this  Court, 
and  on  page  20  of  the  Transcript. 

It  should  he  noted  that  the  Complaint  in  this  action  was 
filed  in  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Francisco  on  Sep- 
tember 1,  1944  (Tr.  6). 

Assuming  that  the  so-called  letter  of  refusal  to  pay. 
Exhibit  ''C  (Tr.  25),  which  was  dated  December  21, 
1943,  and  sent  from  St.  Louis,  Missouri,  to  the  plaintiff 
in  San  Francisco,  was  received  on  December  27,  1943 
(as  is  alleged  by  the  affiant  in  his  affidavit  on  page  20), 
and  inasmuch  as  the  complaint  was  filed  on  the  1st  day 
of  September,  1944  in  the  Superior  Court  of  the  State  of 
California,  there  teas  a  lapse  of  time  of  exactly  eight 
months  and  three  days,  and  it  is  upon  this  single  point  of 
delay  of  two  months  and  three  days  exceeding  the  six 
months  period  referred  to  in  Section  7  of  the  Articles, 
that  the  defendant  based  its  motions  for  summary  judg- 
ment and  for  dismissal  of  the  complaint  with  prejudice. 

SPECIFICATION  OF  ERRORS 

The  Court  erred  in  holding  that  the  complaint  failed 
to  state  a  claim  upon  which  relief  could  be  granted. 

The  Court  erred  in  dismissing  the  complaint  and/or 
rendering  summary  judgment  upon  the  Ijasis  of  matter 
not  appearing  on  the  face  of  the  complaint. 

The  Coni't  orr(Ml  in  holding  that  i)laintirt''s  claim  was 
barred  hv  the  la])se  of  time. 
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The  Court  ciTcd  in  lioldinii-  tliat  the  complaint  I'aiUMl 
to  state  a  rlaim  upon  which  relief  could  bo  gi'anted  in  that 
it  failed  to  antici])ate  a   possible  ])ersonal  defense. 

The  Couit  erred  in  entertaininij:  a  motion  for  sunuuary 
judgment. 

The  Court  erred  in  holding  that  there  was  no  genuine 
issue  as  to  any  material  fact. 

Reference  is  respectfully  made  to  ai)pellant's  Statement 
of  Points  on  which  ai)pellant  intends  to  rely   (I\.  .'M,  o*J). 
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ARGUMENT 
I. 

THE  PLAINTIFF  BEING  A  BENEFICIARY  AND  NOT  A  MEM- 
BER OF  DEFENDANT  FRATERNAL  SOCIETY,  WAS  NOT 
BOUND  BY  SECTION  7  OF  THE  ARTICLES  OF  INCORPO- 
RATION, CONSTITUTION  AND  BY-LAWS,  TO  BRING  THIS 
ACTION  WITHIN  SIX  MONTHS  FROM  THE  REFUSAL  OF 
DEFENDANT  TO  PAY  IF  SUCH  A  REFUSAL  WAS  ACTU- 
ALLY MADE.    (See  Point  II  herein.) 

At  the  outset  it  should  be  noted  that  the  defendant  is 
a  fraternal  benefit  society  (see  paragraph  I  of  Complaint, 
Tr.  p.  2)  and  that  for  over  a  period  of  fifteen  (15)  years 
George  Gifford  was  a  member  of  the  defendant  associa- 
tion and  fully  paid  his  dues  and  complied  with  all  the 
terms  of  his  membership  (par.  II,  Complaint,  Tr.  p.  2). 

In  considering  claims  against  such  fraternal  organiza- 
tion, it  has  been  held  that  the  by-laws  of  such  mutual 
benefit  society  must  be  construed  liberally  with  a  view  to 
effectuate  the  benevolent  purposes  of  their  organization; 
that  such  by-laws  must  be  reasonable,  and  all  which  are 
vexatious,  unequal,  oppressive,  or  manifestly  detrimental 
to  the  interests  of  the  members  are  void. 

See 

Niblack  on  Benefit  Societies  and  Accident  Insurance, 
p.  32,  Section  17. 

Forfeitures  are  not  favored  by  either  courts  of  law  or 
equity,  and  statutes  and  contracts  are  construed  strictly 
against  forfeitures  and  as  liberally  as  possible  to  prevent 

them. 

« 

See 

12  Cal.  Jiir,,  Section  3,  p.  634. 
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These   princij^les   are   adopted   and   established   l)y    the 
courts.    See 

Ells  r.  Order  U.  S.  Travelers  of  Aw.,  20  Cal.(2d) 
290,  Syllabus  5,  ]>.  291. 

In  that  case,  on  page  29.'),  the  Court  said: 

^'The  basis  of  these  decisions  is  that  since  the  in- 
sured is  a  ])ai'ty  to  the  contract  of  insurance,  he  is 
charged  with  knowledge  of  all  its  terms,  including 
the  constitution  of  the  order,  as  the  latter  was  made 
a  i^art  of  the  contract.  However,  ive  wish  to  add  at 
this  time  that  these  cases  are  of  doubtful  aiithority 
in  determining  whether  the  beneficiaries  named  in 
the  insurayice  certificate  but  not  the  parties  to  the 
contract  are  charged  uifJi   knowledge  of  its  terms.'^ 

On  page  294  the  Court  said: 

''It  might  be  well  to  call  attention  to  the  fact  that 
appellant,  as  appears  from  its  name,  is  a  'fraternal 
beneficial  order'  and  that  one  of  its  objects,  as  ap- 
pears from  its  constitution,  is  'To  give  all  moral  and 
material  aid  in  its  power  to  its  members  and  those 
dependent  upon  them,  also  to  assist  the  widows  and 
orphans  of  deceased  members.'  The  rules  and  regu- 
lations of  such  an  order  are  not  given  the  strict  and 
rigid  c()}isf ruction  applied  to  the  intcrprcfation  of 
ordinary  contracts  of  insurance.  In  the  case  of  Jour- 
neymen Butchers'  Association  v.  Bristol,  17  Cal.  App. 
576  (120  Pac.  787),  the  principle  was  announced  at 
page  578  in  the  following  langiuige:  'As  before  stated, 
the  object  of  a  society  of  this  kind  is  to  assist  and 
benefit  the  families  and  heirs  of  deceased  members; 
and  courts  arc  bound  to  construe  it^  rules  and  regu- 
lations liberally  to  effect  the  benevolent  purposes  of 
the  order.    (Citing  cases.)" 
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That  these  fraternal  society  memberships  and  certifi- 
cates are  to  be  construed  liberally  to  effect  their  benevo- 
lent purposes,  see 

Journeymen  Butchers'  Prot.  and  Benevolent  Assn. 
of  the  Pacific  Coast,  17  Cal.  A  pp.  57G,  second 
syllabus. 

In  this  case  the  Court  said  on  page  578 : 

*'As  before  stated,  the  object  of  a  society  of  this 
kind  is  to  assist  and  benefit  the  families  and  heirs  of 
deceased  members;  and  courts  are  bound  to  construe 
its  rules  and  regulations  liberally  to  effect  the  benevo- 
lent purposes  of  the  order.  ^^ 

That  periods  of  limitations  provided  for  in  the  articles, 
constitution  and  by-laws  of  fraternal  societies  and  their 
insurance  policies  have  not  the  force  of  statutory  law  when 
they  are  in  derogation  of  and  cut  down  the  statutory  limi- 
tation within  which  an  action  may  be  brought,  see 

Bollinger  v.  National  Fire  Ins.  Co.,  25  Cal. (2d)  399. 

In  that  case  the  Supreme  Court  of  the  State  of  Cali- 
fornia held  that  the  short  period  of  limitation  of  fifteen 
(15)  moyiths  fixed  in  the  contract  of  insurance  within  ivhich 
suit  might  he  brought,  must  he  disregarded  hy  the  courts 
when  necessary  to  serve  the  ends  of  justice,  and  that  such 
a  provision  is  not  hinding  on  the  insured. 
On  page  410,  the  Court  said: 

^'In  any  event  this  court  is  not  powerless  to  for- 
mulate rules  of  procedure  where  justice  demands  it. 
Indeed,  it  has  shown  itself  ready  to  adapt  rules  of 
procedure  to  serve  the  ends  of  justice  irhere  technical 
forfeitures  would  unjustifiably  prevent  a  trial  on  tJie 
merits.  (Citing  cases.) '^ 


12 

And  tlic  Coui-t  made  vci'v  jxTtincnt  remarks  about  tlie 
good  t'aitli  of  iiism-ancr  companies  and  its  duty  to  its  in- 
sured, when  it  used  tlie  following  language  on  page  411: 

''It  is  likewise  unnecessary  to  dwell  upon  the  con- 
tention that  the  insurer's  duty  of  good  faith  to  its 
insured  arises  at  the  time  of  contracting  and  persists 
throughout  the  period  when  premiums  are  paid  and 
no  return  is  sought,  hut  that  when  a  loss  occurs  and 
the  insured  seeks  to  obtain  the  compensation  provided 
in  the  contract,  the  parties  deal  at  arm's  length.  It  is 
sullicient  to  hold  that  the  equitable  considerations  that 
justify  relief  in  this  case  are  applicable  whether  de- 
fendant violated  a  legal  duty  in  failing  to  disclose  its 
intention  to  set  up  this  technical  defense,  or  whether 
it  is  now  merely  seeking  the  aid  of  a  court  in  sustain- 
ing a  plea  that  would  enable  it  to  obtain  an  uncon- 
scionable advantage  and  enforce  a  forfeiture.'^ 

An  illuminating  case  in  which  [ho  dcfenda)it  here  was  the 
defendant  there,  and  wJiich  refused  to  enforce  the  limita- 
tion of  six  )}U)nths  provided  bg  this  very  Section  7  of 
the  bg-laws,  is  the  case  of 

Kendall  r.  Travelers'  Prot.  Ass'n  of  America,  1G9 
Pac.  Rep.  751. 

In  that  case,  this  vcrg  same  defendant  sought  to  evade 
its  responsibilitg  bg  claiming  that  the  action  had  vot  been 
bv())if/hf  within  sir  )n()nths  after  the  refusal  of  the  Com- 
pauji  io  pdi/,  and  set  forth  (he  ideniictd  Section  7  de- 
scribed in  the  affidavit   /;/   fliis  case. 

The  Coui't  on  page  7^)i)  discusses  the  conventional  limi- 
tations in  |)olicic>  of  insurance  of  tliis  kind  in  a  frati^-nal 
organizatinii,  nnd  holds  tliat  any  ambiguity  oi'  contlict  in 
the  articles  or  by-laws  must  be  construed  in   favor  of  the 
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insured  and  against  the  company,  and  tlioiigii  fJir  action 
ivas  brought  after  the  six  months  limitation  provided  in 
Section  7  of  the  articles  of  the  constitution  and  the  hij- 
laws,  the  Court  held  that  the  action  was  brought  in  time. 
On  page  757  the  Court  said: 

*  *  *  '^that  construction  will  not  be  placed  upon 
the  contract  which  will  enable  one  party  in  its  dis- 
cretion to  destroy  or  abridge  a  plain  right  of  the 
other  under  the  same  contract.  We  are  of  the  opin- 
ion, therefore,  that  under  the  admitted  facts  the 
action  was  commenced  in  time.'^ 

Similarly  the  courts  of  California  have  refused  to  en- 
force a  by-law  of  a  fraternal  organization  which  recpiired 
action   to   be   brought   icithin    eighteen    mo}tths   after   the 
death  of  the  insured. 
See 

Bennett  v.  Modern  Woodmen  of  America,  52  Cal. 
App.  581. 

The  court  in  that  case  said  that  it  would  follow  the  rule 
announced  in  Case  v.  Sun  Ins.  Co.,  83  Cal.  473,  476,  hold- 
ing that  the  plaintiff  ^s  action  is  removed  from  the  applica- 
tion of  the  general  rule  of  limitations,  and  the  Court  on 
page  587  said  as  follows : 

^^To  hold  otherwise  would  enal)le  the  insurer  to  col- 
lect assessments  indefinitely,  in  disregard  of  the  for- 
feiture, so  long  as  it  suited  its  interest  to  do  so,"  *  *  * 

and  said: 

^^The  association  ought  not  to  be  permitted  to  take 
advantage  of  its  own  neglect  and  refuse  ])aynu'iit  on 
the  ground  that  the  beneficiary  did  not  sooiiei"  compel 
payment. ' ' 
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A  very  reoent  case  illustrating  the  refusal  of  courts  to 
enforce  short  periods  of  limitations  contained  in  policies 
of  insurance,  is  the  case  of 

Bollinger  r.  Xatiotidl  Fire  Ins.  Co. 

This  case  was  decided  Decemher  (),  1944,  in  25  Cal.(2d) 

page  .'^99,  and  in  that  case  on  page  407,  the  Court  said: 

** Under   the   circumstances   of   the   ])resent   case   it 

would  he  mnnifesthf  unjust  for  this  eourt  to  prevent 

a  trial   on    the   merits   uJiich    the   hue   favors    (citing 

cases).'' 

On  page  411   the  Court  says: 

^* Statutes  of  limitations  are  not  so  rigid  as  they  are 
sometimes  regarded." 

And  the  Court  concluded  its  opinion  on  page  411   with 
the  roMowing  trenchant  language: 

**It  is  sufficient  to  hold  that  the  equitable  consider- 
ations that  justify  relief  in  this  case  are  ai^plicable 
whether  defendant  violated  a  l(»gal  duty  in  failing  to 
disclose  its  intention  to  set  up  this  technical  defense, 
or  whether  it  is  noir  merehi  seehinrj  the  aid  of  a  eourt 
in  sustaining  a  plea  that  would  enable  it  to  obtain  an 
uneonseionable  advantage  and  enforee  a  forfeiture.'^ 

It   has  veiy   recently  been  held   by   the   Supreme   Court 
of  California  that  the  mdes  and  regulations  of  a  fraternal 
benefit  society  are  not  given  the  strict  and  rigid  construc- 
tion applied  to  ordinary  contracts  of  insurance. 
See 

Ells   V.   Order  of  Vtiitcd  Commen  ial    Travelers   of 
Anierira,  20  Cal.(2d)   290,  syllabus  2,  .">,  4  and  5. 
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The  Court  in  that  case  on  pap:e  294  used  the  following 
language : 

'^It  might  be  well  to  call  attention  to  the  fact  that 
appellant,  as  appears  from  its  name,  is  a  'fraternal 
beneficial  order'  and  that  one  of  its  objects,  as  ap- 
pears from  its  constitution,  is  'To  give  all  moral  and 
material  aid  in  its  power  to  its  members  and  those 
dependent  upon  them,  also  to  assist  the  widows  and 
orphans  of  deceased  members.'  (2)  The  rules  and 
regulations  of  such  an  order  are  not  given  the  strict 
and  rigid  construction  applied  to  the  interpretation 
of  ordinary  contracts  of  insurance.  In  the  case  of  Jour- 
neymen Butchers'  Association  v.  Bristol,  17  Cal.  App. 
576  (120  Pac.  787),  the  principle  was  announced  at 
page  578  in  the  following  language:  'As  before  stated, 
the  object  of  a  society  of  this  kind  is  to  assist  and 
benefit  the  families  and  heirs  of  deceased  members; 
and  courts  are  bound  to  construe  its  rules  and  regu- 
lations liberally  to  effect  the  benevolent  purposes  of 
the  order.'  (3  Am.  &  Eng.  Ency.  of  Law,  1067; 
Niblack,  §§160-175;  Keener  v.  Grand  Lodge,  38  Mo. 
App.  (543)  553.)" 

''Niblack  on  Benefit  Societies  and  Accident  Insur- 
ance states  in  section  17,  page  32:  'The  by-laws  of 
mutual  benefit  societies  should  be  construed  liberally, 
and  with  a  view  to  effectuate  the  benevolent  purposes 
of  their  organization.'  The  same  author  further 
states  in  section  23,  page  44:  '*  *  *  their  by-laws 
must  be  reasonable,  and  all  which  are  vexatious,  un- 
equal, oppressive,  or  manifestly  detrimental  to  the 
interests  of  the  corporation,   are  void." 

And  the  Court  fui'ther — on  page  301 — said  as  follows: 
"These  facts  were  that  the  beneficiary    (])laintiff) 
had  no  knowledge  of  the  existence  of  the  insurance, 
and  therefore  knew  nothiner  of  the   forlVitui-e  clause 
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in  the  policy.  It  was  furtlior  liold  l)y  said  court  that 
tlio  beneficiary  was  (wcused  from  giving  notice.  The 
only  possible  reason  the  court  should  so  hold,  it 
seems  to  us,  would  be  predicated  upon  the  fact  that 
the  beneficiary  had  no  knowledge  of  the  insurance 
until  after  the  body  was  cremated.   •    *    • 

"It  is  well  settled  in  this  state  as  well  as  in  other 
jurisdictions  that  forfeitures  are  not  favored  by 
either  courts  of  law  or  equity.  12  Cal.  Jur.,  section  3, 
page  634,  states:  ^statutes  and  contracts  are  con- 
strued strictly  against  forfeitures  or  as  liberally  as 
possible  to  prevent  them.'  This  rule  against  for- 
feitures is  so  well  established  that  further  citation  of 
authority  is,  we  think,  unnecessary. '^ 

We  therefore  submit  that  the  ])laintiff  fa  mere  bene- 
ficiary), not  being  a  member  of  the  defendant  fraternity 
society,  is  not  bound  by  the  very  short  period  of  limita- 
tion ]irovided  for  in  its  articles  and  by-laws.  A  fortiori 
is  this  so,  when  a  }}iembcr  himself  is  not  bound  by  such 
short  period  of  limitation  as  was  decided  in  the  foregoing 
cases. 


IT. 

THE  LETTER  OF  DEFENDANT.  DATED  DECEMBER  21.  1943.  TO 
THE  PLAINTIFF.  EXHIBIT  "C"  (Tr.  25)  WAS  NOT  A  RE- 
FUSAL OF  THE  DEFENDANT  TO  PAY  THE  CLAIM  WITHIN 
THE  PURVIEW  OF  SECTION  7  OF  DEFENDANT'S  BY- 
LAWS   (Tr.    p.   20). 

The  letter  is  set  forth  in  full  on  page  25  of  the  Tran- 
script and  was  attached  as  Exhibit  'T"  to  defendant's 
moving  |»apers.  A  dose  examination  of  that  letter  does 
not  convex    to  the  le.'ipiciit  a  flat   refusal   in  any  event  to 
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make  payment  of  any  claim.  The  letter  is  an  evasive  one 
calculated  to  do  the  very  thing  it  succeeded  in  doing, 
to  wit:  to  lull  the  recipient  into  a  belief  that  further  nego- 
tiations or  correspondence  should  l)e  undertaken. 

Firstly,  in  the  opening  paragraph  of  the  letter  it  pur- 
ports to  be  a  notification  that  the  defendant  had  made  an 
investigation  of  the  facts  in  accordance  u-ith  the  request 
made  by  the  mother  of  the  heneficiari/.  No  reference  is 
made  to  any  claim  for  payment  made  by  the  plaintiff,  the 
beneficiary  and  appellant  herein. 

The  second  paragraph  is  a  recital  of  what  the  defendant 
believes  to  be  the  legal  effect  of  the  language  used  in  its 
certificate  of  insurance.  It  then  goes  on  to  state  as  fol- 
lows: 

*'The  conclusion  reached  b}^  the  pathologist  who 
performed  the  autopsy  is  that  your  father  ^s  death  was 
caused  by  'Coronary  sclerosis  with  occlusion  and  myo- 
cardial failure  \^' 

The  final  paragraph  of  the  letter  following  the  foregoing 
quotation  is  as  follows: 

''Under  the  circumstances  we  regret  to  advise  you 
that  there  is  no  liability  on  the  part  of  the  Associa- 
tion and  it  regrets  that  it  cannot  be  of  service  to 
you.'' 

There  was  no  occasion  for  the  making  of  this  state- 
ment. Xo  services  were  requested  ])y  the  plaintiff  and  no 
opinion  was  requested  by  him  of  the  defendant  as  to  what 
the  legal  effect  of  the  language  of  the  certificate  of  in- 
surance might  be.  All  that  the  mother  of  ])laintiff*  had 
done  was  to  notify  the  defendant  of  the  accident  and  the 
death  of  his  father.    No  formal  i)resentation  of  any  claim 
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under  tlio  certificate  of  insurance  up  to  that  time  had 
been  made  and  )in  drmand  for  pni/meuf  of  the  claim  had 
been  made  hi/  tJir  JfOiefiriari/,  the  appellant  herein.  So 
the  defendant  could  obviously  not  treat  its  letter  as  a 
refusal  to  pay  a  claim  which  had  not  yet  been  made  or 
presented   by   the   beneficiary,   the   plaintiff  herein. 

All  that  was  required  of  the  beneficiary  was  to  notify 
the  defendant  of  the  accident  and  the  death  of  its  mem- 
ber George  Clifford  (as  was  done  by  his  mother)  and  it 
was  then  incumbent  upon  the  defendant  to  investigate 
the  facts.  The  i)laintilY  in  his  complaint  alleges  in  para- 
graph VII,  page  5: 

''Plaintiff  has  fully  complied  with  all  of  the  terms 
and  conditions  of  said  certificate  of  membership  de- 
scribed in  Paragraph  III  hereof,  and  duly  and  in 
the  time  provided  for  in  said  certificate  notified  the 
defendant  of  the  death  of  said  George  Gifford  as 
above  described,  and  demanded  payment  of  the 
$5,000.00  insui-ance  ])rovided  for  in  said  certificate 
of  membership  heretofore  described/^ 

The  defendant  cannot  by  its  ingenuous  letter  of  Decem- 
ber lM,  lf)4.'l,  torture  its  language  into  a  flat  refusal  of 
payment  of  a  claim  that  had  not  yet  been  made.  ^//  that  it 
succeeded  In  doinrj  Jni  that  letter  was  to  lull  the  pl-aintiff 
into  a  situatioi  uhcrcbi/  the  plaintiff  waited  for  a  period 
of  eight  mo}iths  and  three  daifs  before  filing  his  action  to 
enforce  the  pajimoit  of  this  daim. 

It  may  wc^ll  be  that  ])laintitT  made  fuj-ther  investigation 
of  the  cause  of  the  member's  death  and  souLrlit  advice 
concerning  the  ]ial)ilit>'  of  defendant  and  such  a  short 
delay  of  '1  months  and  .*>  days  can  not  have  misled  or 
caused  defendant  any  detriment  or  danger;  and  defendant 
has  made  no  showing  to  that  effect. 


19 

The  action  of  the  defendant  in  lulling  the  ])laintiff  into 
his  present  situation,  estops  defendant  from  now  asserting 
that  said  letter  constituted  a  final  refusal  of  payment 
(which  it  did  not)  and  prevented  it  from  now  seeking  to 
take  an  unconscionable  advantage  of  the  plaintijf,  a  mere 
beneficiary,  not  familiar  ivitJi  the  rules,  by-laws  and  con- 
stitution of  the  defendant  fraternal  association. 

The  courts  have  declared  that  they  will  not  lend  them- 
selves to  countenance  such  inequitable  procedure.    See 

Bollinger  v.  National  Fire  Ins.  Co.,  25  Cal.(2d)  399 

(supra); 
Kendall  v.  Travelers'  Prot.  Ass'n  of  America,  169 
Pac.  Rep.  751  at  p.  757  (supra). 

The  action  and  conduct  of  the  defendant  and  the  writing 
of  the  letter,  Exhibit  ''C  (Tr.  25),  and  the  effect  thereof 
on  the  plaintiff,  creates  an  equitable  estoppel  against  the 
defendant  now  asserting  the  plea  in  bar,  based  upon  the 
limitation  period  provided  for  in  Section  7  of  its  constitu- 
tion; and  this  is  true  even  though  there  was  no  designed 
fraud  on  the  part  of  the  defendant  company.    See 

Benner  v.  Industrial  Ace.  Comm.,  26  A.C.  No.  12, 
page  265. 

In  that  case  the  petitioner  wrote  a  letter  to  the  employer 
on  May  11,  1943,  notifying  it  that  the  petitioner  had  a 
claim  against  it  for  tuberculosis  industrially  caused  and 
compensable.  The  action  was  not  brought  until  more  than 
six  months  after  May  11,  1943.  T]w  Commission  found 
that  day  as  the  one  on  which  slu^  had  knowledge  of  the 
injury  and  held  that  her  claim  was  bai'red,  because  it  was 
not  filed  within  six  months  thereafter,  to  wit:  on  Xovom- 
ber  16,  1943. 
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Tliore  as  iu  tliis  case,  tin'  dcfc^ndaiit  (Company  had 
written  a  letter  advising  tlic  ix'titioner  that  it  was  inves- 
tigating tlio  t'aets;  hilt  notwithstanding  tlie  finding  and 
(Mnicliision  of  the  Coniniission  tliat  tlie  ]K4itioner  was 
hari*<'d  hy  the  six  months  limitation,  the  Appellate  Court 
held  that  the  action  conhl  h(^  maintained  hecause  of  the 
ecjnitable  est()pi)el  arising  against  the  defendant.  The  sec- 
ond and  third  sylhihnses  of  that  ease  are  as  follows 
(p.  265): 

''  (2)  Estoppel — Elements — Fraud. — An  estoppel 
may  arise  although  there  was  no  designed  fraud  on 
the  part  of  the  person  sought  to  he  estopped. 

**(3)  Td.^ — Elements. — To  create  an  equitable  estop- 
])el,  it  is  enough  that  the  party  has  been  induced  to 
refrain  from  using  such  means  or  taking  such  action 
as  lay  in  his  power,  ])y  which  he  might  have  retrieved 
his  position  and  saved  liimself  from  loss.*' 

On  the  doctrine  of  e(|uitable  estoppel  and  its  effect  in 
estoj)ping  the  defendant  from  pleading  the  six  months* 
j)rovision  as  a  bar,  see  also: 

Farrell  r.  Countif  of  Placer,  23  Cal.(2d)   624; 
Verdugo    Canon    Wafer   Co.    r.    Vcrdugo,    152    Cal. 
655  at  ])age  682. 

Ill  tlie  latter  case,  the  Court  said: 

''It  is  enough  if  the  party  has  been  induced  to  refrain 
from  using  such  means  or  taking  such  action  as  lay 
in  his  ])ower  by  which  he  might  have  retrieved  his 
position  and  saved  himself  from  loss.** 

In 

Adams  r.  Cal.  Mai.  //.  ,{•  L.  Ass'n,  IS  Cal. (2d)  487, 

the  Court  at   page  4SS  said: 
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*^It  is  well  settled  that  a  person  by  his  oondiict  may 
be  estopped  to  rely  upon  these  defenses;" 

and  in 

Rapp  V.  Rapp,  218  Cal.  505, 

the  Court  held  that  where  the  delay  in  commencing  action 
is  induced  by  the  conduct  of  the  defendant,  it  cannot  be 
availed  of  by  him  as  a  defense.    To  the  same  effect,  see 

Miles  V.  Bank  of  America,  N.  T.  &  8.  Ass'n,  17 
Cal.  App.(2d)  389,  at  page  397; 

37  Corpus  Juris,  pp.  725-726. 

In  the  concluding  paragraph  of  its  decision  in  the  case 
of  Benner  v.  Industrial  Ace,  supra,  the  Court,  on  page 
269,  held  as  follows: 

^'Such  conduct,  so  relied  upon,  becomes  the  basis  of 
an  estoppel  against  the  party  responsible  for  the 
delay  and  should,  under  the  facts  here  presented, 
preclude  the  bar  of  the  statute  of  limitations." 

And  in  that  case,  it  should  be  noted  that  the  Commis- 
sion below  had  directly  found  that  the  action  was  barred; 
nevertheless,  the  Supreme  Court  reversed  the  decision 
with  instructions  to  proceed  in  accordance  with  its  views. 

So  also  has  it  been  held  that  the  doctrine  of  equitable 
estoppel  applies  even  against  the  Government  and  its 
agencies.    See 

Farrell  v.  County  of  Placer,  23  Cal. (2d)   624. 

In  that  case,  which  was  an  action  against  a  county  for 
personal  injuries,  the  Court  held  that  the  defendants  were 
estopped  to  com])lain  that  plain! ilT's  comphilnt  was  filed 
after  the  expiration   of  the   ninety    (!)())    (la\'   pei'iod   pre- 
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scribed  l)y  Statute  ol"  VXU,  hcraiise  before  the  expiration 
of  that  time,  the  phiintiflF  had  filed  a  complete  statement 
concerning  the  accident  and  slie  was  advised  to  wait  until 
she  knew  the  extent  of  her  injuries.    See 
Third  syllabus  on  ])age  624. 

And  the  Court  (piotecl  witli  approval  from  the  case  of 
Times-Mirror  Company  v.  Superior  Court,  on  page 
628, 

as  follows: 

** Equity  does  not  wait  upon  ]>recedent  which  ex- 
actly squares  with  the  facts  in  controversy,  but  will 
assert  itself  in  those  situations  where  right  and  jus- 
tice would  be  defeated  but  for  its  intervention.  'It  has 
always  been  the  pride  of  courts  of  equity  that  they 
will  so  mold  and  adjust  their  decrees  as  to  award 
sul)stantial  justice  according  to  the  requirements  of 
the  varying  comjilications  that  may  be  presented  to 
them  for  adjudicaticm.'  (Humboldt  Sav.  Bank  v.  Mc- 
Cleverty,  161  Cal.  285  (119  P.  82),  citing  Story's 
Equity  Jurisprudence,  sees.  28,  439;  1  Pomeroy's 
Equity  Jurisprudence,  sec.  60.)  *  *  *  *  'Although 
equity  is  and  long  has  been  in  every  sense  of  the  word 
a  system,  and  although  it  is  impossible  that  any  new 
principles  should  be  added  to  it,  yet  the  truth  stands 
and  always  must  stand  that  the  final  object  of  ecpiity 
is  to  do  i-ight  and  justice.'  '' 

That  such  conduct  estops  the  defendant  is  especially 
true  when  we  consider  that  the  defendant  here  is  seeking 
to  al)ridge  and  shorten  the  ordinary  statute  of  limitation 
by  asserting  a  ])lea  in  bai-  based  upon  a  much  shorter 
period  of  time,  to  wit:  six  months;  and  it  must  be  remem- 
bered thai  the  plaintiff'  was  not  and  is  not  a  member  of 
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defendant's  association,  hut  a  mere  heneficiarij,  and  as 
the  courts  have  held,  is  not  deemed  to  have  notice  of  the 
short  period  of  limitations  provided  for  in  the  defend- 
ant's articles  and  hy-laws.    Thus,  in  the  case  of 

Bennett  v.  Modern  Woodmen  of  America,  52  Cal. 
App.  581,  at  page  587, 

the  Court  refused  to  enforce  a  by-law  of  the  organization 
which  required  action  to  be  brought  within  eighteen  (18) 
months  after  the  death  of  the  insured,  and  further  said  it 
would  follow  the  rule  announced  in 

Case  V.  Sun  Ins.  Co.,  83  Cal.  473,  476, 

holding  that  the  plaintiff's  action  is  removed  from  the 
application  of  the  general  rule  of  limitations,  and  on  page 
587  the  Court  used  the  following  language,  which  is 
peculiarly  appropriate  to  the  case  at  bar: 

*'The  association  ought  not  to  be  permitted  to  take 
advantage  of  its  own  neglect  and  refuse  payment  on 
the  ground  that  the  beneficiary  did  not  sooner  com- 
pel payment.'' 

In  the  case  of 

Bollinger  v.  National  Fire  Ins.  Co.,  25  Cal. (2d)  399, 

the  Court  at  page  407  said : 

*' Under  the  circumstances  of  the  present  case  it 
ivoiild  he  manifestly  unjust  for  this  court  to  prevent 
a  trial  on  the  merits  tvhich  the  law  favors  (citing 
cases)." 

and  on  page  411  the  Court  said: 

*' Statutes  of  limitations  are  not  so  rigid  as  llioy  arc 
sometimes  regarded. ' ' 


24 

A  forliori,  tlic  l»y-laws  of  a  rratcrnal  association  of 
whicli  the  pldinfi/f  is  not  d  inoKbry  cannot  he  held  so  rigid 
as  to  coustituie  a  bar  to  pI(iiHfiff\^  claitn,  and  prcvoit 
Jiini  from  Jiariug  his  dai/  i}i  court. 

TTT. 

DEFENDANTS  MOTION  FOR  SUMMARY  JUDGMENT  WAS  PRE- 
MATURE. AND  THEREFORE  A  JUDGMENT  BASED  ON 
SUCH   MOTION   WAS   IN    ERROR. 

It   sliould    ))('   noted    that    the    ])laintiff's   complaint    was 

the  only  plc^adinir  on  fil(\    Defendant  liad  not  doiniirrod  or 

answei(M|.     In    sncli   a   sit  nation,   tlio  motion   of  defendant 

for  sninniary  judgment  was  premature  and  unwarranted. 

See 

Rules  of  Civil  Procedure  12,  Subdivision   (c) ; 
Snoichite    r.    Tidewater   Assoeiated    Oil    Cowpani/, 
40  Fed.  Supp.  739,  741. 

Tlie  motion  to  dismiss  the  complaint  with  ]irejudice 
filed  hy  the  defendant  in  connection  with  his  motion  for 
summary  judgment  is  in  the  nature  of  the  old  demurrer 
and  on  sncli  a  motion  every  allegation  of  the  complaint 
must  he  treatcnl  as  adniittcnl,  and  the  dutji  of  the  court 
is  not  to  test  the  final  inerit  of  the  claini,  hut  rather  to 
eonsider  in  tlie  light  most  favorahle  to  the  plaintiff  and 
irith  ererg  i}if( iidnnnf  regarded  i)i  Jiis  faror,  whether  the 
(■(nnjdantt  is  sufficioit  to  constitute  a  valid  claim. 
See 

Tahir   Krk    r.    (llenn    L.    Martin    Co.,    IIH   PVd.(2d) 

Sf);"),  Syllai)ns   1   .md  '2.  and  page  Siu  \ 
Lrimrr  r.  Sf,it(    Mat.  Life  Assur.  Co.,  lOS  Fed. (2(1) 
JOi>,  at  page  305. 
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At  page  306  of  the  latter  case,  the  Court  said: 

**we  think  there  is  no  justification  for  dismissing  a 
complaint  for  insufficiency  of  statement,  except  where 
it  appears  to  a  certainty  that  the  plaintiff  would  be 
entitled  to  no  relief  under  any  state  of  facts  which 
could  be  proved  in  support  of  the  claim.''  (Citing 
cases.) 

The  same  Court  that  granted  the  summary  judgment  in 
this  case  had  very  shortly  theretofore  decided  that  Rule  12 
of  the  Civil  Procedure  authorized  the  Court  in  the  case  of 
motion  to  dismiss  to  defer  the  hearing  and  determination 
thereof  until  the  time  of  trial;  see 

Bowles  V.  Bissinger  &  Co.,  decided  May  2,  1940  by 
Judge  Goodman, 

and  the  Court  then  used  this  language: 

^'In  the  interests  of  justice,  decision  with  respect  to 
the  sufficiency  and  materiality  of  the  second  special 
defense  pleaded  by  the  defendant  should  not  be  made 
in  this  case  solely  upon  the  basis  of  the  language  of 
the  pleading." 

And  the  Court  thereupon  denied  the  motion  to  strike 
said  second  special  defense. 
In  the  case  of 

Perry  v.  Creech  Coal  Co.,  55  F.  Supp.  998, 

the  Court  stated  the  rule  as  follows: 

'^  Pleadings  should  be  liberally  construed  in  favor 
of  the  pleader  and  a  motion  to  dismiss  for  failure  to 
state  a  claim  should  not  \w  granted  unless  it  clearly 
appears  that  i)laintiff  would  be  entitled  to  no  relief 


26 
imdci-  aii\'  state  of  Tacts  wliicli  could  l)c  proved  in  sup- 
port of  the  elaim.'' 

The  complaint  alle.ircs  that  tlic  plaiutilT  lias  fully  eom- 
])lied  with  all  the  terms  and  conditions  oT  the  certificate  of 
memhershij),  and  duly  and  in  the  time  provided  for  in  said 
certificate  notilicMl  the  del'eiidant  of  the  death  of  the  in- 
snre(j,  and  demanded  payment  of  the  insurance  provided 
for  in  said  certificate  (see  ])aragrapli  \M  II  of  the  Com- 
plaint  (Tr.  5)). 

The  hy-Iaws  concerning  limitations,  asserted  by  the  mo- 
tion to  dismiss  and  the  motion  for  summary  judg:nient  do 
not  ipso  fdcto  operate  as  a  har,  hut  rathcM*  as  a  defense  to 
he  ])leaded  hy  the  ])arty  relyinii;  upon  it,  and  unless  such 
plea  is  made  it  would  not  he  a  har  to  the  action;  see 

Ki.ssic/c  Const.  Co.  V.  First  Xat.  Bank  of  Wahoo,  46 
Fed.  Supp.  8()9, 

where    the    Coui't    used    the    following    language    on    page 

871: 

'^Althougii  the  petition  may  luive  shown  on  its  face 
that  the  causes  of  action  stated  in  the  first  and  third 
counts  were  han-ed  1)\'  the  statute  of  limitations,  yet, 
unless  tlie  defendant  had  scH^n  fit  to  interpose  the  ])ar 
by  appropriate  ])lea,  tlu^  plaintiff  wcnild  have  pro- 
ceeded to  jud.gment  thei'eon.  The  plea  of  the  statute 
is  personal  to  the  defendiUft .  It  niifjJit ,  as  debtors 
often  do,  hare  naired  the  privilege.    *    *    * 

"Ifere,  the  available  har  of  the  statute  of  limita- 
tions, not  appearinq  o)i  the  fare  of  the  petition,  is  by 
the  defendant  made  to  appear  by  a  credible,  per- 
suasi\-e  and  niidi^|)uted  showing  by  the  dereiidaiit  in 
support  of  its  motion." 
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The  Court  tliereupon  overruled  a  motion  for  summary 
judgment.   On  page  872  the  Court  said: 

''An  examination  of  Rule  56  and  its  several  sec^ 
tions,  and  of  the  decisions  delivered  in  the  course  of 
its  application  leads  to  the  conclusion  that  a  summary 
judgment  should  not  he  granted  unless  the  facts  are 
clear  and  undisputed;  and  that  if  a  controversy  re- 
mains upon  any  question  of  fact,  judgment  should 
abide  a  trial  of  the  action  upon  its  merits."  (Citing 
cases.) 

In  the  case  at  bar  there  is  nothing  in  the  complaint  which 
shows  the  action  to  he  barred  by  any  provision  of  the  cer- 
tificate, by-laws  or  statute. 

The  discretion  of  the  Court  on  a  motion  to  dismiss 
should  be  exercised  only  if  the  defect  clearly  appears  on 
the  face  of  the  pleading,  otherwise  the  defense  should  be 
raised  on  motion  for  judgment  on  the  pleadings  after 
joinder  of  issue;  see 

Teren  v.  San-Nap-Pak  Mfg.  Co.,  Inc.,  49  Fed.  Supp. 

1023,  U.S.  Dist.  Ct.,  S.D.N. Y.,  Feb.  11,  1943; 
Continental  Collieries,  Inc.  v.   Shober,   130  F.(2d) 
631. 

To  the  same  effect  see: 

Brauch  v.  Birmingham,  49  Fed.  Supp.  229; 

Tyler  Fixture  Corp.  v.  Dun  S  Bradstreet,  3  F.R.D. 

258; 
Kohler  v.  Jacobs,  138  F.(2d)   440; 
Dioguardi  v.  Burning,  139  F.(2d)  774. 
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Tlio    federal    rules    do    not    sanction    the    disposition    of 
doubtful  issues  of  fact  or  law  on  motions  to  dismiss  for 
insufficiency  of  the  pleadinc:: 

Puhlicifi/   nidlf/'iNf/   HcdJifi  Corp.   r.   Ihnnicgan,   139 

F.(2d)  583; 
United  States  v.  Thurston  County,  ^A  F.  Snp]\  201  ; 
Bowles  V.  Shircf/,  7  Fed.  Hules  Serv.  ir)2. 


We  respectfully  submit  that  under  the  decisions  and 
rules  of  procedure  the  motion  for  summary  judgment 
and  for  a  dismissal  of  the  com})hnnt  with  prejudice  was 
j)remature,  unfounded,  and  wrongful  as  to  the  appellant, 
a  beneficiary  named  in  the  certificate  of  insurance  who 
was  not   a   member  of  defendant's  association. 

Fnder  the  authorities  above  cited,  the  judgment  based 
upon  such  motions  sliould  be  reversed. 

Respectfully  submitted, 

DrxxE  &  Dunne, 
J.  I).  Lederman, 

Attorneys  for  Appellant 
Iloufjhton  Cifford 
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No.  11,119 

IN   THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Houghton  Gifford, 

Appellant, 

vs. 

The  Travp:leiis  Protective  Association  of 
America, 


Appellee. 


BRIEF  FOR  APPELLEE, 


A.     FACTS  CONCERNING  JURISDICTION  OF  THE 
FEDERAL  COURT. 

The  complaint  in  this  case  was  originally  filed  in  the 

Superior  Court  of  the  State  of  California  in  and  for  the 

City  and  County  of  San  Fi'ancisco.    (Tr.  p.  2.) 

The  defendant  and  a])])ellee  is  a  fraternal  benefit  so- 
ciety incorporated  under  the  laws  of  the  State  of  Missouri. 
It  filed  its  petition  For  the  removal  of  the  case  to  the  Dis- 
trict Court  of  the  ignited  States  for  the  Northern  District 
of  California.    (Tr.  p.  7.) 

The  petition  Tor  iciuoval  asseitcMl  that  tlie  ])]ainti ff 
sought  to  i-ecovei-  from  the  delViidant  the  sum  of  .$5000.00, 
and  the  controvci-sy  was  wholly  hctwcen  citizens  ol'  diffci-- 
ent  states.    Thereafter  the  SuixM'ior  Coui-t  made  its  order 


of  removal  {T\\  p.  7)  and  tlic  ccitified  copy  of  the  record 
was  in  due  course  filed  with  I  lie  Clerk  of  the  District  Court. 
(Tr.  p.  8.) 


B.  CONCISE  STATEMENT  OF  THE  CASE  BY  APPELLEE. 

I^'oi-  |)urj)oses  of  hre\it>,  the  defendant  appellee  will  he 
rel"erre(l  to  li<'i-eafler  as  llie  Association. 

1.  The  (juestion  invoked  on  tiiis  appeal  is  whether  a 
contraet  of  insurance  which  shortens  the  statutory  period 
of  limitation  is  reasonable  and  valid  wlien  it  provides  that 
an  action  must  he  commenced  *'witliin  six  montlis  after 
the  refusal"  of  the  defendant-apjxdlee  Association  to  pa\ 
tlio  claim  asserted,  and  when  it  further  ap])ears  that  tlie 
c()m])laint  in  this  case  was.  in  fact,  filed  more  than  six 
months  aft(M-  the  Association  refus(Ml  to  ])ay  plaintiff's 
claim. 

2.  'Die  iiu\nner  in  wliich  tlie  aforesaid  question  was 
raised  was  as  follows: 

(a)  The  Association  (iled  a  motion  for  a  sumnu\ry 
jud.urment  of  dismissal  undei-  tlie  authority  of  Rule 
oGl)  of  the  Rules  o(  Civil   rrocedur(\    (Tr.  p.  10.) 

(h)  In  acldition,  tlie  Associati(m  filed  a  motion  to 
dismiss  the  complaint  under  the  authority  o\'  Rule  12, 
subdivisions  (a),  (h)  and  (e)  of  tlu^  Kules  of  Civil 
Procedure.    (Tr.  p.  12,  et  se(|.) 

'A.  The  District  Court  dud.i^e  granted  tiie  defendant's 
motion  to  dismiss  |)laintilT's  c()mi)laint  hut  at  the  same 
time  ,Lrrante(l  j)laintiff  leave  "to  ap})i'opiiatel y  amend  his 
complaint".    (Tr.  p.  2(1.) 


The  decision  on  tlic  (lel'endaiit  \<  motion  I'oi-  a  summary 
judgment  was  reserved  until  ])laintiff  liad  filed,  if  he  was 
so  disposed,  an  amended  complaint.  (Tr.  p.  26.)  However, 
the  plaintiff  did  not  avail  liimself  of  the  right  to  file  an 
amended  complaint,  and  thereaftei-  th(»  District  Court  de- 
creed that  the  defendant  was  entitled  to  a  judgment  dis- 
missing plaintiff's  complaint,  and  accordingly  declared  that 
the  complaint  was  dismissed  ^'upon  the  ground  that  there 
is  no  genuine  issue  as  to  any  material  fact  and  '*  *  *  that 
the  alleged  cause  of  action  set  forth  in  plaintiff's  complaint 
has  become  barred  and  that  the  claim  has  lapsed  by  reason 
of  the  failure  on  the  y)a}t  of  ]:)laintiff  to  commence  any 
action  against  the  above  named  defendant  *  *  *  within  six 
months  after  the  refusal  of  the  defendant  to  ])ay  plaintiff's 
claim."    (Tr.  p.  28.) 

The  plaintiff  is  a])pealing  fi'om  the  aforesaid  order  of 
the  District  Court. 


C.     APPELLEE'S    STATEMENT    OF    FACTS. 
1.     Facts  alleged  in  the  complaint. 

The  Association  is  a  fratei'nal  benefit  society  incor- 
porated under  the  laws  of  the  State  of  Missouri  and  trans- 
acting business  in  the  State  of  California.    (Tr.  p.  2.) 

On  May  9,  1932,  it  issued  a  Class  ^*A"  certificate  of 
membership  to  (ieoi-ge  (Jiffoi'd  under  which  it  insured  his 
life,  if  his  death  was  caused  hy  accidental  means.  (Tr. 
p.  .*].)  The  proceeds  of  the  cei'tificate  w^ere  payable  to  the 
j)laintifT.  The  insufiMJ  was  a  membei-  of  the  Association  in 
good  standing  when,  on  September  '^,  194.*),  it  is  alleg(Ml  lio 
was  'M<illed  b\  accidental  means".    (Tr.  [).  4.) 


I'laintifT  alleges  \\v  .uavc  notice  of  death  to  the  Associa- 
tion; demanded  j)a>nient  of  $r)(M)0.0(),  and  that  the  Asso- 
ciation '*  refused"  to  make  the  payment.    (Tr.  p.  n.) 

2.     Facts  alleged  in  affidavit  supporting  Association's  motions. 

l^laintifT's  coniphiint  referred  to  (Tr.  ]).  '.])  l)ut  did  not 
disch)se  the  teiiiis  of  the  ceitilicate  of  membership  issued 
{()  (Jeoit;-e  (Jifford.  Tlie  Jitlidavit,  fihul  in  snp])ort  of  de- 
fen(hint's  moti(His,  j)resented  in  the  District  Court  (Tv.  p. 
IS)  inchi(h'd  a  verbatim  copy  of  the  certificate  of  meml)er- 
siiip  (Tv.  p.  121)  in  which  it  is  provided  in  part: 

**This  Ceitificate,  the  Constitution,  By-Laws  and  Ar- 
ticles of  IncoipoT'ation  of  said  Association,  and  Ap- 
plication foi-  Memhershi]),  siirned  h\-  said  meml)er,  and 
all  amendments  tliei-eto  sliall  constitute  the  ai^reement 
between  said  Association  and  said  member,  and  shall 
p)vei*n  the  payment  of  l)enefits." 

T]\v  allidavit  fuither  disclosed  tlu^  ])i()vision  in  Article 
XI 1.  S<'ction  7,  of  the  Constitution  and  I>\-Laws  of  the 
Association,  which  ma\-  be  (examined  both  in  the  affidavit 
(Tr.  p.  20)  and,  also,  in  the  Constitution  and  By-Laws  (p. 
44.  lines  2.")  to  ')o)  which  aic  befoi'e  the  court  in  theii'  oviixl- 
nal  fo]-m  pui'suant  to  stipuhition.    (Ti-.  p.  44.) 

The  j)j-ovision  in  (piestiou  cari'if^s  the  headini::  ^'Limita- 
tions  for  Suits"  and  I'eads  thus: 

**Sec.  7.  \()  (i('fi())t  (uid'ntsf  fliis  Associdfio}}  for  the 
reroreni  on  dtni  chiini  (irisinf/  imrfcr  fJw  Certificate 
of  M('inf)crsJiii>  or  the  Const  if  nf  ion  fuid  Ihi-L<n(s  shdJl 
be  susf  dined  n)iless  eonnneneed  with  in  six  )nonfhs  after 
tJie  refusal  of  this  Associafio}f  to  pa//  the  sa)ae  and  a 
lapse    of    siuh    period    sJudI    he    eoHcJiusire    evidence 


against  fJic  rdlidifij  of  such  cUi'un  (issertvd  if  an  action 
for  its  enforcement  he  subHequentttj  conunenced."  (Tr. 
p.  20.) 

There  is  no  averment  in  tlie  complaint  as  to  the  date 
when  plaintiff  notified  the  Association  of  the  death  of  the 
insured,  nor  as  to  the  date  when  the  Association  refused 
payment  of  plaintiff's  demand. 

However,  the  Association's  affidavit  discloses  that  prior 
to  December  21,  194:]  (Tr.  p.  If))  plaintiff,  as  the  bene- 
ficiary named  in  the  certificate,  presented  his  claim  against 
the  x\ssociation,  and  on  December  21,  1943,  the  Association 
denied  liability  in  writing,  and  informed  plaintiff  of  its 
refusal  to  pay  plaintiff's  demand,  and  that  the  plaintiff 
received  the  iVssociation's  written  refusal  to  pay  on  De- 
cembei'  27,  1943.  (Tr.  p.  20.)  The  wi'itten  denial  of  lia- 
bility and  refusal  to  pay  plaintiff's  demand  is  set  forth  on 
page  2.")  of  the  transci-ipt  and  may  also  be  found  set  out 
at  length  later  in  this  brief. 

The  record  furtlu^r  shows  that  no  action  was  conmienced 
by  plaintiff  until  Se])tember  1,  1944  (Ti*.  p.  6)  which  was 
more  than  six  months  after  the  date  of  the  Association's 
]-efusal  to  pay  i)laiiitiff 's  claim. 
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D.     SUMMARY  OF  ARGUMENT. 

1.  A  sununaiv  .jud^inent  is  properly  tenanted  when  it 
ap])ears,  either  from  tlic  complaint  or  i)y  affidavit  filed  by 
defendant,  tliat  the  eause  of  action  is  barred  ])y  contract. 

2.  A  contract  of  insurance,  like  other  contracts,  should 
be  construed  accordinir  to  the  sense  and  meaning  of  the 
terms  which  the  parties  have  used. 

3.  An  insurei-  nui\  limit  !)>'  contract  the  time  within 
which  suit  nuiy  be  bi'ouirht  on  the  ])olicy  so  as  to  provide 
a  sh(M-t(M-  ])erio(l  of  time  than  is  |)i-ovided  ])y  law,  pro- 
vided the  interval  is  not  unicasonable. 

4.  An  insurance  conti'act  limitation  of  six  months,  after 
refusal  to  pay,  is  not  unreasonabU\ 

.").  The  delay  by  plaintiff  in  connnencing  his  suit  for  a 
period  beyond  six  months  was  in  no  way  attributable  to 
the  Association,  and  the  plaintiff  does  not  char^^e  in  his 
complaint,  nor  did  he  indicate  when  he  had  the  opportunity 
so  to  do,  b>'  ameiidinir  his  com))laint,  that  the  Association 
either  expressly  or  impliedly  urired  ])laintiff  to  delay  for 
more  than  six  months  the  commencement  of  his  suit,  after 
refusing  to  pay  his  claim. 

().  A])pellant's  aruumiMits  are  not  suppoi'ted  by  his  cita- 
tions of  authorities  which  ai-e  ina]i]')licabl(\  in  any  event, 
to  the  facts  in  this  case. 


E.     ARGUMENT. 

1.  A  SUMMARY  JUDGMENT  IS  PROPERLY  GRANTED  WHEN 
IT  APPEARS  EITHER  FROM  THE  COMPLAINT  OR  AFFI- 
DAVIT FILED  BY  THE  ASSOCIATION  THAT  THE  CAUSE 
OF  ACTION  IS  BARRED  BY  CONTRACT. 

The  l)isti-i('t  Court  was  entitled  to  consider  the  Associa- 
tion's affidavit  on  its  motion  for  a  sunnnary  judgment.  The 
rules  clearly  declare  (56b)  that,  ^*a  party  against  whom  a 
claim  *  *  *  is  asserted  *  *  *  may  at  any  time  move  with  or 
without  supporting  affidavits  for  a  sunmiary  judgment  in 
his  favor  *  *  *'' 

It  is  also  declared  in  the  I'ules  (r)6c)  that,  ^4he  judgment 
sought  shall  ])e  rendered  forthwith  if  the  pleadings  *  *  * 
admissions  on  tile,  together  with  affidavits  *  *  *  show  that 
*  *  *  there  is  no  genuine  issue  as  to  any  material  fact,  and 
that  the  moving  ])arty  is  entitled  to  a  judgment  as  a  mat- 
ter of  law".    (See  judgment,  Tr.  ]).  28,  et  seq.) 

There  are  many  instances'  in  which  motions  for  a  sum- 
mary judgment  have  been  gi'anted  both  with  and  without 
supporting  affidavits. 

Whiteman  v.  Federal   Life   Insurance   Co.    (W.   1). 

Mo.).    Department    of   Justice    Bulletin    24    (tliis 

case  involved  an  accident  insurance  policy)  ; 
Post  V.  Goethah,  104  Fed.  (2d)  70fJ; 
Rahe  r.  Mefropolifan  Life  (Mass.,  11)40),  1  F.  K.  0. 

391; 
Miller   r.   Hoffmaii    (N.   J.,    1940),   1    F.   K.    I).   21)0, 

at  page  291  ; 
American    hisHraiice    Co.    r.    (jeutile    firos.    (Fifth 

Circuit,  1!)40),  KM)  Fed.  (2d)  732: 
BickfielJ  i\  IJniid  Snfifh   (Second  ("ncuit,  1940),  109 

Fed.  (2(1)  r)27; 
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Standard   KoU'nif/    Mills    r.    Natioval,    etc.    (N.    Y., 

1942),  2  F.  R.  I).  2:3(;: 
Reynolds  r.  Needle  (I).  C,  1!)42),  132  Fed.  (2rl)  161; 
Altmau    r.    Curtis    Wrif/lif    (Socoiul    Circuit,    1940), 

124  FtMl.  (2(1)  177; 
Sanders  r.  Nehi  (Texas,  1939),  30  Fed.  Siipp.  332: 
Bu,sJnrick    r.    Ford   Motor    (N.    Y.,    1940),   30    Fed. 

Supp.  917; 
F/A-n///    Press    r.    (l(,ldm(iN    (X.    Y.,   1941),   38   Fed. 

Supp.  1014; 
Pirine  r.  Lerif  (La.,  1940),  36  Fed.  Supp.  T).!; 
Eherle  v.  Sinclair  (Okla.,  1!)40).  3.")  Fed.  Supp.  890; 
Kissick  r.  First  National  (Xeh.,  1942),  46  Fed.  Su])p. 

869; 
U.  S.  r.  Mariiland  CasaaKi/  Co.  (La.,  1944),  54  Fed. 

Supp.  2!)0 : 
Kiihcart    r.    Metmpolitau    Life    Ins.    Co.,    MO    Fed. 

(2d)   997. 

In  Alabama  etc.  r.  Shell  (Ala.,  1939),  38  Fed.  Supp. 
38(),  the  Court,  ill  cousiderinir  tlie  (juestion  as  to  wlietluM' 
facts  aj)})ea]'in,i;-  in  affidavits,  etc.,  may  l)e  considered  in  the 
flisposition  of  a  motion  to  dismiss,  said: 

**We  are  of  the  opinion  that  tlu^  aflHdavits  *  *  *  and 
answers  to  interro<iatories  may  !)(»  considered  here 
on  all  the  motions,  the  lattei-  heinir  within  the  terms 
of  Rule  12-1),  defenses  in  law  and  in  fact." 

A  motion  to  dismiss  a  complaint  which  is  su])port(Ml  by 
an  affidavit  is  referred  to  as  a  '*s])eakiniz:"  motion. 

See: 

Samara    r.    I\  S.   (Second    Circuit.    lf)42),   12!)    Fed. 
(2d)  094  at  i)a,-e  ri97. 
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]\Ioti(>ns  to  (lisiniss  wnxy  he  Lrraiilcd  in  all  cases  where 
it  appears  that  the  plaiiitirf  has  not  stated  and  cannot 
state  a  claim  upon  which  relief  can  ])e  granted. 

Keasbi/  r.  Martison  (Pa.,  1941),  1  F.  H.  I).  626; 
Tahu-  Erk  r.  Glenn  Martin,  116  Fed.  (2d)  86.-); 
Suifier  r.  Vuion  Pacific  (Ki^dith  C^ircuit,  lf)40),  101) 
Fed.  (2d)  491. 

See  also : 

Monroe  v.  Ordivay,  103  Fed.  (2d)  813; 
Continental  v.  Elirhart,  1  F.  R.  ]).  199; 
Roe  V.  Sears  Roebuck,  132  Fed.  (2d)  829,  832; 
Sadler  v.  Guardian  Life,  etc.,  40  Fed.  Supp.  772; 
Pen.  Ken.  etc.  r.  Warfield,  137  Fed.  (2d)  871; 
Johnston  r.  United  States,  38  Fed.  Supp.  544; 
Hendcr  v.  Union,  etc.,  40  Fed.  Supp.  824; 
Means  v.  McFadden,  2;")  Fed.  Supp.  993. 


A  CONTRACT  OF  INSURANCE,  LIKE  OTHER  CONTRACTS, 
SHOULD  BE  CONSTRUED  ACCORDING  TO  THE  SENSE  AND 
MEANING  OF  THE  TERMS  WHICH  THE  PARTIES  HAVE 
USED,  AND  IF  THEY  ARE  CLEAR  AND  UNAMBIGUOUS 
THEIR  TERMS  ARE  TO  BE  TAKEN  AND  UNDERSTOOD  IN 
THEIR  PLAIN,  ORDINARY  AND  POPULAR  SENSE. 

Imperud  etc.  Ins.  Co.  v.  Coos  County,  38  L.  ed.  231; 

Birss  r.  Order  of  United,  etc.,  109  Neb.  226; 

Khigsley  v.  American,  etc.  his.  Co.,  259  ]\rich.  53; 

Standard,  etc.  Co.  r.  McNhIIj/  (Ki<;hth  Circuit),  157 

Fed.  224; 

Delaware  Ins.  Co.  v.  Green,  120  Fed.  916; 

Ginsburg  v.  Butler,  217  C^al.  467. 
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3.  AN  INSURER  MAY  LIMIT  BY  CONTRACT  THE  TIME 
WITHIN  WHICH  SUIT  MAY  BE  BROUGHT  ON  THE  POLICY 
SO  AS  TO  PROVIDE  A  SHORTER  PERIOD  OF  TIME  THAN 
IS  OTHERWISE  PROVIDED  FOR  BY  LAW  SUBJECT.  ONLY, 
TO  THE  CONDITION  THAT  THE  INTERVAL  IS  NOT  UN- 
REASONABLE. 

Genuser  v.  Oceun  Ace.  etc.  Corp.,  7)7  Cal.  Apj).  (2d) 

979; 
rruN.  H.R.  Co.  r.  Misstate,  etc.  Co.,  21   Cal.   (2(1) 

243; 
Tebbets  r.  Fideiily  and  CasuaUi)  Co.,  \7)7)  C'al.  138; 
BoUnujer  r.  National  Fire  Ins.  Co.  (1!)44),  23  A.  C. 

SSS; 
Bennett  r.  Modern  Woodmen,  7)2  Cal.  App.  581: 
Fageol  T.  d  C.  Co.  r.  Pacific'  Indemnity  Co.,  18  Cal. 

(2d)  748; 
U.  S.  V.  Curtis  Aeroplane  Co.^  .")()  Fed.  Supp.  477: 
U.  S.  r.  Flei^sher  Engineernui  <(:  Constr.  Co.,  4.")  Fed. 

Supp.  781: 
McCormick  r.  Woodmen  of  The  World,  7)7  Cal.  App. 

568; 
Schram  r.  Ihdx-rtso))  (Ninth  Cii-cnit),  111  F(h1.  (2d) 

722,  724; 
Olds  r.  General  Ace.  Fire,  67  A.  C.  A.  940; 
Beeson  v.  ScMoss,  183  Cal.  G18. 
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4.  AN  INSURANCE  CONTRACT,  CARRYING  A  LIMITATION  OF 
SIX  MONTHS,  FOLLOWING  A  REFUSAL  TO  PAY,  IS  NOT 
AN  UNREASONABLE   PERIOD   OF  LIMITATION. 

In  Tebhets  r.  Fidelifij  du  Casitalty  Co.,  supra,  tlie  policy 
provided  that  affirmative  proof  of  death  of  the  insured 
must  be  furnished  the  company  witliin  two  months  al'ter 
its  occurrence  and  that,  ^Megal  ])r()cee(lin<z:s  Tor  recovery 
hereunder  may  not  be  ])rought  Ijefore  the  expiry  of  three 
months  from  the  date  of  filing-  ])roofs  to  the  company's 
home  office,  nor  at  all,  unless  begun  six  months  from  the 
time  of  death". 

A  general  demurrer  was  interposed  to  the  complaint 
and  was  sustained.  The  Supreme  Court  of  California  ruled 
that  the  denmrrer  was  properly  sustained  and  declared 
that,  **a  condition /in  a  policy  of  insurance,  providing  that 
no  recovery  shall  be  had  thereon  unless  suit  be  brought 
within  a  given  time,  is  valid  if  the  time  limited  be  in  itself 
not  unreasonable".  And  j the  Court  further  declared  that, 
*Hhe  six  months  period  is  not  in  itself  unreasonable", 
notwithstanding  the  fact  that  it  began  to  run  from  the 
date  of  death;  whereas,  in  the  contract  under  considei'a- 
tion  in  this  case,  the  time  within  which  suit  might  be  filed 
ran  six  months  ''after  the  refusal  of  this  Association  to 
pay",  thus  adding  (m  to  the  period  within  which  suit 
might  be  filed  the  interval  between  date  of  death  and  date 
of  refusal  to  pay. 

In  the  case  at  l)ar,  death  occurred  on  September  o,  1})43. 
(Tr.  p.  4.)  The  ])laintiff  received  notice  of  the  Associa- 
tion's refusal  to  pay  on  December  27,  1!)4:).  'Die  six 
months   contract    of    limitation    di<l    not    b(\i;iii    to    lun    on 
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Septeiiil)(M-  o,  11)43,  but  on  Dcci'iiihcr  27,  1{)43,  and  expired 
on  June  27,  l!)44. 

As  alrcadx  indicated,  the  complaint  in  tliis  action  was 
not  filed  until  September  1,  1!)44.    (Tr.  p.  (i.) 

I'ndcr  these  facts,  it  is  respectfully  suhniittcHl  that  tlie 
six  months  period,  j)rovid(Ml  foi-  in  the  conti'act  of  insur- 
ance involved  in  this  cases  is  not  in  itself  uni-easonable,  and 
after  a  six  months  pi-ovision  was  sustained  in  the  Tehbets 
Cd^e,  where  it  lan  fi'oni  date  of  <leatli,  for  even  greater 
i-easons  should  it  be  .sustained  in  this  case  whei-e  it  runs 
from  date  of  refusal  of  j)ayment. 


5.  THE  DELAY  BY  PLAINTIFF  IN  COMMENCING  HIS  SUIT 
WAS  IN  NO  WAY  ATTRIBUTABLE  TO  THE  ASSOCIATION, 
AND  THE  ASSOCIATION  DID  NOT.  EITHER  EXPRESSLY  OR 
IMPLIEDLY.  URGE  THE  PLAINTIFF  TO  DELAY  FOR  MORE 
THAN  SIX  MONTHS  THE  COMMENCEMENT  OF  HIS  SUIT 
AFTER  REFUSING  TO  PAY  HIS  CLAIM. 

()n  Decembei'  21,  1!)43,  the  Association  addressed  a 
r'onmmnication  to  the  |)lainti ff  acknowleduiuij:  the  receipt 
of  the  notice  of  the  insured's  deatli  and  proceeded  to  point 
out  the  basis  upon  which  the  Association  I'efused  to  I'ecog- 
ni/.e  liabilities.    The  letter  reads  as  follows: 
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** December  21,  1943 
Mr.  Houghton  Gifford 
1390  Hugo  Street 

San  Francisco  (8),  California. 

In  re :  (leorge  Gifforcl,  Deceased 
No.  36827 
Dear  Sir: 

Upon  receipt  of  the  notice  of  your  father's  death 
this  Association,  in  accordance  witli  the  rec^uest  made 
by  your  mother,  investigated  the  facts  in  reference 
thereto. 

This  Association  provides  benefits  for  the  bene- 
ficiaries of  its  members  in  those  cases  where  death  is 
due  to  external,  violent  and  accidental  means  inde- 
pendently of  all  other  causes.  Liability  is  expressly 
excluded  where  death  is  caused  wholly  through  any 
bodily  or  mental  infirmity  or  disease.  The  conclusion 
reached  by  the  pathologist  who  performed  the  autopsy 
is  that  your  father's  death  was  caused  by  ^Coronary 
sclerosis  with  occlusion  and  myocardial  failure.  An- 
gioma of  the  brain.  Pyelonephritis.'  The  official  death 
certificate  likewise  discloses  that  death  was  *  Death 
due  to  natural  causes.'  Under  the  circumstances  we 
regret  to  advise  you  that  there  is  no  liability  on  the 
part  of  the  Association  and  it  regrets  that  it  cannot 
lie  of  service  to  you. 

Sincerely  yours 

The  Travelers  Protective 
Association  of  America 
(sgd.)      ByTheoC.  Abele 

Secretary 
TCA:MPP:EPP" 
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Ther(^  can  Ik'  no  (|ii('sti<m  I)ut  thai  tiie  foregoinij:  h'ttor 
was  intended  hy  the  Association  as  a  refusal  to  ])ay,  t'or  it 
iin('<inivocally  expressed  its  rcirret  to  advise  tlie  plaintiff 
that  there  was  '*no  liability"  on  its  part,  and  it  further 
exj)ressed  its  rei^rf^t  that  it  eoiild  not  he  of  service  to  the 
plaintifT. 

Kiirtherinore,  tliere  can  ))e  no  doubt  but  that  the  ])lain- 
tiff  interpi-eted  the  foreuoiiiii:  lettei*  as  the  Association's 
refusal  to  make  ])a>iiient  for,  when  he  tiled  his  complaint 
on  Septenilx'i-  1.  1!)4-1,  he  alleuHMJ  in  |)ara.iri'a])h  1\'  thereof 
('i'r.  p.  o),  that  the  defendant  had  refused  payment. 

At  the  time  of  the  hearint,^  of  the  defendant's  motion 
for  a  sununary  judiruient,  and  followiiii^^  the  notice  of  the 
inteilocutor\'  older  made  by  Jud<re  (ioodman  (Ti".  |).  2i\), 
the  |)laintiff  faihnl  to  disclose  b\  any  amc^idment  to  his 
comphiint  or  b>  any  aflidavit  or  otherwise  any  other  act 
on  the  part  of  tlu*  Association  which  could  be  construed  as 
a  relusal  to  pay,  other  than  the  letter  of  December  21, 
11)43,  which  was  admittedly  received  l)y  the  })laintiff  on 
December  27,  lf)42.  It  is  admitted  in  appellant's  opening 
biief  (p.  ;})  that  the  "plaintifT  declined  to  amend  his  com- 
plaint". Plaintiff  was  uiven  ample  o})portunity  to  amend 
his  complaint,  and,  failing  to  avail  himself  tluM'eof,  it 
necessarily  follows  that  there  are  no  facts  ])efore  this 
court,  just  as  thei'e  were  none  before  the  District  Court, 
which  either  e\|)i'essly  or  im])liedly  place  uj)on  the  Asso- 
ciation any  ies|)onsibility  for  plaintiff's  delay  in  commenc- 
ing the  suit  foi'  a  period  of  more  tlian  six  months  after 
the   Association's   lefusal   to  j)ay. 

I'nder  these  circumstances,  the  case  at  bar  does  not 
come  within  the  rule  of  such  cases  as  BoUnifirr  r.  X<ifi(nHil 


15 


Firv  Insunuicc  Tc*.,  2^)  Cal.  (2(1)  31)1),  where  tlie  insurance 
company,  through  its  attorneys,  indulged  in  a  course  of 
conduct  which  either  tended  to  dela>  or  induced  the  in- 
sured to  delay  the  filing  of  his  action. 

In  the  case  at  bar,  the  plaintiff,  1)>  his  own  conduct, 
uninfluenced  in  any  way  by  the  Association,  Failed  to  bi'ing 
the  action  within  the  contractual  period  of  limitation. 


6.  PLAINTIFF'S  ARGUMENTS  ARE  NOT  SUPPORTED  BY  HIS 
CITATIONS  OF  AUTHORITIES  WHICH  ARE  INAPPLICABLE 
IN  ANT  EVENT  TO  TEEE  FACTS  IN  THIS  CASE. 

(a)  Appellant  claims  that  the  plaintiff  '^ being  a  bene- 
Hciary  and  not  a  member  of  defendant  Fraternal  Society 
was  not  bound  by  section  7  of  the  Articles  of  Incoi-pora- 
tion"  etc.  (See  App.  Op.  Br.  p.  9.)  The  contract  between 
George  (iifford  and  the  Association  may  be  considered  as 
having  been  entered  into  for  the  benefit  of  Houghton 
Gifford.  (Sec.  1559,  Civil  Code.)  However,  Houghton  (Jif- 
ford  cannot  claim  the  benefits  of  the  contract  without 
assuming  its  buidens  and  recognizing  its  terms,  covenants 
and  conditions.  When  the  certificate  of  membership  was 
issued  and  delivered  to  and  accepted  by  (Jeorge  Gifford 
(Tr.  p.  3)  it  was  agreed  (Tr.  p.  21)  that  ''this  certificate, 
the  constitution,  by-laws  and  ai-ficles  of  incorporation  of 
said  association  and  application  foi-  membership  signed 
by  said  member  and  all  amendments  thereto  shall  consti- 
tute the  agreement  between  said  association  and  said 
member  and  shall  govern  the  ])ayment  of  benefits  *  *  * 
(ind  shall  bind  said  me  in  be  r  and  his  beneficiarij  or  bene- 
ficiaries". 


16 


The  plaintiff  cannot  (.'scajx*  tliis  unanil)iguous  covenant 
on  the  |)art  of  (ieorge  Clifford.  The  invocation  and  appli- 
cation of  a  contractual  period  of  limitation  does  not  in- 
volve the  pr-inci})le  of  forfeiture  as  suggested  hy  counsel 
foi-  appellant.  (Apj).  Op.  I>r.  p.  II)  Respondent  contends 
that  |)laintifT  was  hound  h\  the  contractual  limitaticjn  of 
time  as  fixed  in  th<'  constitution  and  ])y-laws.   (Ti*.  ]).  20.) 

In  A7/.S  r.  Order  of  United  States,  etc.,  20  C'al.  (2(1)  290, 
the  nuMuhership  certificate  upon  which  the  heneficiary  re- 
lied did  )i(d  contain  any  pi'ovisions  expressly  hinding  the 
heneficiary,  such  as  there  are  in  this  case.  (Tr.  pp.  21  and 
22.)  i^esides,  the  acts  complained  of  1)\  the  insurance 
company  in  tlie  KUs  case  wei'e  not  j^erformed  hy  the  hene- 
ficiary hut  hy  ])ul)lic  officials  without  the  knowledge  of  the 
heneficiary.  In  the  case  at  hai-  the  failui'e  to  hring  suit  in 
time  is  entirely  attrihutahle  to  the  plaintiff  heneficiary, 
and  no  one  else. 

Bollinger  r.  Xatioytal  Fire  fiisurance  Co.,  2.")  Cal.  (2d) 
3!)!),  is  not  in  point  for  the  following  reasons: 

In  the  Bollinger  case  the  insurance  company  engaged 
in  a  series  of  acts  through  its  attorneys  which  were  equivo- 
cal in  charactei-  as  the  result  of  which  the  insured  was 
misled  to  his  disadvantage.  The  court  declared  in  tlie 
lyollinger  case  (j).  411): 

*Mt  is  sufficient  to  hold  that  the  ecjuitahle  considera- 
tions that  justifx  reliel'  in  this  case  aie  ap])licable 
whethei-  defendant  violated  a  legal  duty  in  failing  to 
disclose  its  intention  to  set  u])  this  technical  d<'fcnse, 
or  whethci  it  is  nctw  nu'F'ely  seeking  the  aid  of  a  court 
in  suslainiim  a  plea  that  would  enable  it  to  obtain  an 
unconscionable   a<h'antaire   and   enfoi'ce   a    forfeiture." 
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In  the  case  at  har  there  is  no  averment  in  the  eoniplaint 
which  asserts  that  the  plaintiff  was  misled  by  any  act  of 
tiie  Association  or  that  the  Association  indulged  in  any 
equivocal  acts  which  had  a  tendency  to  delay  oi*  induce 
the  plaintiff  to  delay  the  connnencement  of  an  action  to 
enforce  his  claims  as  a  ])eneficiary.  On  the  contrary,  the 
Association's  letter  of  refusal  to  pay  any  benefits  to  the 
plaintiff  (Tr.  p.  2."))  politely  but  firmly  and  unconditionally 
expresses  ** regret"  that  ''there  is  no  liubility  on  the  part 
of  the  association''.  Certainly,  the  plaintiff  does  not  claim 
that  he  was  misled  by  this  advice  although  there  is  a  sug- 
gestion on  page  18  of  the  appellant's  opening  brief  that 
the  lettei-  of  denial  of  liability  succeeded  in  lulling  **the 
plaintiff  into  a  situation  whereby  the  plaintiff  waited  for 
a  period  of  eight  (8)  months  and  three  (3)  days  before 
filing  his  action  to  enforce  the  payment  of  this  claim". 
We  will  discuss  this  phase  of  the  matter  later  in  this  brief 
but  at  this  point  we  assert  that  there  is  no  evidence  in  the 
record  to  support  any  claim  that  the  plaintiff  was  misled 
by  the  Association's  lettei'  of  December  21,  1943,  since  it 
was  the  onli/  conuiiunication  the  plaintiff  received  before 
he  commenced  his  action  belatedly,  and  he  admits  in  his 
complaint  that  the  ^Vlefendant  has  refused  payment". 
(Tr.  p.  5.) 

In  the  Bollinr/ey  case,  the  court  reaffirms  the  rule  in 
support  of  which  it  cites  many  cases  to  the  effect  ''thut 
nnconditional  denial  of  liahilitij  bij  the  insurer  after  the 
insured  lias  incurred  loss  and  made  claim  under  the  poliri/ 
(fires  rise  to  an  immediate  rif/ht  of  action". 

Kendall  r.  Trdrclers,  etc.  Associaf io)t,  Ki!)  Pac.  Hep.  7.')!, 
is  likewise  inapplical)l(\    In  that  case  the  court  points  out 
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t}ie  (li>tiiicti(iii  wliicli  ('<)iins('l  Wn  plaintiff  overlooks, 
naiii<'I>.  {\\v  period  of  illness  for  whicli  weekly  ])aynients 
were  souirlit  was  a  <'ontiniiin;^  [)erio(l  an<l  the  cause  of 
action  had  not  entirel\  accrued,  while  in  the  case  at  har 
the  cause  of  action  arising;  out  of  the  event  of  death  and 
tli<'  unconditional  denial  of  liahility  had  actually  acciued 
loi-  more  than  ei,ij:ht  (S)  months  ])rior  to  the  connnence- 
nient  of  the  action,  which.  I)>  the  tiMins  of  the  conti-act, 
plaintiff  was  recjuired  to  hrin.ii:  within  six  ((>)  months  frcun 
the  denial  of  liahility.  It  was  witli  this  thou^dit  in  mind 
that  the  court  in  the  Kendall  case  said: 

**ln  most  of  these  decisions,  particularly  Ef/fui  r. 
Oakland  Insurance  Co.,  the  injury  tor  w  hich  indemnity 
was  sought  had  fully  passed,  as  in  the  Kgan  case  a 
fire,  and  the  cause  of  action  had  entirely  accrued,  while 
in  the  matter  hefore  us  the  claim  was  yet  in  the 
process  of  development." 

Bennett  r.  Modern  Woodnie}i,  s2  C'al.  Apj).  r)81,  is  like- 
wise not  api^licahle  to  the  ease  at  har  lor  the  reason  that 
it  involved  a  *' peculiar"  set  of  facts.  Among  these  facts 
was  the  circumstance  that  the  insured  disaf)peared,  and 
under  th(»  ])rovisions  of  suhdivision  L^i  of  section  WHV,]  of 
Code  of  Civil  i^rocedui'e,  seven  (7)  years  had  to  elapse 
hefoiT  the  ])i-esum])tion  of  death  could  he  indulged  in.  Tt 
is  ohvious  that  if  the  eiuhteen  (18)  months'  limitation 
could  he  invoked  to  run  fiom  the  date  of  the  original  dis- 
ap])eaiance  instcsul  of  the  date  when  the  presiunption  of 
death  could  he  indulgecl  in,  suit  woidd  have  heen  re<|uii'ed 
l)efoi-e  the  |)resumption  ot'  death,  following  from  the  seven 
(7)  \-eai-s'  disa|>peaiance,  had  actualls  accrue(l.  TIh'  court 
declai"e(|   itself   in    favor  of  the   princij)le  contende(l    for  hy 
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respondents  in  this  ease  hut  I'efused  to  a|)j)ly  the  i)i-ineiple 
(hie  to  the  ** peculiar"  facts.  This  is  what  the  court  said 
in  tlie  Dennett  case: 

*Mt  is  undoubtedly  the  general  rule  that  a  condition 
in  a  policy  of  insurance  providing  that  no  recovery 
shall  he  had  thereon  unless  suit  he  brought  within  a 
given  time,  /s*  valid  if  the  time  limited  is,  in  itself,  not 
unreasonable;  but  to  permit  the  defendant  under  the 
pecidiar  facts  of  this  case,  to  successfully  interpose 
the  defense  of  either  the  provision  in  the  certificate, 
oi*  of  the  statute,  would  be  to  extend  the  rule  of 
limitation  too  far." 

(b)  IMaintiff  claims  (App.  Op.  Br.  p.  16)  that  the 
Association's  letter  dated  December  21,  1943,  was  **not  a 
refusal  of  the  defendant  to  pay  the  claim"  and  that  the 
time  limitation  of  six  (6)  months  did  not  run  from  its 
receipt  by  plaintiff  on  December  27,  1943.  (Ti'.  p.  20.)  The 
facts  before  the  District  Couit  and  in  the  record  do  not 
support  appellant's  contention. 

When  the  ])laintiff  filed  his  comjjlaint  on  September  1, 
1944  (Tr.  p.  6),  he  alleged  that  the  defendant  had  " re- 
fused  payment' \  (Tr.  p.  5.)  How,  when  or  in  wiiat  manner 
the  Association  ^Sefused  payment"  did  not  appear  in  the 
complaint.  However,  in  the  affidavit  of  T.  0.  Hagaman 
filed  in  support  of  the  Association's  motion  foi-  a  sununai'y 
judgment,  the  facts  were  alleged  by  which  there  was  dis- 
closed when  and  by  what  means  the  Association  had  re- 
fused to  make  payment  of  the  plaintiff's  demand.  (Tr.  ]). 
19.)  In  that  affidavit  it  was  alleged  that  ''this  defendant 
refused  to  pay  the  said  claim  and  jiotilied  the  plaintiff  in 
writing  ol'  the   refus(d  of  the  defendant    to   pay   the  claim 
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of  plaintiff,  and  tliat  tlic  plaintiff  received  .said  notice  of 
refu-i>al  ol'  the  defendant  to  i)a\  tlu'  same  on  or  about 
DeceniiuM-  27,  1!>43  and  tliat  attach(Ml  hereto  *  *  •  is  a  full, 
true  an<l  correct  co]))'  <'f  the  said  notice  of  refusaV. 

The  foregoin.ir  averment  nuist  he  taken  as  admitted  for 
two  I'easons :  first,  tin*  i)laintiff  fded  no  af[ida\it  contro- 
veitin.ir  the  averments  set  forth  in  Mi-.  Ha^^aman's  affi- 
davit; second,  plaintiff  admittedly  declined  to  amend  his 
('(►mi)laint  although  the  District  Court  gave  him  an  oppor- 
tunity to  plead  *M)y  way  of  replication  any  pertinent  facts 
in  avoidance  of  the  time  limitation".  (Tr.  p.  26.) 

In  effect,  appellant  is  seeking  in  his  brief  to  introduce 
l)\  implication  an  element  which  might  have  been  predi- 
cated ui)on  alleged  facts  had  the  plaintiff  denied  the  aver- 
ments set  forth  in  ^Ir.  Haganum's  affidavit  or  had  the 
plaintiff  fded  an  amended  complaint  oi"  a  replication  as 
was  suggested  !)>•  the  judge  of  the  District  Court.  There 
are  no  such  facts  in  the  record. 

It  has  been  held  that  one  who  declines  to  amend  his 
ph'a<ling  when  offered  an  op])ortunity  to  do  so  may  not 
afterward  be  allowed  to  treat  it  as  amended  when  no 
amendment  has  in  fact  been  made. 

Carpcriiicr  r.  Brenhant,  r)0  Cal.  r)4}); 
21  Cal  Juris,  sec.  130,  p.  188; 

Central  Credit  Creditors'  Assu.   v.  Seeley,  Dl   Cal. 
App.  ;)27. 

Cnnnsei    for   ap|)('llant,    however,   make    the    astounding, 
ii'i-es))(>nsible   and    unwai-i'anted    statement    that    the    Asso 
elation    by    its    h'tter    of    December    21,     imi),    hdled    '*the 
j)laiiitiff  into  a  situation  whereby  the  plaintiff  waited  for  a 
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period  of  v'v^ht  (8)  months  and  tliivc  (:])  days  before  filing 
liis  action"  etc.  (App.  Op.  Br.  ]).  18.)  This  unfounded 
statement  finds  no  support  in  tlie  record. 

Appellant's  counsel  further  suggest  tiiat  the  doctrine  of 
e(|uitable  estoppel  should  be  invoked  against  the  Associa- 
tion (App.  Op.  Br.  p.  20  et  se(i.),  but  they  fail  to  point  to 
any  facts  which  were  pleaded  in  plaintiff's  complaint  from 
which  the  principle  of  an  equitable  estoppel  would  fiow. 

Certainly,  the  letter  of  December  21,  1943,  did  not 
assei't  that  the  Association  was  investigating  or  would 
investigate  the  facts.  It  declared  unequivocally  that  it 
'Miad  investigated  the  facts".  It  disclosed  that  as  a  result 
of  that  investigation  it  concluded  that  death  was  not  due 
to  *^  external,  violent  and  accidental  means  independent  of 
all  other  causes"  but  that  on  the  contrary  death  was  "due 
to  natural  causes''.  (Tr.  p.  25.)  There  is  no  justification 
for  claiming  that  these  are  straddling  or  lulling  words. 
The  phiimtiff  was  not  asked  to  refram  from  simif/  nor  tak- 
ing any  meaAis  availahle  to  him  to  enforce  forthwith  any 
demands  he  then  thought  he  had. 

Besides,  if  the  plaintiff  intended  to  rely  upon  an  equita- 
ble estoppel  to  relieve  him  of  contractual  limitation,  he  was 
required  to  plead  the  facts  to  support  such  claim  and  to 
assert  the  claim  itself.  This  the  plaintiff  failed  to  do  in  his 
original  complaint  and  he  failed  to  take  advantage  of  the 
chance  to  do  so  by  amendment  to  his  coiii])laint  or  by 
i-eplication  after  the  trial  court  gave  him  tlie  ()])p()rtunity 
to  do  so.  (Tr.  p.  26.) 

The  rule  is  firmly  established  in  Oalifortiia,  and  in  most 
other  jurisdictions,  that  estoppel  must  be  pleadcMl  afliiina- 
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tivcly  in  older  to  render  it  available  on  beliall'  ol'  the  liti- 
.irant  who  invokes  it.    See 

Mitchell   r.  Chenetj  Slouf/Ji   Irrif/atio))   Conipduif,   ')7 

Cal.  App.  (2(1)  138; 
(U)hen   r.  MrtropolUan   Life   his.  do.,  32  Cal.  App. 
(2d)  337. 

Since  the  plaintiff  did  not  either  plead  or  assert  an 
estoppel  as  against  the  deiendant  in  the  District  Court, 
lie  cannot  contend  for  such  a  doctrine  on  a])])eal,  particu- 
larly since  the  plaintiff  had  ample  opportunity  to  amend 
his  complaint  to  invoke  the  doctrine  of  estoppel  after  the 
trial  court  rendered  its  interlocutory  order. 

Producers  Holdinr/  Comparnj  r.  Hill,  201  Cal.  204; 

Metcalf  V.  Guercio,  74  Cal.  App.  637. 

(c)  Appellant  claims  that  the  Association's  motion  for 
summaiy  ju(lii:ment  wa.^  premature  because  the  bar  of  the 
claim  of  the  plaintiff  did  not  apj)ear  from  the  I'ace  of  the 
complaint  and  had  to  be  su])plied  by  an  atlidavit  which  the 
Association  tiled  in  support  of  its  motion. 

This  contention  is  fully  and  completely  answered  l)y  tlie 
lan<;uage  of  the  Kules  of  Civil  Procedure  which  are  cited 
and  discussed  in  subdivision  1  of  our  argument,  supra.  No 
flirt lier  discussion  upon  this  point  seems  necessary  or 
proper. 
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F.     CONCLUSION. 

It  is  respectfully  submitted  that  the  appellant  has  pre- 
sented no  meritorious  reasons  for  any  reversal  of  the 
Judgment  ot*  the  District  Court,  and  thei'ef'oro  tlie  judg- 
ment sliould  stand  affii-med. 

Dated,  San  Francisco, 
November  1,  1945. 

Oavix  McNab,  ScfT.Mrr.owiTZ, 

AlKIXS,   WyMAX   &   SOMMKK, 

Nat  Schmui.owitz, 
Pp:ter  S.  Sommkr, 

Attorneijs  for  Appellee, 
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No.  11,119 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Houghton  Gifford, 

Appellant, 

vs. 

Tpie    Travelers   Protective   Association 
OF  -America, 

Appellee. 


Reply  Brief  of  Appellant 


Appellee's  counsel  have  not  attacked  or  impugned  the 
principles  of  law,  argument  or  citation  of  authorities  set 
forth  in  the  appellant's  brief,  but  seeks  to  brush  them 
all  blandly  aside  by  the  statement  contained  in  paragraph 
6  on  page  6  of  their  brief,  that  ''appellant's  arguments  are 
not  supported  by  his  citations  of  authority  which  are 
inapplicable  in  any  event  to  the  facts  in  the  case.*' 

They  do  not,  however,  point  out  any  defect  in  tlie  argu- 
ment or  show  in  any  wise  why  the  authorities  are  in- 
applicable to  the  facts  in  the  case.  We  stand  by  the 
argument  advanced  in  our  opening  l)rief  and  we  respect- 
fully submit  that  the  authorities  cited  aic  in  point  and 
do  support  the  argument. 
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On  page  7  under  the  lieading  ''E.  Argument"  appellee 
cites  the  provisions  of  rule  oH-C  and  in  effect  cites  him- 
self out  of  court.  The  rule  as  there  quoted  by  appellee's 
counsel  is  as  follows:  ^Mhc  Jndtrment  sought  shall  ])e 
rendered  forthwith  if  tiie  /jlcdfJinf/s,  etc.  show  there  is  no 
genuine  issue  as  to  any  material  fact,  etc."  Here  no 
answer  of  defendants  was  filed.  Only  the  complaint  of 
])laintiff  was  in  file. 

AVe  again  reiterate  our  contentions  made  under  point 
'^  on  page  24  that  the  "  Dkfkxdant's  Motion  for  Sum- 
.\[AHY  Judgment  Was  Prkmatthk,  and  Therefore  a 
Judgment  Based  on  Such  Motion  Was  in  Error." 
See  the  cases  cm  pages  24,  25,  2(),  27  and  28  of  appellant's 
opening  brief;  also  Bowers  r.  Hose  Mff/.  Co.,  141)  Fed. (2d) 
613,  decided  by  this  vcM-y  Circuit  in  April,  194:)). 

Tn  that  case  the  Court,  on  ])age  (H^,  said: 

*' Since  the  complaint  stated  a  cause  of  action  and 
no  L^sue  was  joined,  the  case  \ras  not  in  a  position  for 
a  sunnnan/  jndfinient.^^ 

It  has  been  very  recently  decided  that  "Rule  56  does 
not  invest  the  Coui1  with  ])ower  summarily  to  try  factual 
issues  but  only  authoi-izes  snmniai-\  judgment  if  it  a])pears 
that  there  is  a  conijdefc  (d)sen(e  of  am/  f/eniiine  issue  and 
(dl  doubts  thereon  tnnsf  l>e  resolved  af/({insf  the  inovinfi 
partji;  see 

CoUen  r.  Tr/oe,  8  Fed.  Rules,  Service,  ]).  ^^62   (June 

26,  1945); 
Toehelman  r.   Miss.   Pipe   Line   Co.,   130   F.    (2nd) 

1016; 
Ilnnnnel  r.  Hiordan,  56  Fed.  Sup]).  983; 
Whit(d.er  r.  Coleman,  115   F.    (2nd)    305; 
Sartfn-    v.    Ark.    Cas   Cn.,   :V1\    I'.S.    62()-(i24-(i27-628 
(88  L.F.  !)67,  972). 
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As  was  said  in  the  Colic ji  r.  If/or  case,  su])ra,  ''Sujiimary 
judgment  procedure  is  not  a  cateli-penny  contrivance  to 
take  unwary  litigants  into  its  toils  and  deprive  them  of 
a  trial;  it  is  a  liberal  measure,  liberally  designed  for 
arriving  at  the  truth;  its  purpose  is  not  to  cut  litigants 
off  from  their  right  of  trial  by  jury.'' 

Again  it  has  been  said  by  the  U.  S.  Circuit  Court  of 
Appeals,  Second  Circuit,  April  26,  1945,  as  follows: 

*' Trial  courts  should  exercise  great  care  in  granting 

motions  for  summary  judgment  and  should  not  deny 

a  litigant  a  trial  where  there  is  the  slightest  doubt 

as  to  the  facts ;  see 

Dohler  Co.   v.   U.   S.,   149   F.(2d)    i:]0-135— Syl.   5 

and  6." 

At  page  135,  the  Court  in  the  Dohler  Cowpany  Case 
said  as  follows: 

**We  take  this  occasion  to  suggest  that  trial  judges 
should  exercise  great  care  in  granting  motions  for 
summary  judgment.  A  litigant  has  a  right  to  a  trial 
where  there  is  the  slightest  doubt  as  to  the  facts, 
and  a  denial  of  that  right  is  reviewable;  but  refusal 
to  grant  a  summary  judgment  is  not  reviewable. 
Such  a  judgment,  wisely  used,  is  a  praiseworthy  time- 
saving  device.  But,  although  prompt  despatch  of 
judicial  business  is  a  virtue,  it  is  neither  the  sole 
nor  the  primary  purpose  for  which  courts  have  been 
established.  Denial  of  a  trial  on  disputed  facts  is 
worse  than  delay.  Cf.  Arenas  v.  United  States,  322 
U.S.  419,  429,  433,  64  S.  (^t.  1090,  ^>^  L.  Ed.  1363. 
The  district  courts  would  do  well  to  note  that  time 
has  often  been  lost  by  reversals  of  .summary  judg- 
ments    improperly     entered.     Sartor     v.     Arkansas 


4 
Natural    Gas    Corporation,    321    U.S.    620,    624,    64 
S.Ct.  724,  88  L.  Ed.  967.'' 

Sec  also,  along  this  lino,  tlio  case  of: 

Firr)nr)i's'  Miifunl  l)}s\(r(uu:c  Co.  r.  Aponaug  Mfg. 
Co.,  14!)  F.(2n(l)  :'>:)!), 

w1hm-('  tlio  first  syllabus  is  as  follows: 

''The  oouit  should  not  grant  sunniiary  judgment 
for  defendants  on  the  ground  that  the  affidavits 
submitted  in  support  of  tlie  claim  are  incredible,  that 
the  witness  has  been  impeached,  or  that  if  a  verdict 
were  rendered  for  the  ])laintiffs  the  court  would  be 
compelled  to  set  it  aside.  If  there  is  some  admissible 
evidence  in  support  of  the  claim  the  court  should 
not   grant   summary   judgment." 

In  this  very  Cii-cuit  on  June  .'50,  1944,  this  court  had 
occasion  to  consider  affidavits  in  support  of  a  summary 
motion  aiid  Justice  ^lathews  in  denying  tlu^  motion  lield 
that  statements  of  legal  conclusions  in  tlu^  moving  affi- 
davits sliould  be  disregarded  as  well  as  all  statements 
nuide  on  information  and  belief.    See 

State   of    Waslihifito}!    r.   Moricopa   Coioifi/,   140   F. 
(2nd)  871. 

APPELLEE'S  CASES 

On  ])age  10  of  appellee's  brief  counsel  citc^s  sev(M-al  cases 
in  sup])ort  of  his  ])oint  that  an  insui'er  may  limit  by  con- 
tract the  time  within  which  suit  may  be  brought  subject 
only  to  tile  co]i(liti(ui  that  the  inter\al  is  not  uni'easonablc. 
The  tirst  case  citr<l,  (iHHscr  r.  Oa'OH  Co.,  T)?  ("al.  .\p)).(lM) 
1)79,    (lefinilclx     holds    that    the    i)laii!tilT   can    reco\-er    even 
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tliough  the  action  was  not  filed  within  tlie  period  of  time 
fixed  hy  the  policy  at  two  years  and  two  days;  see  pages 
982  and  984. 

The  next  case  cited  hy  counsel,  Penn.  H.R.  Co.  v.  Mid- 
state  Co.,  21  Cal.(2d)  24:5,  simply  u])held  the  validity  of 
the  waiver  of  the  statute  of  limitations  hy  the  ship])er  in 
favor  of  the  railroad  carrier  and  on  i)a^e  247  the  court 
says  **ol)viously  a  statute  of  limitations  may  he  extended 
or  w^aived''  (citing  cases). 

Several  of  the  other  cases  cited  hy  counsel,  to-wit, 
Bennett  v.  Modern  Woodmen,  52  Cal.  App.  581  and  Bol- 
linger V.  National  Fire  Ins.  Co.,  25  Cal. (2d)  399,  have 
already  been  cited  and  discussed  in  our  opening  brief ;  see 
Op.  Brief,  pp.  11,  13,  19  and  23. 

The  whole  argument  of  appellee's  counsel  overlooks  the 
allegations  contained  in  the  plaintiff's  complaint  which 
are  set  forth  on  page  5,  paragraph  8  of  appellant's  open- 
ing brief  to-wit : 

*^That  plaintiff  has  fully  C(nn])lied  with  all  the  terms 
and  conditions  of  said  certificate  of  membership  and 
duly  and  in  the  time  provided  for  in  said  certificate 
notified  the  defendant  of  the  death  of  said  George 
Gifford  and  demanded  payment  of  the  Five  Thousand 
Dollars  ($5,000.00)  insurance  provided  for  in  said  cer- 
tificate. ' ' 

That  such  allegations  are  sufficient  to  defeat  a  motion 
for  summary  judgment,  see, 

Toppiufi  r.  Fill,  147  Fed. (2(1)  715. 
That  cas(^  likewise  holds  that  the  (icrcnse  of  'Maclies"  may 
not  he  raised  hy  motion  to  dismiss;     this  imist  also  he  true 
as  to  th(»  defense  of  the  j)eriod  of  limitatioii. 


THE  LETTER  OF  DEFENDANT  OF  DECEMBER  21,  1943 

The  appellee;  lays  ^neat  .sli'ess  upon  defendant's  letter, 
Exhibit  C,  whir*li  was  a  ])orti()n  of  the  movin.c:  pa])ers  on 
the  motion  foi'  suuini.-n-y  jiidmnent  wliicli  is  set  forth  on 
j)a,u:e  -o  of  the  I'eeoi'd  and  also  on  pa.i^^e  1.'5  of  appellee's 
brief. 

A  careful  i-eadin,u-  of  this  letlei-  discloses  that  it  is  not 
a  reply  to  any  chum  for  pai/nioif  hn  fhr  pldijififf.  Its  vei*y 
opening  ])arati:rai)h  discloses  that  it  is  a  re])ly  made  by 
the  api)ellee  to  the  notice  of  the  death  of  the  plaintiff's 
father,  sent  l)y  the  mother  of  plaintiff,  and  that  it  was  a 
statement  that  the  defendant  "in  accordance  witli  the 
request  hhkIc  hi/  i/our  niolJicr  'unestifjatcd  the  facts  in 
reference  to  such  deatli." 

Under  the  well-known  lule  of  evidence^  it  nuist  he  as- 
sumed on  the  hearinc:  of  such  a  motion  for  a  summary 
judgment  that  no  claim  for  i)a\-ment  hy  the  ])IaintilT  had 
then  been  made,  because  if  defendant  were  in  possession 
of  such  claim  for  ])ayment  it  sliould  have  incorporated 
such  claim  in  the  affidavit;  if  any  such  claim  had  been 
made  hy  })laintiff,  the  failure  of  defendant  to  ])roduce  it 
and  incor])orate  it  in  its  movini::  ])a]>ers  must  he  consti'U(Ml 
a,i!:ainst  it,  to-wit,  either  that  th<'i-e  was  no  such  claim  or  that 
if  the?-<'  was  that  it  was  adverse  to  defendant's  contention. 

Ajipcllee's  counsel  la\'  much  stress  upon  tli(^  alleviation 
in  the  i)hiintiff's  complaint  that  ''the  defendant  has  i-e- 
fused  payment"  and  seek,  without  justification,  to  tie  this 
allcKiition  to  the  h'tt(M-  of  l)eceml»er  "Jlst,  VMW.  For  on 
page  17  of  theii-  brief  counsel  mal<e  the  contention  that 
this    lettci'    was    the   oiil\    c(unmunication    the   plaintitT   re- 
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ceived  and  that  tlierei'orc  (sic)  this  letter  must  be  deemed 
to  be  a  refusal  of  payment.  There  is  nofhiyifi  in  the  record 
to  show  when  the  plaintijf  presented  his  claim  for  paif- 
ment  nor  ivhen  the  payment  was  refnsed.  The  allegation 
in  paragraph  9  of  the  complaint  (trans,  p.  5),  *  defendant 
has  refused  payment  of  said  sum  or  any  part  thereof  and 
the  same  and  all  thereof  remains  due,  owing  and  unpaid,'^ 
is  merely  the  pleader's  usual  statement  of  facts  necessary 
to  show  the  breach  of  the  obligation  of  the  defendant  to 
make  payinent. 

It  may  well  be  that  plaintiff's  claim  for  payment  was 
made  at  a  much  later  date  than  the  letter  of  December 
21st,  1943.  Such  facts  are  evidentiary  and  must  await 
plaintiff's  proof  at  the  trial. 

Appellee's  counsel  makes  much  of  the  point  that  the 
plaintiff  failed  to  disclose  by  any  amendment  to  his  com- 
plaint or  by  any  affida\dt  any  othei*  act  on  the  part  of  the 
defendant  or  that  the  plaintiif  relied  upon  any  acts  or 
conduct  of  the  defendant  which  might  equitably  estop  the 
defendant  from  pleading  the  bar  of  the  period  of  limita- 
tions.  See  page  14,  appellee's  brief. 

As  we  pointed  out  in  our  opening  ])rief  on  page  26,  the 
plea  of  limitation  is  personal  to  the  defendant.  It  might, 
as  debtors  often  do,  have  waived  the  privilege  and  the 
bar  of  limitations  does  not  appear  on  the  face  of  the 
complaint. 

It  is  not  incumbent  or  necessary  foi-  the  ])laintiff  to 
anticipate  that  the  defendant  will  i)lea(l  the  bar  of  the 
period  of  limitation  and  therefore  it  is  not  necessary  for 
him  to  anticipate  such  a  defense  and  set   u[)  facts  or  cir- 
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cumstances  which  mi^Hit  toll  the  running  of  such  limitation 
period.  Such  matters  may  hv  set  up  by  the  ])laintiff  in  a 
replication  to  an  answer  which  contains  such  a  plea  but 
the  plaintilf  is  not  obliged  to  anticipate  such  a  defense  and 
meet  it  before  it  is  set  up  by  defendant's  answer. 

Appellee's  brief  seeks  to  distinguish  the  case  of  Ells  v. 
Order  of  United  States,  20  (^al.(2nd)  290,  which  was  cited 
on  pages  10,  14,  15  and  16  of  appellant's  opening  brief 
by  claiming  on  page  16  of  their  brief  that  in  that  case  the 
membership  certificate  did  not  contain  any  provisions  ex- 
pressly l)inding  the  heuefieiaru  such  as  there  are  in  this 
case.  We  find  no  such  distinction  in  that  case. 

Moreover  a])pellee  has  mis(|Uoted  the  provisions  of  the 
certificate  of  membershi])  on  ])age  15  of  tlieir  ])rief  where- 
in they  state  *'this  certificate,  the  constitution,  by-laws 
and  articles  of  incorporation  of  said  Association  and  ap- 
])lication  for  membersliip  signed  by  said  member  and  all 
amendments  thereto  shall  constitute  the  agreement  be- 
tween said  Association  and  said  member  and  shall  govern 
the  payment  of  l)enefits  and  shall  bind  said  members  and 
his  beneficiary  or  beneficiaries." 

Counsel  has  left  out  from  this  (juotation  several  lines 
which  materially  change  the  iin])ort  of  the  clause,  to-wit, 
the  words  as  follows:  ''And  any  changes,  additions  or 
amendments  to  said  constitution,  by-laws  or  articles  of 
incorporation  hereafter  duly  made  shall  hind  said  mem- 
ber and  his  heneliciary  or  beneficianes." 

In  any  event  we  contend  that  regardless  of  tlu^  language 
of  the  ccrtiticatc,  the  heueticUuii  under  such  a  certificate 
in  a  fraternal  societ\  is  not  bound  by  Section  7  of  the 
articles  of  incorporation,  coirsiitution  and  by-laws  to  bring 
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his  action  within  six  months  as  tlierein  provided.  (See 
Opening  Brief,  pages  9-1 G,  inclusive.) 

That  the  period  of  limitations  within  wliicli  an  action 
must  be  brought  contained  in  a  ])olicy  of  insurance  is  not 
a  conclusive  bar  to  tlie  plaintiff  filing  a  suit  after  the  ex- 
piration of  such  period  has  squarely  been  held  in  the 
case  of 

Thompson  v.  The  PJienix  Insurance  Co.,  34  L.Ed. 
408  (see  6th,  7th,  8th  and  9th  syllabus). 

In  that  case  the  court  reversed  the  judgment  of  the  lower 
court,  wdiich  dismissed  the  bill  l^efore  answer  was  filed  and 
in  doing  so  used  the  following  language  (page  4M)  : 

*^What  the  fact  may  be,  in  respect  to  the  authority 
of  the  agents,  or  whether  the  plaintiff  had  the  right 
to  rely  upon  those  assurances  and  promises,  and,  if 
he  did,  whether  the  Company's  rights  were  thereby 
affected,  are  questions  not  now  to  be  decided.  Theu' 
determination  irill  depend  upon  the  answer  and  the 
evidence  at  the  trial.' ^ 

Under  the  principles  and  autliorities  cited  in  our  open- 
ing brief  and  contained  herein,  we  maintain  that  the  judg- 
ment based  upon  tlie  defendant's  motion  for  a  summary 
judgment  and  a  dismissal  of  the  complaint  with  prejudice 
was  erroneous,  premature,  without  foundation  in  law,  and 
should  be  reversed. 

Respectfully  submitted, 

Dunne  &  Dunne, 
J.  D.  Lederman, 

Attorney  for  Appellant 
Houghton  Gifford. 


No.  11126 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

STANDARD    OIL    COMPANY    OF    CALIFORNIA, 
a  corporation, 

Appellee. 


APOSTLES  ON  APPEAL 

Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California, 

Central  Division 


CULRK 


Parker  4  Company,  Law  Printers,  Los  Angeles.     Phone  TR.  5206. 


No.  11126 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

STANDARD    OIL    COMPANY    OF    CALIFORNIA, 
a  corporation, 

Appellee. 


APOSTLES  ON  APPEAL 

Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California, 

Central  Division 


P^rVer  ft  Company,  T.a^s•  Printers,  Ivos  Angeles.      Phone  TR.  S206. 


INDEX. 

[Clerk's  Note :  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  arc 
printed  literally  in  italics;  and  likewise,  cancelled  matter  appearing  in  the 
original  certified  record  is  printed  and  cancelled  herein  accordingly.  When 
possible  an  omission  from  the  text  is  indicated  by  printing  in  italics  the 
two  words   between   which  the   omission  seems   to  occur.] 

Page 

Affidavit  of  A.  F.  Mack,  Jr.,  for  Extension  of  Time  to 
File  Transcript  on  Appeal 64 

Amendment  to  Paragraph  9  of  Libel 22 

Amendment  to  Paragraph  12  of  Libel 42 

Answer  of  Respondent  United  States  of  America 7 

Appeal : 

Affidavit  of  A.  F.  Mack,  Jr.,  for  Extension  of  Time 

to  File  Transcript  on  Appeal 64 

Assignment  of   Errors 59 

Citation  on  2 

Order  Allowing  59 

Order  Extending  Time  to  File  Record  on  Docket 65 

Petition  for  58 

Assignment  of   Errors 59 

Certificate  of  Clerk 65 

Citation  on  Appeal 2 

Decree  51 

Findings  of  Fact  and  Conclusions  of  Law 43 

Libel  in  Personam 3 

Libel  in  Personam,  Amendment  to  Paragraph  9  of 22 

Libel  in  lY^rsonam,  Amendment  to  Paragraph  12  oi"..  .  42 
Libelant's  Exhibits  (Sec  Index  to  Exhibits) 


u. 

Page 

Names  and  Addresses  of  Proctors 1 

Notice  of  Motion  to  Amend  Libel  to  Conform  to  Proof  25 

Notice  of  Motion  to  Correct  Decree,  etc 54 

Opinion    27 

Order  Allowing  Appeal 59 

Order  Correcting  Decree  Nunc  Pro  Tunc 57 

Order  for  Discontinuance  Against  Keystone  Shipping 
Company  21 

Order  Extending  Time  for   Filing  Record  on   Appeal 
and  Docketing  of  Case 65 

Petition  for  Appeal 58 

Respondents'  Exhibits  (See  Index  to  Exhibits) 

Statement  of  Points  on  Which  Appellant   Intends  to 
Rely  on  Appeal  (Circuit  Court) 342 

Stipulation   and   Order   re   Original    Reporter's   Tran- 
script and  Exhibits 63 

Stipulation  and  Request  for  Use  of  Certain  Exhibits  in 
Original  Form  (Circuit  Court) 343 

Stipulation  Dated  December  6,  1944 14 


m. 

Page 

Reporter's  Transcript  of  Proceedings 67 

Testimony  on  Behalf  of  Libelant: 

Dobler,  Daniel — 

Direct  examination   170 

Cross-examination   172 

Redirect  examination  181 

Kilbourn,  Fred  R, — 

Direct  examination   70 

Cross-examination    107 

Redirect  examination 139 

Simonsen,  L. — 

Direct  examination   143 

Cross-examination  (recalled)   185 

Redirect  examination  197 

Direct  examination  (by  the  Court) 258 

Cross-examination   259 

Testimony  on  Behalf  of  Respondents: 

Hicks,  R.  J.— 

Direct  examination   278 

Hilligos,  A.  L. — 

Direct  examination   303 

Cross-examination   315 

Redirect  examination  325 

Hogstrom,  K.  1. — 

Direct   examination   262 

Cross-examination   269 

Redirect  examination 276 

Kilbourn,  Fred  R. — 

Direct   examination   252 

Direct  examination   (recalled) Z27 

Redirect  examination  331 


IV. 

INDEX  TO  EXHIBITS. 
Libelant's  Exhibits :  Page 

No. 

1.  Plat  (In  Evidence)   (not  printed  in  Apostles)....  71 

2.  Report  No.  82715   (In  Evidence) 88 

3.  Report  No.  82716  (In  Evidence) 90 

4.  Report  No.  82684-A  (In  Evidence) 92 

5.  Report  No.  82684-B  (In  Evidence) 93 

6.  Report  No.  82686  (In  Evidence) 101 

7.  Report  No.  82760-A  (In  Evidence) 103 

8.  Plat  of  the  cargo  piping  arrangement   (In  Evi- 
dence)  (not  printed  in  Apostles) 148 

9.  Plat  of  the  piping  arrangement   of   vessel    (In 
Evidence)  (not  printed  in  Apostles) 150 

10.  Model  of  a  gauge  of  a  spectacle  flange   (For 

Identification)    (not  printed  in  Apostles) 157 

(In  Evidence)    166 

11.  Letter  dated  December  14,  1944  (For  Identifi- 
cation)   184 

12.  Deposition  of  Lawrence  C.  Olsen  (In  Evi- 
dence)     199 

13.  Schedule  A  (In  Evidence) 248 

14.  Schedule  B  (In  Evidence) 249 

15.  Schedule  C  (In  Evidence) 336 

Respondents'  Exhibits: 

A.  Smooth  Deck  Log  Book  for  the  Egg  Harbor 
(In  Evidence)   (not  printed  in  Apostles) 260 

B.  Rough  Deck  Log  Book  for  the  Egg  Harbor 
(In  Evidence)   (not  printed  in  Apostles) 260 

C.  Rough  copy  of  the  ullages  of  cargo  loaded  to  the 
Egg  Harbor  at  San  Pedro  and  El  Segundo.  and 
discharging  ullages  at  Point  Wells  (  In  I^^vi- 
dence)  (not  printed  in  Apostles) 261 

D.  Copy  of  the  ullages  of  contaminated  cargo  di.s- 
charged  at  El  Segundo  (In  Evidence)  (not 
printed   in  Apostles) 261 


NAMES  AND  ADDRESSES  OF  PROCTORS 

For  Appellant: 

CHARLES  H.  CARR 
United  States  Attorney 

ROBERT  E.  WRIGHT 

Assistant  U.  S.  Attorney 

LILLICK,  GEARY,  McHOSE  &  ADAMS 

A.  F.  MACK,  JR. 

634  South  Spring  Street 
Los  Angeles  14,  Calif. 

For  Appellee: 

LAWLER  FELIX  &  HALL 
JOHN  M.  HALL 
MARCUS  MATTSON 

Standard  Oil  Building 

Los  Angeles  15,  Calif.    [1*] 


'Page    numlier    appearing   at    foot   of    Certified    Transcript. 


2  United  Slates  ./  America  vs. 

CITATION 

United  States  of  America,  ss. 
To  Standard  Oil  Company  of  California,  a  corpt;ration, 
and  Messrs.  Lawler,  Felix  and  Hall,  its  attorneys, 
Greeting  : 
You  are  hereby  cited  and  admonished  to  be  and  appear 
at  a  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  be  held  at  the  City  oi  San  Francisco, 
in  the  State  of  California,  on  the  10th  day  of  July, 
A.  D.  1945,  pursuant  to  an  order  allowinj^:  appeal  filed  on 
May  31,  1945,  in  the  Clerk's  Office  of  the  District  Court 
of  the  United  States,  in  and  for  the  Southern  District  of 
California,  in  that  certain  cause  No.  3490-BH,  Central 
Division,  wherein  United  States  of  America  is  appellant 
and  you  are  appellee  to  show  cause,  if  any  there  be,  why 
the  decree,  order  or  judgment  in  the  said  appeal  men- 
tioned, should  not  be  corrected,  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  H(^norable  Hen  Harrison,  United  States 
District  Judge  for  the  Southern  District  of  California, 
this  31st  day  of  May,  A.  D.  1945,  and  of  the  Independ- 
ence of  the  United  States,  the  one  hundred  and  sixty- 
ninth. 

BEN  HARRISON 
U.  S.  District  Judge  for  the  Southern  District  of 
California. 

Service  of  a  copy  of  the  foregoing  Citation  is  acknowl- 
edged this  31st  day  of  May,  1945,  together  with  copy 
each  of  Petition  for  Ap])eal,  Assignment  of  Errors  and 
Order  Allowing  Appeal.  Lawler,  Felix  &  Hall,  John  M. 
Hall,  Marcus  Mattson,  by  John  M.  Hall,  Attorneys  for 
Appellee. 

[Endorsed]:     Filed   May  31.    1945.    [2\ 
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In  the  District  Court  of  the   United  States  for  the 

Southern  District  of  California 

Central   Division 

In  Admiralty     No.  3490-BH 

STANDARD    OIL    COMPANY    OF    CALIFORNIA, 
a  corporation, 

Libelant, 

V. 

UNITED  STATES  OF  AMERICA  and  KEYSTONE 
SHIPPING  COMPANY,  a  corporation, 

Respondents. 

LIBEL  IN  PERSONAM 

To  the  Honorable,  the  Judges  of  the  United  States  Dis- 
trict Court,  for  the  Southern  District  of  California, 
Central  Division: 

The  libel  of  Standard  Oil  Company  of  California,  a 
corporation,  against  United  States  of  America  and  Key- 
stone Shipping  Company,  a  corporation,  respectfully 
shows : 

1.  Libelant  Standard  Oil  Company  of  California  is 
now  and  at  all  times  herein  mentioned  was  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware  and  authorized  to  transact 
business   in  California. 

2.  Respondent  Keystone  ^Shipping  Company  is  now 
and  at  all  times  herein  mentioned  has  been  a  corporation 
organized  and  existing  |3]  under  and  by  virtue  of  the 
laws  of  one  of  the  states  of  the  United  States. 

3.  The  vessel  "S.  S.  Egg  Harbor"  is  now  and  at  all 
times  herein  mentioned  has  been  employed  as  a  merchant 
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vessel  and  owned  and  operated  by  United  States  of 
America,  by  and  through  War  Shipping  Administration, 
a  department  and  agency  of  United  States  of  America. 

4.  Said  vessel  *'S.  S.  Egg  Harbor"  is  within  this  dis- 
trict, to  wit,  at  the  port  of  San  Pedro,  California. 

5.  This  libel  is  filed  under  the  provisions  of  the  Suits 
In  Admiralty  Act  (March  9,  1920,  c.  95,  41  Stat.  525, 
Title  46  U.  S.  C,  Sec.  741-752  inc.)  and  libelant  hereby 
elects,  in  accordance  therewith,  to  have  this  suit  proceed 
in  accordance  with  the  principles  of  a  libel  in  rem. 

6.  On  or  about  April  14,  1943  said  "S.  S.  Egg  Har- 
bor" was  in  the  port  of  San  Pedro,  California,  and  was 
destined  upon  a  voyage  upon  the  high  seas  and  on  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  this  Honorable  Court,  to  wit,  from 
said  port  of  San  Pedro,  California,  and  from  El  Segundo, 
California  to  Point  Wells,  Washington.  Libelant  was 
then  and  there  and  at  all  times  herein  mentioned  the 
owner    of   certain    ])ctr()k'um    products    as    follows: 

60,933.31   barrels  of  Standard  diesel    furnace   oil, 
63,789.52  barrels  of  Standard  gasoline. 

7.  Libelant  made  and  entered  into  with  respondent 
United  States  of  America,  by  and  through  said  War 
Shipping  Administration,  an  agreement  wherein  and 
whereby  United  States  of  America  agreed  for  a  valuable 
consideration  to  convey  said  60,933.31  barrels  of  Stand- 
ard diesel  furnace  oil  and  said  63,789.52  barrels  of 
Standard  gasoline  separately  and  in  good  order  and  con- 
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dition  on  board  said  "S.  S.  Egg  Harbor"  to  and  unload 
said  petroleum  products  at   Point   Wells,   Washington. 

8.  That  thereafter  and  on  or  about  April  17,  1943 
said  [4J  60,933.31  barrels  of  Standard  diesel  furnace  oil 
were  loaded  upon  said  "S.  S.  Egg  Harbor"  at  San  Pedro, 
California  in  good  order  and  condition;  that  thereafter 
on  April  18,  1943  said  63,789.52  barrels  of  Standard 
gasoline  were  loaded  on  said  "S.  S.  Egg  Harbor"  at  El 
Segundo,  California  in  good  order  and  condition. 

9.  That  said  vessel  'S.  S.  Egg  Harbor"  thereafter 
proceeded  on  her  voyage  and  respondents,  not  regarding 
their  duty  in  that  respect  nor  the  promise  and  undertak- 
ing aforesaid,  did  not  so  convey  and  deliver  said  petro- 
leum products  in  such  or  any  good  order  and  condition, 
but  on  the  contrary  said  respondents  negligently  and 
without  due  diligence  allowed  and  caused  part  of  each 
of  said  petroleum  products  to  become  commingled,  mixed 
and  adulterated  one  with  the  other,  and  upon  reaching  said 
Point  Wells,  W^ashington  23,632.45  barrels  of  said  Stand- 
ard diesel  furnace  oil  and  21,098.02  barrels  of  said 
Standard  gasoline  had  become  so  commingled,  mixed  and 
adulterated  that  by  reason  of  all  of  the  foregoing  libelant 
has  sustained  damage  to  the  amount  of  Fifty  Thousand 
Dollars  ($50,000.00). 

10.  Hiat  said  respondent  Keystone  Shipping  Company 
is  and  was  in  all  things  herein  mentioned  and  at  all  times 
herein  set  forth  the  agent  of  War  Shipping  Administra- 
tion and  of  respondent  United  States  of  America. 


6  United  States  of  America  vs. 

11.  All  and  singular  the  premises  are  true  and  with- 
in the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  of  this  Honorable  Court. 

Wherefore,  libelant  prays : 

1.  That  {process  in  due  form  of  law  according  to  the 
courts  and  practice  of  this  Honorable  Court  in  causes  of 
admiralty  and  maritime  jurisdiction  issue  against  said 
United  States  of  America  and  said  Keystone  Shipping 
Company,  requiring  each  of  them  to  appear  and  answer 
the  foregoing  libel; 

2.  That  this  court  shall  decree  the  payment  by  said 
respondents  to  libelant  of  the  sum  of  Fifty  Thousand 
Dollars  ($50,000.00),  [5]  together  with  such  other  sum 
or  sums  as  the  proof  shall  show  libelant  to  be  entitled  to, 
together  with  interest  thereon  as  by  law  provided  and 
libelant's  costs ;  and 

3.  That  libelant  have  such  other,  additional  and  fur- 
ther relief  as  may  seem  to  this  court  just  and  proper. 

STANDARD  OIL  COMPANY  OF  CALIFORNIA, 
a  corporation, 

By  Geo.  J.  O'Brien 

LAWLER,  FELIX  &  HALL 
MARCUS  MATTSON 

Proctors  for  Libelant.   [6] 

[  Verified.  1 

[Endorscdl:    Filed  Mar.  7,  1944.   \7] 
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[Title  of  District  Court  and  Cause.] 

ANSWER   OF   RESPONDENT,   UNITED   STATES 
OF  AMERICA 

Respondent,  United  States  of  America,  for  itself  alone, 
answers  the  libel  in  personam  and  admits,  denies  and 
alleges  as  follows: 

I. 

Admits  the  allegations  in  Paragraph   1  of  the  libel. 

II. 

Admits  the  allegations  in  Paragraph  2  of  the  libel. 

TIL 

Admits  the  allegations  in  Paragraph  3  of  the  libel. 

IV. 

Admits  the  allegations  in  Paragraph  4  as  true  at  the 
time  [8]  of  the  filing  of  the  libel  on  or  about  March  7, 
1944. 

V. 

Admits  the  allegations  in  Paragraph  5  of  the  libel. 

VI. 

Admits  the  allegations  of  Paragraph  6  of  the  libel  ex- 
cept that  respondent  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  aver- 
ment relating  to  the  ownership  by  libelant  of  certain 
petroleum  products  as  stated  and  denies  such  allegations 
on  that  ground. 

VII. 

Admits  that  respondent  by  War  Shipping  Administra- 
tion entered  into  an  agreement  with  libelant  for  the  car- 
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riage  of  certain  petroleum  products  and  alleges  that  said 
agreement  is  a  written  agreement  entitled  "Tanker  Voyage 
Charter  Party",  dated  April  14,  1943,  of  which,  as  re- 
spondent is  informed  and  believes  and  therefore  alleges, 
libelant  has  a  copy  and  that  tlie  carriage  of  said  petroleum 
products  by  respondent  was  to  be  on  the  S.  S.  "Egg  Har- 
bor" with  destination  Point  Wells,  Washington;  denies 
all  other  allegations  in  Paragraph  7  except  as  expressly 
admitted. 

VIII. 

Admits  that  certain  petroleum  products  of  libelant  in 
the  form  of  diesel  oil  and  gasoline  were  loaded  upon  the 
S.  S.  "Egg  Harbor"  at  San  Pedro,  California,  and  El 
Segundo,  California,  on  or  about  the  times  stated  in  the 
libel  but  denies  all  other  allegations  except  as  expressly 
admitted. 

IX. 

Denies  each  and  every  allegation  of  Paragraph  9  of  the 
libel  except  that  respondent  admits  that  the  S.  S.  "Egg 
Harbor"  thereafter  proceeded  on  her  voyage  to  Point 
Wells,  Washington,  and  did  arrive  at  Point  Wells,  Wash- 
ington;  denies  that  libelant  |9|  sustained  damage  in  the 
sum  of  $50,000  or  in  any  sum  whatever. 

X. 

Admits  the  allegations  in  Paragraph  10  of  the  libel  in 
so  far  as  respondent.  Keystone  Shipping  Company,  was 
at  all  times  mentioned  therein  an  ai^ent  of  respondent 
under  a  regular  War  Shipping  Administration  Agency 
Agreement. 
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XI. 

Admits  the  allegations  of  Paragraph  11  of  the  libel. 

For  a  First  Affirmative  Defense,  Respondent  Alleges: 

I. 

That  the  agreement  referred  to  in  the  libel  in  personam 
as  being  entered  into  between  libelant  and  respondent 
was  a  written  agreement  in  form  entitled  ''Tanker  Voyage 
Charter  Party",  being  Form  No.  104  of  the  War  Ship- 
ping Administration;  that  said  agreement  was  and  is 
dated  as  of  April  14,  1943,  and  provided  for  the  charter 
of  the  S.  S.  "Egg  Harbor"  by  Standard  Oil  Company 
of  California  as  charterer  from  respondent,  United  States 
of  America,  acting  by  and  through  the  War  Shipping  Ad- 
ministration as  owner,  for  carriage  of  a  cargo  of  gasoline 
and/or  diesel  oil  from  San  Pedro  and/or  El  Segundo, 
California,  to  Safe  U.  S.  Pacific  Northwest;  that  refer- 
ence is  hereby  made  to  said  charter  party  for  full  par- 
ticulars. 

11. 

That  pursuant  to  said  charter  party  certain  gasoline 
and  diesel  oil  was  carried  on  the  voyage  contemplated  to 
Point  Wells,  Washington. 

III. 

That  Paragraph  19  of  said  charter  party,  Part  II. 
reads  as  follows: 

'49.  Cleaning. — If  requested  by  the  Charterer, 
the  Vessel  will  steam  the  tanks,  j^ipes  and  pumps  of 
the  [10]  Vessel  or  Butterworth  en  route  to  loading 
port  and  there  pump  water  ballast  and/or  slops  into 
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shore  tank  or  barge  to  be  supplied  by  Charterer  im- 
mediately on  arrival.  Any  delay  in  furnishing  these 
facilities  shall  count  as  used  lay  time.  Any  further 
cleaning,  if  required,  shall  be  done  by  and  at  the 
expense  of  Charterer  and  time  consumed  shall  count 
as  used  lay  time.  If  Charterer  does  not  require  ad- 
ditional cleaning  at  port  of  loading  Owner  shall  not 
be  responsible  for  any  damage  caused  to  or  con- 
tamination of  cargo,  by  reason  of  failure  to  have 
the  tanks  properly  cleaned  for  receiving  the  ship- 
ment. Except  as  may  otherwise  be  indicated  in  Part 
I,  the  Vessel  shall  not  be  responsible  for  leakage, 
shrinkage,  difference  between  reported  intake  and  re- 
ported outturn,  deterioration,  discoloration,  or  change 
in  quality  of  the  cargo,  nor  for  any  consequences 
arising  out  of  shipping  more  than  one  grade  of 
cargo." 

IV. 

That  by  reason  of  the  premises  if  said  petroleum  prod- 
ucts so  shipped  on  said  voyage  became  commingled,  mixed 
or  adulterated  one  with  the  other  as  alleged  by  libelant, 
it  was  a  "consequence  arising  out  of  shipping  more  than 
one  grade  of  cargo"  within  said  Paragraph  19  of  the 
charter  party. 

For  a  Second  Affirmative  Defense,  Respondent  Alleges: 

I. 

Incorporates  Para.^Ta])hs  I  and  II  of  its  First  Affirma- 
tive Defense  herein  the  same  as  though  fully  set  forth  at 
length. 
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IL 

That  Paragraph  7  of  said  charter  party,  Part  U,  reads 
as  follows:  [11] 

'7.  Pumping  In  and  Out. — The  cargo  shall  be 
pumped  into  the  Vessel  at  the  expense,  risk  and  peril 
of  the  Charterer,  and  shall  be  pumped  out  of  the 
Vessel  at  the  expense  of  the  Vessel,  but  at  the  risk 
and  peril  of  the  Vessel  only  so  far  as  the  Vessel's 
permanent  hose  connection,  where  delivery  of  the 
cargo  shall  be  taken  by  the  Charterer  or  its  Con- 
signee. The  Vessel  shall  supply  her  pumps  and  the 
necessary  steam  for  discharging  in  all  ports  where 
the  regulations  permit  of  fire  on  board,  as  well  as 
necessary  hands.  Should  regulations  not  permit 
fires  on  board,  the  Charterer  or  Consignee  shall  sup- 
ply, at  its  expense,  all  steam  necessary  for  discharg- 
ing as  well  as  loading,  but  the  Owner  shall  pay  for 
steam  supplied  to  the  Vessel  for  all  other  purposes. 
If  cargo  is  loaded  from  lighters,  the  Vessel,  if  per- 
mitted to  have  fires  on  board,  shall,  if  required,  fur- 
nish steam  to  lighters  at  Charterer's  expense  for 
pumping  cargo  into  the  Vessel." 

And    Paragraph   20(a)    of   said   charter   party.    Part    II. 
reads  as  follows: 

"20(a).  Act  of  God,  etc.— The  Vessel,  her  Mas- 
ter and  Owner  shall  not,  unless  otherwise  in  this 
Charter  expressly  provided,  be  responsible  for  any 
loss  or  damage,  or  delay  or  failure  in  performing 
hereunder,  arising  or  resulting  from : — any  act,  neg- 
lect, default  or  barratry  of  the  Master,  pilots, 
mariners  or  other  servants  of  the  Owner  in  the 
navigation  or  management  of  the  \^essel ;  fire,  unless 
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caused  by  the  ijcrsonal  design  or  neglect  of  the 
Owner;  collision,  stranding,  or  peril,  danger  or  acci- 
dent of  the  sea  or  other  |  12)  navigable  waters;  sav- 
ing or  attempting  to  save  life  or  property;  wastage 
in  weight  or  bulk,  or  any  other  loss  or  damage  aris- 
ing from  inherent  defect,  (luality  or  vice  of  the 
cargo;  any  act  or  omission  of  the  Charterer  or 
Owner,  Shipper  or  Consignee  of  the  cargo,  their 
agents  or  representatives;  insufficiency  of  packing; 
insufficiency  or  inadequacy  of  marks:  explosion, 
bursting  of  boilers,  breakage  of  shafts,  or  any  latent 
defect  in  hull,  equipment  or  machinery;  unseaworthi- 
ness of  the  Vessel  unless  caused  by  want  of  due 
diligence  on  the  part  of  the  Owner  to  make  the 
Vessel  seaworthy  or  to  have  her  properly  manned, 
equipped  and  supplied;  or  from  any  other  cause  of 
whatsoever  kind  arising  without  the  actual  fault  or 
privity  of  the  Owner.  .\nd  neither  the  \'essel,  her 
Master  or  Owner,  nor  the  Charter,  shall,  unless 
otherwise  in  this  Charter  expressly  provided,  be  re- 
sponsible for  any  loss  or  damage  or  delay  or  failure 
in  performing  hereunder,  arising  or  resulting  from: 
— Act  of  God:  act  of  war;  act  of  public  enemies, 
pirates  or  assailing  thieves;  arrest  or  restraint  of 
princes,  rulers  or  people,  or  seizure  under  legal 
process  provided  bond  is  promptly  furnished  to  re- 
lease the  Vessel  or  cargo;  strike  or  lockout  or  stop- 
page or  restraint  of  labor  from  whatever  cause, 
either  i)artial  or  general :  or  riot  or  civil  commo- 
tion." 

III. 

That    by    reason    of    the    premises    if    said    petroleum 
products  so  shii)pc(l  on   said  voyage  became  commingled, 
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mixed  or  adulterated  one  with  the  other  as  alleged  by 
libelant,  it  arose  "without  the  [13]  actual  fault  or  privity 
of  the  owner",  respondent  herein,  in  a  pumping  opera- 
tion within  Paragraphs  7  and  20(a)  of  said  charter 
party. 

Wherefore,  respondent,  United  States  of  America,  prays 
that  libelant  take  nothing;  that  its  libel  in  personam 
be  dismissed;  for  costs  and  for  such  other  and  further 
relief  as  may  be  proper. 

Dated:     July  25,  1944. 

CHARLES  H.  CARR 
United  States  Attorney 

RONALD    WALKER 
Assistant   U.    S.   Attorney 

LILLICK,  GEARY,   McHOSE  &  ADAMS 
A.  F.  MACK,  JR. 

Proctors   for   Respondent,   United   States 
of  America 

[Endorsed]:    Filed  Jul.  25,   1944.    [14] 


14  United  S!atcs  uf  America  vs. 

[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  stipulated  by  libelant  and  respondent.  United 
States  of  America,  that  it  may  be  deemed  at  the  trial 
of  this  suit  that  competent  and  credible  witnesses  called 
by  libelant   have   testified   to   the   following  facts: 

1.  That  the  charter  party  and  bills  of  lading,  photo- 
stats of  which  are  annexed  hereto,  are  the  documents 
which  were  executed  and  issued  in  connection  with  the 
carriage  of  the  cargo  involved  in  tliis  suit  from  San 
Pedro  and  El  Segundo  to  Point  Wells. 

2.  That  libelant  was  the  owner  of  the  60,933.31  bbls. 
of  Standard  diesel  furnace  oil  taken  on  board  the  S.  S. 
Egg  Harbor  at  San  Pedro  on  April  17.  1943  and  of  the 
63,789.52  bbls.  of  Standard  gasoline  taken  on  board  such 
vessel  at  El  Segundo  on  [15  J  April  18,  1943;  that  said 
furnace  oil  and  gasoline  were  each  fully  refined  and 
readily  marketable  as  such. 

3.  That  the  "customary  freight  unit"  for  the  oil  and 
gasoline  involved  in  this  suit  was  the  barrel. 

4.  That  the  60,933.31  bbls.  of  Standard  diesel  furnace 
oil  loaded  on  the  S.  S.  Egg  Harbor  at  San  Pedro  on  April 
17,  1943  and  the  63,789.52  bbls.  of  Standard  gasoline 
loaded  on  such  vessel  at  El  Segundo  on  April  18,  1943. 
were  rcceixcd  on  board  the  \cssel  uncontaminated. 

5.  That  upon  the  arrival  oi  the  S.  S.  Egg  Harbor  at 
Point  Wells  and  immediately  prior  to  the  commencement 
of   unloading   oi)crations   on   April   2}),    1943   a   visual   in- 
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spection  of  the  cargo  showed  no  contamination  of  the 
Standard  gasoHne.  The  Standard  diesel  furnace  oil  and 
the  Standard  gasoHne  had  theretofore  been  carried  in 
separate  tanks  in  said  vessel. 

6.  That  the  portion  of  the  cargo  thus  carried  by  said 
S.  S.  Egg  Harbor  to  Point  Wells  plus  the  products  with 
which  it  was  mixed  in  libelant's  shore  tanks,  all  of  which 
was  subsequently  found  to  be  so  contaminated  as  to  be 
unmerchantable  and  require  refinery  reprocessing  and 
which  was  returned  to  libelant's  El  Segundo  refinery  in 
the  S.  S.  Egg  Harbor  for  reprocessing  was:  25,507  bbls. 
of  said  Standard  diesel  furnace  oil,  contaminated  with 
gasoline,  and  19,479  bbls.  of  said  Standard  gasoline,  con- 
taminated with  standard  diesel  furnace  oil.  (No  stipula- 
tion is  made  herein  with  respect  to  the  time  or  times 
when,  or  place  or  places  where,  said  products  were  as- 
certained to  be  contaminated,  or  with  respect  to  the  place 
or  places  where  said  contamination  took  place.) 

7.  That  the  damage  incurred  by  libelant  as  a  result 
of  the  contamination  of  said  Standard  diesel  furnace  oil 
and  Standard  gasoline  is  computed  in  the  following  man- 
ner:  I  16] 

Value  in  merchantable  condition  at  Los  An- 
geles area  of  ]xirt  of  cargo  which  was 
contaminated  $  88,117.53 

Add  freiiiht  and  insurance  to  Point  Wells  13,295.02 


Value  in  merchantable  condition  at  Point 
Wells  of  part  of  cargo  which  was  con- 
taminated $101,412.55 
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Gross  value  at  Los  Angeles  area 
of  products  salvaged  from  con- 
taminated jjart  of  cargo  $69,072.00 

Deduct  handling 
charges  at  Point 
Wells  $      482.92 

Deduct  freight  and 
insurance  to  Los 
Angeles  area  13,04L6S 

Deduct  reprocessing 
cost  at  refinery  in 
Los  Angeles  area  3,293.00 


Total  16,817.57 


Net  value  of  products  salvaged  52,254.43 

Total  damage  $  49,158.12 

Dated:     Los    Angeles,    California,    December    6,    1944. 

CHARLES  H.  CARR 

LILLICK,  GEARY,  McHOSE  &  ADAMS 

By  A.  F.  Mack,  Jr. 

Proctors    for    Respondent.    United   States 
of  America 

LAWLER,  FELIX  &  HALL 
JOHN   M.  HALL 
MARCUS   MATTSON 

By  John   M.   Hall 

Proctors    for    Libelant    fl7] 
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fFjirlorsecl]:    Filed  Jan.  3,  1Q45.   [21 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  DISCONTINUANCE  AGAINST 
RESPONDENT,  KEYSTONE  SHIPPING 
COMPANY 

It  appearing  that  respondent,  Keystone  Shipping  Com- 
pany, a  corporation,  has  never  been  served  with  process 
or  appeared  herein,  and  that  respondent.  Keystone  Ship- 
ping Company,  is  neither  an  indispensable  nor  a  neces- 
sary party  to  this  suit;  and  good  cause  appearing  there- 
for; 

It  Is  Ordered  that  this  suit  shall  be  deemed  to  have 
been  discontinued  as  against  respondent.  Keystone  Ship- 
ing  Company,  a  corporation,  without  prejudice  to  the  con- 
tinued prosecution  of  this  suit  by  libelant  against  re- 
spondent. United  States  of  America,  and  without  costs 
against  libelant. 

Dated:    Jan.  30,  1945. 

BEN  HARRISON 
Judge  of  the  United  States  District  Court. 

Judgment  Entered  Jan.  30,  1945.  Docketed  Jan.  30, 
1945.  Book  30,  page  547.  Edmund  L.  Smith,  Clerk;  by 
Murray  E.  Wire,  Deputy. 

[Endorsed]:     Filed   Jan.    30,    1945.    [22] 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  LIBEL  L\  PERSONAM.  AND 
ORDER  PERMITTING  THE  EILING  THERE- 
OF 

By  leave  of  the  Court,  libelant  amends  its  libel  in  per- 
sonam on  file  herein,  by  eliminating  paragraph  9  of  said 
libel  and  substituting  in  i)lace  thereof  the  following  para- 
graph : 

"9.  That  said  vessel  S.  S.  "Egg  Harbor''  there- 
after proceeded  on  her  voyage  and  respondents,  not 
regarding  their  duty  in  that  respect  nor  the  promise 
and  undertaking  aforesaid,  did  not  so  convey  and 
deliver  said  petroleum  i:)r()ducts  in  such  (jr  any  good 
order  and  condition,  but  on  the  con.trary  failed  to  ex- 
ercise due  diligence  to  make  said  vessel  seaworthy  or 
properly  man  or  equip  or  supply  said  vessel  or  make 
the  parts  of  said  vessel  in  which  [23 J  cargo  was  car- 
ried fit  or  safe  for  the  reception  of  the  same  or  its 
carriage  or  preservation,  and  failed  to  properly  or 
carefully  load,  handle,  stow,  carry,  care  for  or  dis- 
charge said  cargo,  as  a  result  whereof  a  i)art  of  the 
oil  and  gasoline  comprising  said  cargo,  to-vvit.  ap- 
proximately 23,131  bbls.  of  said  Standard  diesel 
furnace  oil  and  aj^proximately  8,140  l)bls.  of  said 
Standard  .i^asolinc,  became  commingled  and  mixed 
so  that  wlien  the  same  were  (leli\ered  to  libelant  at 
said  Point  Wells,  \\'ashingt(jn,  the  following  oc- 
curred: a  (juantity  of  said  Standard  diesel  furnace 
oil    so   commingled    and    contaminated    with   gasoline 
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as  to  be  unmerchantable  and  require  refinery  re- 
processing was  delivered  to  libelant,  and  libelant,  not 
knowing  of  said  contamination,  took  delivery  of  the 
same  in  a  tank  which  already  contained  approxi- 
mately 2,376  bbls.  of  uncontaminated  Standard  diesel 
furnance  oil,  whereby  the  contents  of  said  tank  be- 
came contaminated,  and  a  quantity  of  said  Standard 
gasoline  so  commingled  and  contaminated  with  diesel 
furnace  oil  as  to  be  unmerchantable  and  require  re- 
finery reprocessing  was  deUvered  to  libelant,  and 
libelant,  not  knowing  of  said  contamination,  took 
delivery  of  the  same  in  a  tank  which  already  con- 
tained approximately  11,339  bbls.  of  uncontaminated 
Standard  gasoline,  whereby  the  contents  of  said 
tank  became  contaminated;  that  from  the  circum- 
stances attending  the  delivery  of  said  cargo  respond- 
ent might  reasonably  have  understood  or  inferred 
that  said  cargo  would  be  received  by  libelant  from 
said  vessel  into  shore  tanks  already  partly  full;  that 
by  reason  of  the  contamination  of  said  cargo  and  the 
contamination  of  the  products  already  in  said  [24] 
tanks  when  the  contaminated  cargo  was  added  there- 
to libelant  has  been  damaged  in  the  sum  of 
$50,000.00." 

LAWLER,   FELIX   &  HALL 
JOHN  M.  HALL 
MARCUS  MATTSON 

By  John   M.   Hall 

Proctors  for  Libelant   [25] 
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It  Is  Stipulated,  that  the  Hbel  herein  shall  be  deemed 
to  have  been  amended  by  libelant  as  hereinbefore  stated, 
and  that  respondent,  United  States  of  America,  shall, 
without  the  filing  of  any  additional  pleadings  be  deemed 
to  have  denied  each  and  every  allegation  of  said  para- 
graph 9  as  amended,  except  that  the  S.  S.  ^^^gg  Har- 
bor" thereafter  proceded  on  her  voyage  to  Point  Wells, 
Washington,  and  did  arrive  at   Point   Wells. 

LAWLER,  FELIX  &  HALL 
JOHN  M.  HALL 
MARCUS  MATTSON 
By  John  M.  Hall 

Proctors  for  Libelant 

CHARLES  H.  CARR 

LILLICK,  GEARY,   McHOSE  &  ADAMS 
A.  F.  MACK,  JR. 
By  A.  F.  Mack,  Jr. 

Proctors    for   Respondent,    United   States 
of  America 

It  is  so  ordered. 

Dated,  January  ,   1945. 


Judge  of  the  United  States  District  Court 
I  Endorsed]:    Filed  Jan.  30.  1045.   [26] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  AN  ORDER  PERMIT- 
TING LIBELANT  TO  AMEND  LIBEL  TO 
CONFORM  TO  THE  PROOF 

To  Respondent,  United  States  of  America  and  to  Hon. 
Charles  H.  Carr,  United  States  Attorney,  Robert 
E.  Wright,  Assistant  United  States  Attorney,  A.  F. 
Mack,  Jr.,  and  Lillick,  Geary,  McHose  &  Adams, 
Proctors  for  Said  Respondent 

Please  take  notice  that  libelant  will  bring  the  fol- 
lowing motion  on  for  hearing  before  the  Honorable  Ben 
Harrison.  Judge  of  the  District  Court,  in  the  courtroom 
of  said  Judge  in  the  United  States  Post  Office  and  Court 
House  Building,  312  North  Spring  Street,  Los  Angeles, 
California,  on  the  1st  day  of  March,  1945,  at  9:30  o'clock 
in  the  forenoon  on  that  date,  or  soon  thereafter  as  [27] 
proctor    for   libelant    may   be    heard. 

Said  motion  will  be  based  on  the  pleadings  and  the 
evidence  in  this  cause. 

Motion    for    an    Order    Permitting    Libelant    to 
Amend   Libel  to  Conform  to  the  Proof. 

Pursuant  to  Admiralty  Rule  2Z  of  the  Supreme  Court 
of  the  United  States  libelant  moves  this  Honorable  Court 
for  an  order  permitting  libelant  to  amend  its  libel  here- 
in in  the  following  particulars: 

By  adding  before  the  prayer  of  said  libel  a  new  para- 
graph reading  as  follows: 

"12.  The  agreement  made  and  entered  into  by 
and  between  libelant  and  respondent.  United  States 
of  America,  by  and  through  War  Shipping  Admin- 
istration, as  aforesaid,  provided  that  damages  for  a 
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breach  thereof  should  include  all  provable  damages, 
and  all  costs  of  suit,  and  attorney  fees  incurred  in 
any  action  thereunder.  In  the  prosecution  of  this 
suit  it  has  been  and  will  Ix*  necessary  for  libelant  to 
procure  the  services  of  attorneys  and  on  that  ac- 
count to  incur  attorney  fees." 

By  adding  to  the  prayer  of  said  libel  a  new  paragraph 
reading  as  follows: 

"4.     That  libelant  have  and  recover  from  respond- 
ents the  amount  of  its  attorney  fees  incurred  herein." 

LAWLER,  FELIX  &  HALL 
JOHN  M.  HALL 
MARCUS  MATTSON 
By  John  M.  Hall 

Proctors  for  Libelant 

Authority  for  this  Motion: 

Benedict  on  Admirality,  6th  ed..  Vol.  2.  sec.  355  (28] 

The  unclersi^ned  consent  that  the  following  motion  ma} 
be  heard  at  the  time  and  place  stated  in  the  f()rep:oing 
notice. 

CHARLES  H.  CARR 

United  States  Attorney 
ROBERT  E.  WRIGHT 

y\ssistant   United  States  Attorney 
LILLICK,  Gh:AR\'.  McHOSE  &  ADAMS,  and 
A.  F.  MACK,  JR. 
By  A.  F.  Mack.  Jr. 

Proctors   for   Respondent,  United  States 
of   America. 

[Endorsed];    l-iled  Feb.  26.  1945.   (29] 
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[Title  of  District  Court  and  Cause.] 

OPINION 

Appearances : 

Lawler,  Felix  &  Hall,  Esqs.  and  ^Farcus  Mattson,  Esq., 
800  Standard  Oil  Building,  Los  Angeles,  California, 
Proctors  for  Libelant, 

Charles  H.  Carr,  Esq.,  United  States  Attorney,  U.  S. 
Post  Office  &  Court  House,  Los  Angeles,  California,  and 
Lillick,  Cieary,  McHose  &  Adams,  Esqs.  and  Augustus  V. 
Mack,  Jr.,  Esq.,  634  South  Spring  Street,  Los  Angeles, 
California,   Proctors   f(^r  the  Respondents. 

This  i.s  a  i)roceeding  in  admiralty  wherein  libelant  seeks 
damages  under  the  Suits  in  Admiralty  Act  (4(^  USCA 
741-732)  for  the  comingling  of  part  of  a  cargo  of  gaso- 
line and  diesel  oil  shipped  on  the  tanker  "Egg  Harbor", 
a  vessel  owned  and  operated  by  the  United  States  of 
America,  by  and  through  the  War  Shipping  Administra- 
tion. 

Tliis  case  presents  two  brcvad  questions  of  law.  namely: 

1.  Does  the  Carriage  of  Goods  by  Sea  Act  apply  to 
the  shipment  involved?  [30] 

2.  Did  the  War  Shipping  Administration  exceed  its 
power  in  executing  a  charter  party  wherein  it 
created  a  liability  against  the  United  States  for  all 
provable  damages  including  attorney's  fees? 

According  lo  the  evidence  the  "Egg  Harbor",  a  .Swan 
Island  tanker,  on  its  maiden  voyage  to  Point  Wells.  Wash- 
ington, received  from  the  libelant  at  San  Pedro.  Califor- 
nia, ()0.933.31  barrels  of  marketable  Standard  diesel  fur- 
nace oil.  and  at  El  Segundo,  California,  63,789.52  barrels 
of  marketable  Standard  gasoline.     L^pon  arrival  at   P(Mnt 
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Wells,  Washington,  tests  were  taken  by  means  of  lower- 
ing small  containers  into  the  tanks  and  observing  and 
smelling  the  contents,  failed  to  disclose  any  contamination. 
The  libelant  also  took  samples  at  the  dock  end  of  the  hose 
when  the  ])umping  of  both  products  began  and  at  spaced 
intervals  thereafter.  My  this  means,  it  was  discovered 
about  three  hours  after  pumping  commenced,  that  con- 
taminated gasoline  was  being  discharged.  The  pumps 
were  immediately  shut  down  but  later  pumping  was  re- 
sumed, and  the  contamination  continued.  Thereafter,  the 
diesel  oil  was  unloaded  separately  without  contamination. 
After  the  diesel  oil  was  unloaded,  the  remainder  of  the 
gasoline  was  removed  free  from  contamination.  Later,  on 
the  following  day,  it  was  discovered  through  lab(^ratory 
tests  that  part  of  the  diesel  oil  had  been  contaminated  with 
gasoline.  As  a  result  of  this  co-mingling  8,140  barrels  of 
Standard  gasoline  and  23,131  barrels  of  diesel  oil  were  so 
contaminated  by  the  admixture  as  to  require  reprocessing. 
And  in  addition  thereto,  11,339  barrels  of  Standard  gaso- 
line and  2,376  barrels  of  Standard  diesel  oil  already  in  the 
shore  tanks  into  which  the  contaminated  products  were 
pumped  became  so  contaminated  by  this  admixture  as  to 
also  re(iuirc  reprocessing. 

All  the  above  (jil  products  had  to  be  reprocessed  at  the 
libelant's  plant  in  El  Segundo,  California,  as  they  had  no 
market  \alue  in  their  contaminated  condition  at  Point 
Wells,  Washington.  If  libelant  [31]  is  entitled  to  recover 
damages  for  all  the  oil  contaminated  it  would  be  entitled 
to  recover  the  sum  of  v$49,158.12.  On  the  other  hand,  if 
it  is  entitled  to  recover  only  for  that  portion  of  the  cargo 
damaged,  it  would  be  entitled  to  the  sum  of  $32,914.56. 

The  first  question  to  be  determined  is  whether  the  Car- 
riage of  Goods  by  Sea  Act  covers  the  shipment  of  oil  in- 
volved.    The  libelant  contends  that  it  does,  while  the  re- 
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spondent  holds  to  the  contrary,  because  the  vessel  was  op- 
erating under  a  charter  for  the  full  capacity  of  the  vessel 
and  therefore  respondent  was  free  to  contract  as  a  private 
party.     Under  this  reasoning  the  parties  were  in  the  rela- 
tionship of  a  bailor  and  bailee.     Respondent  then  refers 
to  paragraph  19  of  the  charter  party  which  provides : 
"Except  as   may  otherwise  be   indicated   in   Part    I, 
the  vessel  shall  not  be  responsible  for     .     .     .     any 
consequences  arising  out  of  shipping  more  than  one 
grade  of  cargo/' 

It  naturally  follows  that  if  the  Carriage  of  Goods  by 
Sea  Act  does  not  apply,  the  libel  must  be  dismissed  be- 
cause of  the  above  provision.  But  it  appears  clear  to  me 
that  said  act  (46  USCA  §1300  et.  seq.)  clearly  applies  and 
the  rights  and  liabilities  of  the  parties  are  controlled  there- 
by. Paragraph  25  of  the  charter  party  is  entitled  "Clause 
Paramount"  and  reads  as  follows: 

"All  Bills  of  Lading  issued  hereunder  shall  have  ef- 
fect subject  to  the  provisions  of  the  Carriage  of  Goods 
by  Sea  Act  of  the  United  States,  approved  April  16, 
1936,  which  shall  be  deemed  to  be  incorporated  there- 
in, and  nothing  therein  or  herein  contained  shall  be 
deemed  a  surrender  by  the  Owner  of  any  of  its  rights 
or  immunities  or  an  increase  of  any  of  its  responsi- 
bilities or  liabilities  under  said  Act.  If  any  term  of 
any  Bill  of  Lading  issued  hereunder  be  repugnant  to 
said  Act  to  any  extent,  such  term  shall  be  void  to  that 
extent  but  no  further." 

The  Carriage  of  Goods  by  Sea  Act  is  made  applicable 
to  the  carriage  of  goods  between  ports  of  the  United 
States  if  the  ''bill  of  lading  or  similar  document  of  title 
which  i.s  evidence  of  a  contract  for  the  carriage  of  goods 
by  sea  between  such  ports''  contains  "an  express  statement 
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that  it  shall  be  subject  to  the  provisions  of  this  [32]  Chap- 
ter and  Section  25  of  Title  49."  Reading  paragraph  25 
of  the  charter  party  in  connection  with  this  lan^ia^e  in 
the  Carriai^a-  of  Goods  by  Sea  Act  leads  to  the  inescapable 
conclusion  tliat  there  was  a  sufficient  incorporation  of  the 
Act  to  make  it  a  part  of  the  contract  of  carriage. 

Respondent  relies  strongly  on  the  G.  R.  Crowe  294  F. 
506.  In  that  case  action  was  brought  to  recover  for  loss 
of  gas  and  oil  caused  by  leakage.  The  cargo  was  shipped 
under  a  charter  party  for  the  full  capacity  of  the  vessel. 
The  court  held  that  the  agreement  between  the  parties  for 
the  full  capacity  of  the  vessel  amounted  to  a  contract  for 
private  carriage  and  therefore  the  Harter  Act,  a  predeces- 
sor to  the  Carriage  of  Goods  by  Sea  Act,  did  not  apply. 
This  view  has  been  substantiated  by  numerous  other  de- 
cisions both  prior  and  subsequent  to  the  Crowe  case.  Hine 
et  al.  V.  Xew  York  &  Bermudez  Co.,  68  F.  920:  The  Fri, 
154  V.  ?)^2>\  Lake  Steam  Shipping  Co.  v.  Bacon,  129  F. 
819;  The  Royal  Sceptre,  187  F.  224;  The  Rokeby,  202  F. 
322;  The  Elizabeth  Edwards,  27  F.  (2d)  747.  While  a 
comiiK^n  element  exists  between  these  cases  and  the  one 
at  bar  in  that  the  parties  have  contracted  for  the  full 
capacity  of  the  vessel  and  have  thereby  jjlaced  the  re- 
spondent in  the  position  of  a  private  carrier,  there  also 
exist  fundamental  differences.  In  the  instant  case  there 
was  an  express  incorporation  of  the  Carriage  of  Goods  by 
Sea  .\ct  into  the  charter  party, — an  element  entirely  lack- 
ing in  the  cases  cited  by  the  respondent.  Furthermore, 
under  the  Carriage  of  Goods  by  Sea  Act,  which  is  con- 
trolling in  tliis  case,  there  is  a  provision  giving  effect  to 
its  incori)orati()n  in  the  charter  party.  This  provision  is 
not  found  in  the  Harter  Act  under  which  the  Crowe  and 
like  cases  were  decided. 
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Even  under  the  Harter  Act  cases  have  recognized  that 
it  may  be  incorporated  into  contracts  where  it  would  not 
otherwise  govern  by  its  own  force.  In  Framlington  Court, 
69  F.  (2d)  300,  it  was  stated: 

"Having  incorporated  the  Harter  Act  by  reference 
in  the  charter,  the  parties  are  bound  to  take  it  with 
its  burdens  as  well  as  its  benefits  and  it  is  control]- 
ing."  [33] 

In  Warner  Sugar  Refining  Co.  v.  Munson  S.  S.  Line, 
23  F.  (2d)  194,  the  court  said: 

"The  charter  party  now  under  consideration  gave 
the  charterer  the  full  capacity  of  the  ship  Munamar, 
and  as  such  it  was  not  a  common  carrier,  and  the 
Harter  Act  .  .  .  would  not  of  its  own  force  have 
applied  but  the  contracting  parties  have  expressly 
made  it  a  part  of  their  contract,  which  they  were  at 
liberty  to  do/' 

See  also  The  Vermont,  47  Fed.  Supp.  877;  The  Agwi- 
moon,  24  F.  (2d)  864.  Tt  is  therefore  apparent  that  the 
parties  could  do  exactly  what  they  did  do,  namely:  make 
the  Carriage  of  Goods  by  Sea  Act  a  part  of  their  charter 
notwithstanding  the  fact  that  the  respondent  was  con- 
tracting as  a  private  carrier.  It  would  appear  therefore 
that  paragraph  19,  in  so  far  as  it  attempts  to  relieve  re- 
spondent from  its  own  responsibilities,  is  in  conflict  with 
the  terms  of  the  Carriage  of  Goods  by  Sea  Act  and  is  in- 
appHcable.     (46  USCA  §1303  (8)). 

Ha\  ing  determined  that  the  Carriage  of  Goods  by  Sea 
Act  applies,  the  responsibility  of  the  respondent  under  the 
Act  must  then  be  determined. 
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Title  46  USCA  §1303  provides  as  follows: 

(1).  The  carrier  shall  be  bound,  before  and  at  the  be- 
^inninf^  of  the  voyage,  to  exercise  due  diligence 
to — 

(a)  Make  the  ship  seaworthy; 

(b)  Properly  man,  equip  ,and  supply  the  ship; 

(c)  Make  the  holds,  refrigerating  and  cooling 
chambers,  and  all  other  parts  of  the  ship  in 
which  goods  arc  carried,  fit  and  safe  for  their 
reception,  carriage  and  preservation. 

(2).  The  carrier  shall  properly  and  carefully  load, 
handle,  stow,  carry,  keep,  care  for,  and  dis- 
charge   the    goods    carried. 

And  §1304  of  Title  46  USCA  places  the  burden  of  prov- 
ing the  exercise  of  due  diligence  upon  the  carrier  when- 
ever the  loss  has  resulted  from  unseaworthiness. 

At  the  outset  it  should  be  noted  that  in  undertaking  to 
transport  oil  the  respondent  charged  itself  with  a  high  de- 
gree of  care.  As  stated  in  The  Turret  Crown,  297  F. 
766:   1 34] 

"Oil  is  mucli  more  difficult  to  contain  than  water. 
Small  leaks  in  a  water  tank  tend  to  correct  themselves 
by  the  formation  of  rust ;  whereas  oil  not  only  does 
not  cause  rust,  but  tends  to  dissolve  rust 

The  Arakan,  11  F.  {2d)  791;  American  Linseed  Co.  v. 
U.  S.,  40  F.  (2d)  657. 

This  statement  becomes  more  important  when  considered 
in  the  light  of  the  testimony  of  two  expert  witnesses  as  to 
the  necessity  of  using  sj')ectacle  flanges  in  blocking  off  one 
tank  in  the  vessel  from  another.  A  spectacle  flange  con- 
sists of  two  metal  fittings  connected  by  bolts  and  sepa- 
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rated  by  a  flat,  round  piece  of  sheet  metal.  When  in- 
stalled in  a  length  of  pipe  this  metal  flange  acts  as  a  dam 
by  blocking  off  the  flow  of  liquid.  While  the  vessel  was 
equi])ped  with  some  spectacle  flanges,  those  were  not 
closed.  The  vessel  was  laid  out  in  nine  separate  tanks. 
iiLach  of  these  tanks  was  connected  by  a  series  of  pipes 
running  between  them.  The  cargo  in  this  case  was  dis- 
tributed as  follows:  The  Standard  gasoline  was  put  in 
tanks  2,  3,  4  and  9,  and  the  diesel  oil  was  put  in  tanks  5 
6,  7  and  8.  On  the  pipes  connecting  these  tanks  were 
"double  cross-over  valves",  which  were  operated  from  the 
deck  of  the  vessel  by  means  of  a  wheel  attached  to  a  rod 
extending  down  to  the  valves.  These  valves  were  the  only 
means  of  preventing  the  cargo  of  one  tank  from  becom- 
ing mixed  with  another.  According  to  the  testimony  of 
the  chief  pumper,  he  personally  set  these  valves  so  that 
the  "tell  tale"  indicated  they  were  closed,  and  he  also 
chained  and  sealed  them.  The  chief  pumper  revealed  that 
certain  pressure  tests  were  made  of  the  pipes,  connections 
and  valves  on  the  trip  down  from  the  fitting  docks  to  San 
Pedro.  Taking  these  statements  as  true,  there  was  still 
no  way  of  being  certain  that  the  valves  would  block  off 
the  two  cargoes.  Rust,  nails,  or  any  type  of  foreign  mat- 
ter could  have  prevented  the  valves  from  setting  properly. 
Furthermore,  it  was  necessary  to  rely  on  the  valves  re- 
maining untouched  by  the  members  of  the  crew  if  we  as- 
sume they  were  properly  closed  when  the  products  were 
loaded.  On  the  other  hand,  the  use  of  spectacle  flanges 
would  have  guaranteed  the  separate  shipment  of  the  cargo 
and  removed  the  element  of  risk.  Accordingly,  in  the 
light  of  the  precarious  [35]  nature  of  the  cargo,  the  fact 
that  it  was  the  ship's  maiden  voyage,  the  uncertainty  of 
the  proper  setting  of  hand  valves,  and  the  inevitable  re- 
liance on  the  good  judgment  of  the  crew  not  to  alter  the 
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valves,  it  is  my  opinion,  that  in  not  iisinp^  spectacle  flanges 
which  cotild  have  been  installed  expeditiously  and  inex- 
pensively, and  not  closinf^  those  that  were  installed,  the 
respondent  was  guilty  of  a  failure  to  exercise  due  dili- 
gence to  make  the  ship  seaworthy  for  the  carriage  of  oil 
and  gasoline. 

y\y.  Justice  Gray  in  The  Sylvia,  171  U.  S.  462.  19  S. 
Ct.  7,  43  L.  Ed.  241,  stated: 

"The  test  of  seaworthiness  is  whether  the  vessel  is 
reasonably  fit  to  carry  the  cargo  which  she  has  under- 
taken to  transport." 

And  again  in  The  Bill,  47  F.  Supp.  969,  we  find  the  fol- 
lowing : 

"The  ship  owner  and  the  crew  must  ...  be  held 
to  familiarity  with  the  particular  construction  and  de- 
sign of  the  ship  and  its  apparatus,  and  with  the  char- 
acteristics and  effect  of  particular  cargoes  which  the 
vessel    carried." 

Tlic  respondent  at  no  time  made  any  explanation  ac- 
counting for  the  contamination.  Its  representatives  in- 
spected the  vessel  shortly  after  the  contamination  was  dis- 
covered and  had  full  opportunity  to  ascertain  the  cause 
thereof  but  would  admit  nothing,  except  that  "the  cross- 
over valves"  on  tank  5  were  found  partially  open.  It  is 
significant  that  forthwith  one  of  the  mates  was  relieved 
from  duty  but  no  explanali(^n   for  such  action  was  given. 

llwn  if  the  failure  to  use  spectacle  flanges  instead  of 
''double  cross-over"  valves  might  not  be  deemed  as  lack  of 
due  diligence  in  making  the  vessel  seaworthy,  the  resj)ond- 
ent  under  said  Section  1303  (2)  of  Title  46  USCA  had 
the  responsibility  of  properly  and  carefully  discharging  the 
cargo  and  this  it  did  not  do.     Having  received  the  diesel 
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oil  and  i^asoline  in  marketable  condition,  the  failure  to 
deliver  it  in  like  condition  would  indicate  that  it  had  not 
been  discharged  properly  and  carefully  in  the  absence  of 
any  explanation  to  the  contrary.  The  Joseph  Hock,  70 
F.  (2dj  259-260. 

In  order  to  recover  for  the  loss  resulting  from  the  [36] 
reprocessing  of  this  oil  and  gasoline  the  libelant  must 
bring  itself  within  the  rule  governing  special  damages  in 
contract  cases  as  expressed  in  9  Am.  Jur. — Carriers — Sec- 
tion 789,  p.  909,  as  follows : 

''Under  certain  circumstances,  damages  may  be  re- 
covered as  within  the  contemplation  of  the  parties, 
although  they  are  in  excess  of  those  which  would  or- 
dinarily be  considered  the  natural  and  probable  con- 
sequence of  the  default  of  the  carrier.  Special  dam- 
ages may  be  recovered  for  the  damages  arising  out 
of  special  circumstances  known  to  the  parties.  In  all 
such  cases,  the  carrier  must  have  had  notice  of  the 
special  circumstances  which  give  rise  to  the  damages. 
.  .  .  It  is  not  always  necessary,  however,  that  the 
special  facts  actually  within  the  contemplation  of  the 
parties  should  be  mentioned  in  the  negotiations,  or  in 
express  terms  made  a  part  of  the  contract.  Whenever 
they  are  known  to  the  carrier,  under  such  circum- 
stances, or  they  are  of  such  a  character  that  the  par- 
ties may  be  fairly  supposed  to  have  them  in  contem- 
plation in  making  the  contract,  such  special  facts  be- 
come relevant  in  determining  the  question  of  dam- 
ages. It  is  not  essential  that  the  intended  use  and 
application  of  the  goods  to  be  carried  should,  in  all 
cases,  be  expressly  brought  to  the  carrier's  notice  at 
the  time  they  are  received,  but  the  carrier  may  be 
liable  whenever  such  special  use  could  be  reasonably 
inferred  from  the  known  circumstances." 
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A  similar  statement  of  the  law  will  be  found  in  Simons- 
Mayrant  Co.  v.  Atlantic  Coast  T.inc  R.  Co.,  207  Fed.  387. 

Under  this  rule,  in  the  absence  of  anythin^r  in  the  char- 
ter party  to  the  contrary,  it  would  only  be  necessary  to 
hnd  that  at  the  time  the  respondent  undertook  to  trans- 
port the  oil  and  gasoline  it  could  be  reasonably  inferred 
from  the  known  circumstances  that  contaminated  i)roducts 
from  the  vessel  might  and  would  likely  be  pumped  into 
tanks  already  containing  uncontaminated  products.  In  the 
light  of  the  nature  of  the  ])r(Kluct,  the  methods  used  in 
discharging  it,  and  the  experience  of  the  parties  concern- 
ing the  unloading  and  storage  of  petroleum  products  it 
might  be  reasonably  assumed  that  this  disposition  of  the 
cargo  was  within  the  contemplation  of  the  carrier. 

But  the  res])ondent  points  to  paragra])h  7  of  the  char- 
ter party  which  reads  in  part:    [37] 

'The  cargo  shall  be  pumped  .  /  .  out  of  the  \^es- 
sel  at  the  expense  of  the  Vessel,  but  at  the  risk  and 
peril  of  the  Vessel  only  so  far  as  the  Vessel's  perma- 
nent hose  connections,  where  delivery  of  the  cargo 
shall  be  taken  by  the  Charterer  or  its  Consignee." 

The  respondent  claims  that  this  relieves  the  carrier  from 
liability  after  the  cargo  left  the  permanent  hose  connec- 
tions. That  would  be  true  if  the  act  causing  the  damage 
occurred  after  the  cargo  had  left  the  i)ermanent  hose  con- 
nections. But  here  the  damage  to  the  cargo  occurred  on 
board  the  vessel, — a  place  where  under  paragraph  7  and 
the  Carriage  of  Goods  by  Sea  Act,  the  carrier  was  still 
responsible  for  the  care  of  the  cargo.  The  fact  that  the 
damage  did  not  result  until  the  cargo  had  passed  the 
permanent  hose  connections  could  in  no  way  relieve  the 
carrier  from  the  original  breach.  The  charter  party  is  one 
instrument  and  should  be  read  as  a  whole  (Emmons  Coal 
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Mining  Corp.  v.  Sir  R.  Ropner  &  Co.,  31  F.  (2d)  948; 
Nicholson  Transit  Co.  v.  Nicholson  Universal  S.  S.  Co., 
60  F.  (2d)  90;  The  Framlington  Court,  69  F.  (2d)  300) 
and  therefore  paragraph  7  should  be  read  in  connection 
with  paragraph  34  which  states: 

''Damages   for  breach  of  this   Charter  shall  include 

all  provable  damages,     .     .     .". 

Thus,  the  damage  to  the  oil  in  the  storage  tank  being 
provable  as  a  breach  of  the  undertaking  of  the  carrier, 
paragraph  7  should  not  be  so  construed  as  to  limit  re- 
covery as  provided  in  said  paragraph  34. 

The  charter  party  under  consideration  was  prepared  by 
the  War  Shipping  Administration  for  the  carriage  of 
Petroleum  and/or  its  products  in  bulk  on  vessels.  It  is 
on  a  printed  form  headed  "Form  No.  104 — Warshipoilvoy 
6/1/42".  Use  of  this  form  was  required  by  an  order  of 
the  War  Shipping  Administration  published  in  46  Code 
of  Federal  Regulations  §303.2.  This  being  the  case  the 
charter  party  must  be  strictly  construed  against  the  re- 
spondent. The  Helen  Barnet  Gring,  48  F.  (2d)  629;  The 
Pensacola,  263  Fed.  661 ;  Compania  de  Navigacion  La 
Flecha  V.  Brauer  et  al.,  168  U.  S.  104,  18  S.  Ct.  12,  42 
L.  Ed.  398. 

There  seems  to  be  no  serious  question  that  attorney's 
fees  [38]  may  be  recovered  as  part  of  the  damages  if  so 
stipulated  in  the  contract.  25  C.  J.  S.  p.  531-3:  U.  S. 
Fidelity  and  Guaranty  Co.  v.  Highway  Eng.  C.  Co.,  51 
F.  {2(\)  894;  Ghirardelli  v.  Peninsula  Properties  Co.,  16 
Cal.  (2d)  494,  107  P.  (2d)  41. 

Having  determined  that  the  charter  party  creates  a  lia- 
bility upon  respondent  for  all  damages  including  attorney's 
fees  as  a  part  thereof,  in  the  event  the  parties  thereto 
were  pri\ate  contractors,  it  must  now  be  decided  whether 


38  United  States  of  America  vs. 

the   War    Shipping   Administration   had   the   authority    to 
bind  the  United  States  under  said  charter  party. 

In  approaching  this  problem  it  must  be  borne  in  mind 
that  if  Congress  has  not  under  proper  legislation  waived 
immunity  from  suit,  such  cannot  be  accomplished  by  an 
administrative  agent.  (  Munro  v.  U.  S.,  303  U.  S.  36,  58 
S.  Ct.  421,  82  L.  Ed.  633;  U.  S.  v.  Shaw,  309  U.  S.  495. 
60  S.  Ct.  659,  84  L.  Ed.  888:  Stanley  v.  Schwalbey,  162 
U.  S.  255,  16  S.  Ct.  754,  40  L.  Ed.  960;  Jones  v.  Tower 
Production  Co.,  120  F.  (2d)  779).  While  this  is  true,  in 
none  of  these  cases  did  Congress  go  so  far  in  waiving 
sovereign  immunity  as  it  did  in  the  Suits  in  Admiralty 
Act  and  the  Merchant  Marine  Act. 

Recently  the  Supreme  Court  has  expressed  the  view  that 
when  the  Government  enters  the  field  of  commercial  activi- 
ties a  liberal  approach  will  be  taken  to  the  question  of  im- 
munity from  suit.  (F.  H.  R.  v.  Burr,  309  U.  S.  242,  60 
S.  Ct.  472,  84  L.  Ed.  716;  Keifer  &  Keifer  v.  Reconstruc- 
tion Finance  Corp.,  306  U.  S.  381,  59  S.  Ct.  516,  83  L. 
Ed.  784;  Reconstruction  Finance  Corp.  v.  Menihan,  312 
U.  S.  81,  61  S.  Ct.  485,  85  L.  Ed.  595).  In  Brady  v. 
Roosevelt  S.  S.  Co.,  317  U.  S.  575,  63  S.  Ct.  425.  S7  L. 
Ed.  471,  it  was  stated: 

"For  wlicn  it  comes  to  tlie  utilization  of  c(^rporate 
facilities  in  the  broadening  phases  of  federal  activi- 
ties in  the  commercial  or  business  field,  immunity 
from  suit  is  not  favored.  .  .  .  Congress  adopted 
that  jiolicy  when  it  made  corporations  wholly  owned 
by  the  United  States  suable  on  maritime  causes  of  ac- 
tion under  Sec.  2  of  the  Suits  in  Admiralty  Act." 

Section  207  of  the  Merchant  Marine  Act  of  1936  (46 
use  A  1117)  later  transferred  to  the  War  Shipping  Ad- 
ministration   under     1391     Executive    Order     Xo.    9054. 
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February  8,  1942,  (7  Fed.  Reg.  837)  provides  in  part  as 

follows : 

"The  Commission  may  enter  into  such  contracts,  upon 
behalf  of  the  United  States,  ...  as  may,  in  its 
discretion,  be  necessary  to  carry  on  the  activities  au- 
thorized by  this  chapter,  ...  in  the  same  manner 
that  a  private  corporation  may  contract  within  the 
scope  of  the  authority  conferred  by  its  charter." 

While  my  attention  has  not  been  called  to  any  decision 
interpreting  this  provision  of  the  law,  it  appears  to  me 
that  the  language  thereof  is  clear  and  explicit  and  if  it 
means  what  it  appears  to  say,  the  War  Shipping  Admin- 
istration has  the  same  authority  as  any  private  corpora- 
tion to  enter  into  contracts  and  if  it  has  that  authority,  it 
has  the  ])ower  to  bind  the  United  States  by  the  terms  of 
said  contract.  This  would  appear  to  be  in  conformity  with 
the  purpose  of  the  act  as  set  forth  in  Section  1 101  of  Title 
46  USCA  and  its  predecessors  the  U.  S.  Shipping  Board 
Merchant  Fleet  Corporation. 

in  an  opinion  of  the  Attorney  General  of  the  United 
States  dated  March  2Z,  1943,  among  other  things  he 
stated : 

'Tn  view  of  my  conclusion  that  the  restrictive  pro- 
visions here  involved  were  not  intended  to  apply  to 
the  situations  described  above,  it  is  unnecessary  for 
me  to  consider  the  effect,  in  this  connection,  of  Sec- 
tion 207  of  the  act  of  June  29,  1936  (49  Stat.  1985, 
as  amended)  and  of  Executive  Orders  No.  9054  (7 
Fed.  Reg.  ^?>7)  and  No.  9244  (ibid.,  7^27),  which 
authori/^e  the  War  Shipping  Administration  to  enter 
into  contracts  "in  the  same  manner  that  a  private  cor- 
poration may  contract  within  the  scope  of  the  au- 
thority conferred  by  its  charter."     \  may  note,  how- 
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ever,  that  section  207  ...  has  been  construed  to 
authori/.c  departures  from  the  usual  rules  governing 
the  niakin^:  of  Government  contracts  when  the  un- 
usual or  business  character  of  the  activities  involved 
so  require  (Comptroller  General's  Decisions,  A- 
5\M7.  March  27,  1941,  and  IM5611,  January  12, 
1942)." 

Jn  House  Report  No.  2168,  75th  Congress,  3rd  Ses- 
sion, referred  to  in  the  opinion  of  the  Attorney  General, 
I  find  the  following  language: 

"Under  the  act,  the  Maritime  Commission  [40]  has 
all  the  general  and  implied  powers  of  a  business  cor- 
poration." 

See  also  Benedict  on  Admiralty,  \'ol.  I,  hth  Ed.  page  452. 

It  appears  that  when  the  War  Shipping  Administration 
drew  up  the  form  which  constitutes  the  charter  j^arty  here- 
in in  question  (46  Code  of  Fed.  Reg.  303.2),  it  was  exer- 
cising the  power  conferred  upon  it  by  Congress.  It  was 
certainly  the  intent  of  Congress  to  permit  the  War  Ship- 
])ing  Administration  to  freely  enter  into  charter  parties 
and  in  entering  into  such  agreements  knew  that  the  ordi- 
nary and  usual  responsibilities  and  liabilities  must  be  as- 
sumed by  it.  It  knew  that  the  government  was  entering 
a  held  wlicrein  it  would  be  in  competition  witii  private  car- 
riers and  in  order  to  compete  it  would  have  to  assuine  the 
same  liabilities  as  private  carriers. 

Furthermore,  when  Congress  under  the  provision  of 
said  Sections  741-752  of  Title  46  USCA  waived  the  sover- 
eign immunity  of  the  United  States  and  permitted  suits  to 
be  brought  against  the  government  to  the  same  extent  as 
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such  suits  could  be  maintained  against  private  parties,  it 
expressly  subjected  the  government  to  liability  for  all  dam- 
ages resulting  from  the  operation  of  government  owned 
vessels.  In  said  sections  it  has  in  no  way  limited  its  lia- 
bility and  it  would  appear  that  under  such  circumstances 
all  elements  of  damages  could  be  recovered.  When  attor- 
ney's fees  are  made  by  agreement  an  element  of  damages, 
1  see  no  logical  reason  why  the  United  States  should  not 
be  liable  therefor  to  the  same  extent  as  a  private  party.  It 
has  assumed  the  liability  of  an  ordinary  carrier  and  should 
not  be  permitted  to  evade  it. 

I  therefore  hold  that  the  United  States  of  America  hav- 
ing law  fully  assumed  the  responsibilities  fixed  by  said  par- 
agraph 34  of  the  charter  party,  it  became  liable  for  dam- 
ages as  therein  provided.  I  hereby  find  that  the  sum  of 
$8,000.00  is  a  reasonable  amount  to  be  allowed  to  said 
libelant  as  attorney's  fees  to  be  added  to  the  sum  of  $49,- 
158.12,  the  amount  allowed  for  the  contamination  of  all 
the  libelant's  [41]  oil  products.  Libelant  is  also  allowed 
interest  on  said  sum  of  $49,158.12,  at  the  rate  of  4%  per 
annum  from  April  23,  1943,  together  with  costs  herein 
incurred. 

Libelant  is  directed  to  promptly  prepare  findings  and 
decree  in  accordance  with  this  opinion. 

Dated:     This  17  day  of  February,  1945. 

BEN  HARRISOX 

Judge 

[Endorsed]:     Filed  Feb.   17,   1945.    [42] 
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[Title  of  District  Court  and  Cause.] 

AMENDMEXT  TO  LIBEL  IN   PERSONAM,  AND 
ORDER   PERMITTING   SUCH   AMENDMENT. 

By  leave  of  the  Court,  libelant  amends  its  libel  in  per- 
sonam on  file  herein  t(^  conform  to  the  proof  as  follows: 

By  adding  before  the  prayer  of  said  libel  a  new  para- 
graph reading  as  follows: 

"12.  The  agreement  made  and  entered  into  by  and 
between  libelant  and  respondent.  United  States  of 
America,  by  and  through  War  Shipping  Administra- 
tion, as  aforesaid,  provided  that  damages  for  a  breach 
thereof  should  include  all  provable  damages,  and  all 
costs  of  suit,  and  attorney  fees  incurred  in  any  ac- 
tion thereunder.  [43]  In  the  prosecution  of  this  suit 
it  has  been  and  will  be  necessary  for  libelant  to  pro- 
cure the  services  of  attorneys  and  on  that  account 
to  incur  attorney  fees.'* 

By  adding  to  the  prayer  of  said  libel  a  new  paragraph 
reading  as  follows : 

"4.     That  libelant  have  and  recover  from  respond- 
ents the  amount  of  its  attorney  fees  incurred  herein." 
LAWLER,  EELIX  &  HALL, 
JOHN  M.  HALL, 
MARCUS  MATTSON, 
By  JOHN  M.  HALL 

Proctors  for  Libelant 

It    is    ordered    that    the    lil^cl    in    i")ersonam    herein    be 
amended   in  accordance  with   the   foregoing. 

Dated,  March  5,  1945. 

BEN  HARRISON 

Judge 

[Endorsed]:     Filed   Mar.  5.   1945.    [44] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW 

This  cause  came  on  regularly  for  trial  and  was  tried  on 
the  merits  commencing  on  January  30,  1945  before  the 
Honorable  Ben  Harrison,  a  Judge  of  the  above  entitled 
Court,  at  his  courtroom  in  the  Federal  Post  Office  and 
Courthouse  Building  in  the  City  of  Los  Angeles,  Cali- 
fornia. Messrs.  John  M.  Hall,  Marcus  Mattson  and  Wal- 
lace L.  Kaapcke  appeared  as  proctors  for  libelant,  and  Mr. 
A.  F.  Mack,  Jr.,  and  Assistant  United  States  Attorney 
Robert  E.  Wright  appeared  as  proctors  for  respondent, 
United  States  of  America,  which  had  theretofore  appeared 
herein  by  tiling  an  answer  to  the  libel. 

It  ai)pearing  that  respondent,  Keystone  Shipping  Com- 
pany, (45]  a  corporation,  had  never  been  served  with 
process  or  appeared  herein,  and  that  said  respondent  was 
neither  an  indispensable  nor  a  necessary  party  to  this  suit, 
and  good  cause  appearing  therefor,  it  was  ordered  by  the 
Court,  without  objection  on  the  part  of  respondent.  United 
States  of  America,  that  this  suit  be  deemed  to  have  been 
discontinued  as  against  respondent.  Keystone  Shipping 
Company,  a  corporation,  without  prejudice  to  the  contin- 
ued prosecution  of  this  suit  by  libelant  against  respond- 
ent. United  vStates  of  America. 

Pursuant  to  stipulation  of  the  parties,  it  was  also  or- 
dered that  paragraph  9  of  the  libel  should  be  deemed 
amended  in  accordance  with  an  amendment  filed,  and  that 
respondent.  United  States  of  America,  without  the  filing 
of  any  additional  pleading  should  be  deemed  to  have  denied 
each  and  c\  cry  allegation  of  said  paragraph  9  as  amended, 
except  tlu'  allegation  that  the  S.   S.   "Egg  Harbor"  pro- 
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ceeded  on  her  voyage  to  Point  Wells,   Washington,  and 
arrived  at  Point  Wells. 

Having  heard  the  proofs  of  the  respective  j)arties  and 
considered  the  same  and  the  records,  papers  and  stipula- 
tions in  the  cause  and  all  exhibits  as  well  as  the  dej)ositi()n 
of  Lawrence  C.  Olsen,  which  was  offered  and  received  in 
evidence  without  objection,  and  the  cause  having  been  sub- 
mitted for  consideration  and  decision,  and  briefs  having 
been  tiled,  the  Court,  after  deliberation,  having  heretofore 
made  and  rendered  its  opinion  and  having,  upon  motion 
of  libelant,  ordered  that  the  libel  be  further  amended  to 
conform  to  the  i^roof  by  adding  a  new  paragraph,  num- 
bered 12,  before  the  prayer,  and  a  new  paragraph,  num- 
bered 4,  to  the  prayer,  makes  the  following  findings  of 
fact  and  states  the  following  as  its  conclusions  of  law 
thereon:  [46] 

Findings  of  Fact 
The  Court  makes  the  following  findings  of  fact : 

1.  Libelant,  Standard  Oil  Company  of  California,  is 
and  at  all  times  herein  mentioned  was  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Delaware  and  authorized  to  transact  i)usiness 
in  C^alifornia.  Respondent,  Keystone  Shipping  Company, 
is  and  at  all  times  herein  mentioned  was  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of 
one  of  the  states  of  the  United  States,  and  at  all  of  said 
times  and  in  all  things  herein  mentioned  was  the  agent  of 
\V:\v  Shii)])ing  Administration  and  of  respondent,  L^nited 
States  of  America. 

2.  The  vessel  S.  S.  ''Egg  Harbor"  is  and  at  all  times 
herein  mentioned  was  employed  as  a  merchant  vessel,  and 
is  and  was  owned  and  operated  by  United  States  of  Amer- 
ica,   hereinafter    referred    to    as    ''respondent",    by    and 
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through  War  Shipping  Administration,  a  department  and 
agency  of  United  States  of  America.  Said  vessel,  at  the 
time  of  the  filing  of  the  libel  herein,  was  at  the  port  of 
San  Pedro,  California,  within  this  District. 

3.  The  libel  herein  was  filed  under  the  provisions  of 
the  Suits  in  Admiralty  Act  (46  U.  S.  C.  A.,  sees.  741-752 
inch).  Libelant  has  elected,  in  accordance  therewith,  to 
have  this  suit  proceed  in  accordance  with  the  principles  of 
a  libel  in  rem. 

4.  On  or  about  April  14,  1943,  said  S.  S.  "Egg  Har- 
bor", being  at  the  port  of  San  Pedro,  California,  was 
destined  ujjon  a  voyage  upon  the  high  seas  and  on  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  this  Court,  to  wit,  from  said  port 
of  San  Pedro,  California,  and  from  El  Segundo,  Califor- 
nia, to  Point  Wells,  Washington.  Libelant  was  then  and 
there  and  at  all  times  herein  mentioned  the  owner  of  cer- 
tain petroleum  products,  viz.,  60,933.31  barrels  of  Stand- 
ard diesel  furnace  oil  [47]  and  63,789.52  barrels  of  Stand- 
ard gasoline. 

5.  Under  date  of  April  14,  1943,  libelant  made  and 
entered  into  with  respondent  by  and  through  said  War 
Shipping  Administration,  an  agreement  known  and  desig- 
nated as  a  "Tanker  Voyage  Charter  Party'*,  hereinafter 
referred  to  as  the  ''charter".  A  true  copy  of  said  char- 
ter is  annexed  to  the  stipulation  on  file  herein  which  is 
dated  December  6,  1944,  and  said  charter  was  and  is  in 
the  form  known  as  ''Warshipoilvoy"  prescribed  by  order 
of  the  War  Shipping  Administration  dated  June  5,  1942 
(7  F'ederal  Register  4386  et  seq.). 

6.  Pursuant  to  said  charter,  on  April  17,  1943.  said 
60,933.31  barrels  of  Standard  diesel  furnace  oil  were 
loaded  on  said  S.  S.  "Egg  Harbor"  at  San  Pedro  in  an 
uncontaminated  condition,  and  on  April  18,  1943  said  f)3,- 
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789.52  barrels  of  Standard  gasoline  were  loaded  on  said 
S.  S.  *'Egg  Harbor"  at  El  Segundo  in  an  uncontaminated 
condition.  When  taken  on  board  said  vessel  said  diesel 
furnace  oil  and  gasoline  were  each  fully  refined  and 
readily  marketable  as  such.  At  all  times  herein  mentioned 
the  customary  freight  unit  for  said  diesel  furnace  oil  and 
gasoline  was  the  barrel.  At  the  time  said  diesel  furnace 
oil  and  said  gasoline  were  taken  on  board  said  vessel  bills 
of  lading  were  issued  therefor.  A  true  copy  of  the  bill  of 
lading  issued  for  said  diesel  furnace  oil,  which  is  dated 
April  17,  1943,  and  a  true  copy  of  the  bill  of  lading  which 
was  issued  for  said  gasoline,  which  is  dated  Ai)ril  IS. 
1943,  are  annexed  to  the  stipulation  on  file  herein  which 
is  dated  December  6,  1944.  Respondent,  for  valuable  con- 
sideration, by  said  charter  and  bills  of  lading  agreed  that 
said  vessel  would  proceed  with  said  cargo  to  Point  Wells, 
Washington,  and  there  deliver  said  cargo  to  libelant. 

7.  Said  vessel  thereafter  proceeded  on  her  voyage  [48] 
with  said  cargo  and  arrived  at  Point  Wells,  Washington, 
on  or  about  April  23,  1943.  On  or  about  April  23,  24  and 
25,  1943  said  cargo  was  discharged  from  said  vessel  into 
libelant's  shore  storage  tanks. 

8.  Before  and  at  the  be.^iniiing  of  said  voyage,  and 
also  during  said  voyage,  respondent  failed  to  exercise  due 
diligence  to  make  said  vessel  seaworthy,  or  properly  man 
or  equi])  or  sup])ly  said  vessel  or  make  the  parts  of  said 
vessel  in  which  cargo  was  carried  fit  or  safe  for  the  re- 
ception of  the  same  or  its  carriage  or  preservation,  and 
failed  to  i)roi)erly  or  carefully  handle,  carry,  keep,  care  for 
or  discliarge  said  cargo  all  as  recjuired  of  respondent  by 
said  charier  and  l)i]ls  of  lading,  and  negligently  and  im- 
properl}-  handled,  carried,  cared  for  and  discharged  said 
cargo.  As  a  direct  and  proximate  result  of  the  foregoing, 
and  each  thereof,  and  not  as  a  consequence  arising  out  of 
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shipping  more  than  one  grade  of  cargo,  the  following  oc- 
curred :  A  part  of  the  diesel  furnace  oils  and  gasoline 
comprising  said  cargo,  to-wit,  23,131  barrels  of  said 
Standard  diesel  furnace  oil  and  8,140  barrels  of  said 
Standard  gasoline  became  commingled  and  mixed  while 
on  board  said  vessel  so  that  when  the  same  were  delivered 
to  libelant  at  Point  Wells,  Washington,  the  same  were  so 
contaminated  as  to  be  unmerchantable  and  require  refinery 
reprocessing,  and  a  quantity  of  said  Standard  diesel  fur- 
nace oil  thus  contaminated  with  gasoline  was  delivered  to 
libelant,  and  libelant,  not  knowing  of  said  contamination, 
took  delivery  of  the  same  in  a  shore  tank  which  already 
contained  approximately  2,376  barrels  of  uncontaminated 
Standard  diesel  furnace  oil,  whereby  the  contents  of  said 
shore  tank  became  contaminated,  and  a  quantity  of  said 
Standard  gasoline  thus  contaminated  with  diesel  furnace 
oil  was  delivered  to  libelant,  and  libelant,  not  knowing  of 
said  contamination,  took  delivery  of  the  same  in  a  shore 
tank  which  already  contained  approximately  11,339  bar- 
rels of  uncontaminated  [49]  Standard  gasoline,  whereby 
the  contents  of  said  shore  tank  became  contaminated. 
From  the  circumstances  which  would  and  did  attend  the 
delivery  of  said  cargo  respondent  at  the  time  said  charter 
was  made  should  reasonably  have  understood  or  inferred 
and  should  have  contemplated  that  said  cargo  would  be 
received  by  libelant  from  said  vessel  into  shore  storage 
tanks  already  partly  full.  The  value  in  merchantable  con- 
dition at  Point  Wells  of  all  of  the  diesel  furnace  oil  and 
gasoline  which  became  contaminated  was  $101,412.55.  As 
thus  contaminated  these  products  had  no  market  \alue  at 
Point  Wells,  or  elsewhere.  Tn  order  to  salvage  the  same 
and  recover  marketable  substances  therefrom  it  was  nec- 
essary for  libelant  to  return  and  libelant  did  return  the 
same  to  libelant's  refinery  for  reprocessing.     The  value  of 
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the  substances  salvaged  from  said  contaminated  products 
by  such  reprocessing  at  libelant's  refinery  was  $52,254.43, 
after  deduction  of  handling,  transportation,  insurance  and 
reprocessing  costs.  The  value  in  merchantable  condition 
at  Point  Wells  of  the  diesel  furnace  oil  and  gasoline  thus 
contaminated  which  were  a  part  of  the  cargo  (exclusive  of 
said  products  contaminated  in  said  shore  tanks)  was  $64,- 
1()8.20,  and  the  value  of  the  substances  salvaged  from  the 
latter  was  $31,253.64,  after  deduction  of  handling,  trans- 
portation, insurance  and  reprocessing  costs.  h\\  (luanti- 
ties  of  said  diesel  furnace  oil  and  gasoline  herein  referred 
to  were  and  are  herein  computed  at  a  temperature  of  60° 
Fahrenheit,  which  was  and  is  the  temperature  commonly 
adopted  for  the  measurement  of  these  petroleum  products 
in  commercial  and  industrial  transactions. 

9.  As  a  direct  and  proximate  result  of  said  com- 
mingling and  mixing  of  said  diesel  furnace  oil  and  gaso- 
line occurring  on  board  said  vessel,  as  aforesaid,  libelant 
has  been  damaged  as  follows:  In  the  sum  of  $32,914.56 
on  account  of  the  diesel  furnace  [50]  oil  and  gasoline 
contaminated  on  board  the  vessel,  and  in  the  further  and 
additional  sum  of  $16,243.56  on  account  of  the  diesel  fur- 
nace oil  and  gasoline  which  became  contaminated  in 
libelant's  shore  storage  tanks  when  said  contaminated 
products  from  the  vessel  were  added  thereto,  making  the 
total  damage  to  libelant  on  account  of  said  commingling 
and  mixing  the  sum  of  $49,158.12,  to  which  latter  sum 
there  should  be  added  as  damages  interest  thereon  frc^m 
A])ril  24.  1943,  tlie  date  wlien  said  ]:)roducts  should  have 
been  delixered  to  libelant  in  an  uncontaminated  condition, 
until  paid,  at  tlie  rate  of  4%  per  annum,  and  to  which  sum 
there  should  also  be  added  as  damages  the  sum  of  $8,000, 
the  same  being  the  attorney's  fee  reasonably  incurred  by 
libelant  on  account  of  the  services  of  the  attorneys,  rea- 
sonably employed  by  libelant  in  this  suit.  [51 J 
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Conclusions  of  Law 

Upon  the  foregoing  findings  of  fact,  the  Court  sepa- 
rately states  its  conclusions  of  law  as  follows: 

1.  The  War  Shipping  Administration  was  duly  au- 
thorized on  behalf  of  respondent,  United  States  of  Amer- 
ica, to  enter  into  said  charter  wdth  libelant. 

2.  The  Carriage  of  Goods  by  Sea  Act  (46  U.  S.  C.  A. 
sees.  1300-1315  incl.)  was  by  said  charter  and  bills  of 
lading  made  applicable  to  said  carriage  of  said  diesel  fur- 
nace oil  and  gasoline,  and  imposed  upon  respondent.  United 
States  of  America,  the  duty  to  exercise  due  diligence  be- 
fore and  at  the  beginning  of  said  voyage  to  make  said  ves- 
sel seaworthy  and  to  properly  man,  equip  and  supply  said 
vessel,  and  the  duty  to  make  all  parts  of  said  vessel  in 
which  said  products  were  carried  fit  and  safe  for  their  re- 
ception, carriage  and  preservation,  and  the  duty  to  prop- 
erly and  carefully  load,  handle,  stow,  carry,  keep,  care 
for,  and  discharge  said  products. 

3.  Said  duties  imposed  upon  respondent,  United  States 
of  America,  as  such  carrier  were  not  impaired  or  curtailed 
by  paragraph  7  or  paragraph  19  or  paragraph  20(a)  of 
Part  11  of  said  charter,  or  by  any  other  provisions  of  said 
charter, 

4.  Had  said  S.  S.  ''Egg  Harbor"  been  privately  owned 
and  possessed  a  libel  in  rem  in  admiralty  might  have  been 
commenced  by  libelant  at  the  time  this  suit  was  commenced 
and  might  have  been  thereafter  maintained. 

5.  This  suit  was  commenced  and  has  been  maintained 
in  all  respects  in  compliance  with  requirements  of  tlie 
Suits  in  Admiralty  Act  (46  U.  S.  C.  A.  sees.  741-752 
incl.)  pertaining  to  the  commencement  and  maintenance 
of  suits  in  admiralty  against  the  United  States  of  America. 
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6.  Libelant  is  entitled  to  recover  from  respondent,  [52] 
United  States  of  America,  as  damages  the  sum  of  $49,- 
158.12,  together  with  interest  at  the  rate  of  4%  i)er  an- 
num upon  the  latter  sum  from  April  24,  1943  until  said 
sum  shall  have  been  paid  and  the  judgment  therefor  shall 
have  been  satished,  together  with  the  further  and  addi- 
tional sum  of  $8,000  as  and  for  the  attorneys'  fee  rea- 
sonably incurred  by  libelant  herein  and  under  said  charter 
proper  to  be  awarded  to  libelant  as  damages.  In  addition 
to  said  damages  libelant  is  entitled  to  recover  from  re- 
spondent. United  States  of  America,  its  taxable  costs 
herein. 

Dated  this  16  day  of  Mar.,  1945. 

BEN  HARRISON 

Judge  153] 

The  foregoing  is  approved  as  to  form. 

LAWLER,  FELIX  &  HALL, 
JOHN  M.  HALL, 
MARCUS  MATTSON, 
By  JOHN  M.  HALL 
Proctors  for  Libelant 

CHARLES  H.  CARR, 
United  States  Attorney 

ROBERT  E.  WRIGHT. 

Assistant  United  States  Attorney 

LILLICK,  GEARY.  McHOSE  & 

ADAMS,  and  A.  F.  MACK,  JR. 

By  

Proctors  for  rcs])()n(lenl.  L'nitcd  States  of  America. 

Entered  Mar.  16,  1945.  Rook  CO.  31.  Page  .U2. 
Edmund    L.    Smilh.   clerk:   by    Murray    E.    Wire,   deputy. 

[Endorsed  I  :     Filed  Mar.   1(),   1945.   [54J 
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IN    THE    DISTRICT    COURT    OF    THE    UNITED 

STATES  FOR  THE  SOUTHERN  DISTRICT  OF 

CALIFORNIA  CENTRAL  DIVISION 

In  Admiralty  No.  3490-BH 

STANDARD  OIL  COMPANY  OF  CALIFORNIA,  a 
corporation, 

Libelant, 
vs. 

UNITED  STATES  OF  AMERICA  and  KEYSTONE 
SHIPPING  COMPANY,  a  corporation, 

Respondents. 

DECREE 

This  cause  came  on  regularly  for  trial  and  was  tried  on 
the  merits  commencing  on  January  30,  1945,  before  the 
Honorable  Ben  Harrison,  a  Judge  of  the  above  entitled 
Court,  at  his  courtroom  in  the  Federal  Post  Office  and 
Courthouse  Building  in  the  City  of  Los  Angeles,  Califor- 
nia. Messrs.  John  M.  Hall,  Marcus  Mattson  and  Wallace 
L.  Kaapcke  appeared  as  proctors  for  libelant,  and  Mr.  A. 
F.  Mack,  Jr.  and  Assistant  United  States  Attorney  Rob- 
ert E.  Wright  appeared  as  proctors  for  respondent. 
United  States  of  America,  which  had  theretofore  appeared 
herein  by  filing  an  answer  to  the  libel.   [55] 

It  a])pearing  that  respondent,  Keystone  Shipping  Com- 
pany, a  corporation  had  never  been  served  with  process  or 
api:)eared  herein,  and  that  said  respondent  was  neither  an 
indispensable  nor  a  necessary  party  to  this  suit,  and  good 
cause  ai)pearing  therefor,  it  was  ordered  by  the  Court, 
without  objection  on  the  part  of  respondent.  United  States 
of  America,  that  this  suit  be  deemed  to  have  been  discon- 
tinued  as   against    respondent,    Keystone    Shipping    (^om- 
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pany,  a  corporation,  without  prejudice  to  the  continued 
prosecution  of  this  suit  by  Hbelant  against  respondent. 
United  States  of  America. 

Pursuant  to  stipulation  uf  the  parties,  it  was  also  or- 
dered that  i)aragraph  9  of  the  libel  should  be  deemed 
amended  in  accordance  with  an  amendment  filed,  and  that 
respondent,  United  States  of  America,  without  the  filing 
of  any  additional  pleading  should  be  deemed  to  have  de- 
nied each  and  every  allegation  of  said  paragraph  9  as 
amended,  except  the  allegation  that  the  S.  S.  "Egg  Har- 
bor" i)roceeded  on  her  voyage  to  Point  Wells,  Washing- 
ton, and  arrived  at  Point  Wells. 

Having  heard  the  proofs  of  the  respective  i)arties  and 
considered  the  same  and  the  records,  papers  and  stipula- 
tions in  the  cause  and  all  exhibits  as  well  as  the  deposi- 
tion of  Lawrence  C.  Olsen,  which  was  ofiPered  and  re- 
ceived in  evidence  without  objection,  and  the  cause  having 
been  submitted  for  consideration  and  decision,  and  briefs 
having  been  filed,  the  Court,  after  deliberation,  having 
heretofore  made  and  rendered  its  opinion  and  having.  uj)on 
motion  of  libelant,  ordered  that  the  libel  be  further 
amended  to  conform  to  the  proof  by  adding  a  new  para- 
graj)]i.  numbered  12.  before  the  prayer,  and  a  new  para- 
graph, numbered  4,  to  the  prayer,  and  having  made  and 
stated  its  findings  of  facts  and  conclusions  of  law  thereon, 
now  makes  its  decree  in  favr)r  of  libelant  and  against  re- 
spondent. United  States  of  America,  by  which  it  is   156] 

Ordered,  Adjudged  and  Decreed  that  libelant  ha\e  and 
recover  of  and  from  res])ondent.  United  States  of  Amer- 
ica, the  sum  of  v$49,l 58. 12,  together  with  interest  thereon 
at  the  rate  of  4%  per  annum  from  April  24,  1943  until 
said  sum  shall  have  been  paid  and  this  judgment  therefor 
shall  have  been  satisfied,  said  interest  to  the  date  of  this 
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decree  amounting-  to  $3712.51,  together  with  the  further 
and  additional  sum  of  $8,000  on  account  of  attorneys'  fees 
incurred  by  libelant;  and  it  is  also 

Ordered,  Adjudged  and  Decreed  that  in  addition  to  the 
damages  aforesaid  libelant  have  and  recover  of  and  from 
respondent.  United  States  of  America,  libelant's  costs 
herein  taxed  in  the  sum  of  $28.00. 

Dated,  this  16  day  of  Mar.,  1945. 

BEN  HARRISON 

Judge  [57] 

The  foregoing  is  approved  as  to  form. 

LAWLER,  FELIX  &  HALL, 
JOHN  M.  HALL, 
MARCUS  MATTSON, 
By  JOHN  M.  HALL 
Proctors  for  Libelant 

CHARLES  H.  CARR, 
United  States  Attorney 

ROBERT  E.  WRIGHT, 

Assistant  United  States  Attorney 

LILLICK,  GEARY,  McHOSE  & 

ADAMS,  and  A.  F.  MACK,  JR. 

By  

Proctors  for  respondent,  United  States  of  America. 

Judgment  entered  Mar.  16,  1945.  Docketed  Mar.  16. 
1945.  Book  CO  #31,  page  342.  Edmund  L  Smith, 
clerk:  by  Murray  E.  Wire,  deputy. 

[Endorsed]:     Filed  Mar.   16,  1945.  [58] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  AN  ORDER  CORRECT- 
ING INADVERTENT  OiMISSION  FROM  THE 
DECREE  AND  TO  MAKE  SUCH  DECREE 
CONFORM  TO  THE  TRUTH 

To  Respondent,  United  States  of  America,  and  to  Hon- 
orable Charles  H.  Carr,  United  States  Attorney, 
Robert  E.  Wright,  Assistant  United  States  Attor- 
ney, A.  F".  Mack,  Jr.,  and  Lillick,  Geary,  McHose 
&  Adams,   Proctors  for  Respondent: 

Please  Take  Notice  that  libelant  will  bring  the  follow- 
ing motion  on  for  hearing  before  the  Honorable  Ben 
Harrison,  Judge  of  the  District  Court,  either  in  chambers 
or  in  open  court,  and  at  such  time  as  may  be  convenient 
to  the  Court  and  proctor  for  libelant,  or  as  soon  thereafter 
as  said  proctor  may  be  heard. 

Said  motion  will  be  based  on  the  Findings  of  Fact  and 
Con-  1 59 1  elusions  of  Law  and  Decree  in  this  cause. 
The  authorities  supporting  said  motion  are  annexed  here- 
to. 

Motion    for    an    Order    Correcting    Inadvertent 

Omission   From  the   Decree  and  to   Make  Such 

Decree  Confonn  to  the  Truth 

Libelant  moves  this  Honorable  Court  for  an  order 
correcting  in  the  following  particulars  and  nunc  pro  tunc 
an  inadvertent  omission  fr(Mii  the  Decree  herein,  so  that 
said  Decree  shall  conform  to  what  was  actually  deter- 
mined by  the  Court : 
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To  insert  in  the  blank  in  the  next  to  the  last  para- 
graph of  said  decree  the  figures  3712.51  so  that  the 
clause  in  said  decree  containing  said  blank,  which  now 
reads  as  follows: 

"said  interest  to  the  date  of  this  decree  amounting 

to  $ /' 

shall  read: 

''said  interest  to  the  date  of  this  decree  amounting 
to  $3712.51," 

Dated,  April  6,  1945. 

LAWLER,  FELIX  &  HALL 
JOHN  M.  HALL 
MARCUS  MATTSON 
By  John  M.  Hall 

Proctors  for  Libelant   [60] 

AUTHORITIES  SUPPORTING  MOTION 

The  Court  has  inherent  power  to  correct  a  judgment  at 
any  time  to  make  it  conform  to  the  truth,  i.  e.  to  conform 
to  what  was  actually  determined  by  the  Court. 

Ex  parte  Marks,   136  Fed.   168  (CCA.  9,  1905) 
This  may  be  done  nunc  pro  tunc. 

Mellon  V.  St.  Louis  Union  Trust  Co.,  240  Fed. 
359  (CCA.  8,  1917) 

It  is  never  too  late  for  the  Court  to  "correct  inadver- 
tences, clerical  errors,  omissions,  mere  forms  in  its  judg- 
ments, and  the  like." 

New  River  Collieries  Co.  v.  United  States,  300 
Fed.  ZZ2^,  334  (N.J.  1924,  affirmed  in  262  U.S. 
341) 
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Even  after  the  term  has  expired,  it  has  been  held  that 
the  Court  may  correct  its  judgment  so  as  to  allow  interest 
theretofore  omitted  by  the  terms  of  the  judgment. 

Kahn  V.   Herold,   163   Fed.  947   (CCA.  3,   1908) 
New  River  Collieries  Co.  v.  United  States,  supra. 

A  judgment  may  always  be  reformed  for  the  purpose 
of  correcting  computations  made  under  it.  regardless  of 
whether  the  term  at   which   it   was  entered  has  ended. 

A.  J.  Woodruff  &  Co.  v.  United  States,  154  Fed. 
861   (N.Y.  1896)    [61] 

Thus,  where  a  mortgage  debt  was  ascertained  and  re- 
ported by  the  master  as  bearing  interest  from  a  certain 
date,  and  the  report  was  approved  by  the  Court,  but  the 
decree,  as  entered,  allowed  interest  from  a  different  date, 
the  Court  on  petition  corrected  this  as  a  manifest  clerical 
mistake. 

Fidelity  Ins.,  Trust  &  Safe-Deposit  Co.  v.  Roanoke 
Iron  Co.,  84  Fed.  744   (Va.   1898) 

In  the  case  at  bar  it  is  even  more  apparent  that  the 
order  prayed  for  should  be  made.  No  modification  is  called 
for;  merely  the  filling  in  of  a  blank.  When  filled  in,  such 
blank  will  make  the  decree  conform  to  what  was  actually 
determined  by  the  Court.  As  shown  by  the  preceding 
clause,  the  Court  awarded  interest  from  April  24,  1943 
until  paid.  To  fill  in  the  blank  in  line  6  would  merely 
state  the  amount  of  such  interest  wliich  had  accrued  to 
the  date  of  the  decree.   |62] 

We  waive  notice  of  the  hearing  (^t"  the  foregoing  Mo- 
tion, whether  in  o|)en  court  or  in  chambers. 

Dated.  March  26,  1945. 

CHARLES  H.  CARR 
United  States  Attornev 
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ROBERT  E.  WRIGHT 

Assistant  United  States  Attorney 
A.  F.  MACK,  JR. 

LILLICK,  GEARY,  McHOSE  &  ADAMS 
By  A.  F.  Mack,  Jr. 

Proctors   for   Respondent,   United   States 
of    America. 

[Endorsed] :    Filed  Apr.  6,   1945.    [63] 


[Title  of  District  Court  and  Cause.] 

ORDER  CORRECTING  NUNC  PRO  TUNC  IN- 
ADVERTENT OMISSION  FROM  DECREE  TO 
MAKE  SUCH  DECREE  CONFORM  TO  THE 
TRUTH 

Upon  libelant's  motion,  notice  of  which  has  been 
waived  in  writing  by  proctors  for  respondent,  United 
States  of  America,  and 

It  appearing  that  the  Decree  herein  contains  an  in- 
advertent omission,  hereinafter  referred  to,  the  correction 
of  which  will  make  said  Decree  conform  to  what  was 
actually  determined  by  this  Court  in  and  by  said  Decree; 
therefore  it  is 

Ordered  that  the  Decree  herein,  dated  March  16,  1945, 
be  and  it  is  hereby  corrected  nunc  pro  tunc  as  of  the 
date  thereof  so  that  the  clause  in  the  next  to  the  last 
paragraph  of  said  Decree,  which  clause  now  reads  as 
follows:   [64] 

"said  interest  to  the  date  of  this  decree  amounting 

to  $ r 
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shall   read: 

"said  interest  to  the  date  of  this  decree  amounting 
to  $3712.51,"  ^ 

Dated,  April  6th,  1945. 

BEN  HARRISON 

Judge. 
[Endorsed]:    Filed  Apr.  6,  1945.  [65] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  APPEAL 

To  the  Honorable  Ben  Harrison,  Judge  of  the  United 
States  District  Court,  Southern  District  of  Cali- 
fornia, Central  Division: 

Petitioner,  United  States  of  America,  respondent  here- 
in, j)rays  that  it  may  be  permitted  to  take  an  appeal 
from  the  hnal  decree  entered  in  this  case  on  March  16, 
1945,  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  for  the  reasons  specified  in  the  As- 
signment of  Errors  which  is  hied  herewith. 

Dated  al  Los  Angeles,  California.  May  31,  1945. 

CHARLES  H.  CARR 

United  States  Attorney 
ROBERT  E.  WRIGHT 

Assistant   United  States  Attorney 
LILLICK,  GEARY,  McHOSE  &  ADAMS 
A.  F.  MACK,  JR. 
By  A.  F.  Mack,  Jr. 

Proctors   for   Respondent,   United   States 
of  America 

[Endorsed]:    Filed  May  31,  1945.   [66] 
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[Title  of   District   Court  and   Cause.] 

ORDER  ALLOWING  APPEAL 

Upon  reading  the  Petition  for  Appeal  of  United  States 
of  America,  respondent  herein,  for  an  appeal  from  the 
final  decree  entered  in  this  case  on  March  16,  1945,  and 
from  the  whole  thereof,  and  on  consideration  of  the 
Assignment  of  Errors  filed  herewith,  and  good  cause  ap- 
pearing therefor, 

It  Is  Ordered  that  the  appeal  herein  be  allowed  as 
prayed  for,  and 

It  Is  Further  Ordered  that  a  transcript  of  the  record, 
testimony,  exhibits  and  all  proceedings  herein  be  forth- 
with sent  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  [67] 

It  Is  Further  Ordered  that  no  bond  for  costs  on  appeal 
is  required  of  respondent. 

Dated:     May  31,  1945. 

BEN    HARRISON 
United  States  District  Judge 

[Endorsed]:    Filed  May  31,  1945.  [68] 
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ASSIGNMENT  OF  ERRORS 

United   States  of   America,   respondent   herein,  assigns 
the  following  errors  in  these  proceedings : 

1.  The  District  Court  erred  in  rendering  a  decree  for 
libelant  in  any  particular,  in  any  sum,  or  at  all. 

2.  The  District  Court  erred  in  holding  that  the  War 
Shipping    Administration    was    duly    authorized    and    em- 
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powered  on  behalf  of  respondent.  United  States  of 
America,  to  enter  into  and  execute  the  charter  of  April 
14,  1943,  with  libelant,  ])articularly  in  regard  to.  but  not 
limited  t(»,  Paragrai)h  34  C(>ncerning  damages  for  breach 
of  the  charter. 

3.  The  District  Court  erred  in  holding  that  the  Car- 
riage of  1 69]  Goods  by  Sea  Act  was  by  the  charter  and 
bills  of  lading  made  applicable  to  the  carriage  of  diesel 
furnace  oil  and  gasoline  in  (juestion. 

4.  The  District  Court  erred  in  holding  that  Paragraph 
25  of  the  charter  ])re\ailed  o\er  other  ])aragraphs  and 
term.s  of  the  charter  modifying  Paragraph  25  or  con- 
dieting  therewith. 

5.  The  District  Court  erred  in  holding  that  respond- 
ent's first  affirmative  defense,  based  upon  Paragraph  19 
of  the  charter,  was  not  ap])licable  and  did  not  constitute 
a   defense   to   the   libel. 

6.  The  District  Court  erred  in  holding  that  respond- 
ent's second  afiirmative  defense,  based  upon  Paragraphs  7 
and  20(a)  of  the  charter,  was  not  applicable  and  did 
not  constitute  a  defense  t(^  the  libel. 

7.  The  District  Court  erred  in  applying  the  incorrect 
rule  and  measure  of  damages. 

8.  The  District  C^uu't  erred  in  holding  that  libelant 
was  entitU'd  to  the  full  amount  of  damages  pertaining  to 
the  diesel  furnace  oil  and  gasoline  in  the  sum  of 
$49,158.12. 


Stmidard  Oil  Company  of  California,  etc.  61 

9.  The  District  Court  erred  in  not  holding  that,  if 
entitled  to  damages,  libelant  was  not  entitled  to  damages 
on  account  of  the  diesel  furnace  oil  and  gasoline  which 
became  contaminated  in  libelant's  shore  storage  tanks 
when  contaminated  products  from  the  vessel  were  added 
thereto,   such  damages  being  in  the  sum  of  $16,243.56. 

10.  The  District  Court  erred  in  finding  that  respond- 
ent at  the  time  the  charter  was  made  should  reasonably 
have  understood  or  contemplated  that  the  cargo  would  be 
received  by  libelant  from  the  "Egg  Harbor"  into  storage 
tanks  already  partly  full. 

11.  The  District  Court  erred  in  not  finding  that 
libelant  failed  to  mitigate  damages  by  refusing  all  fur- 
ther discharge  of  [70]  both  diesel  furnace  oil  and  gaso- 
line until  appropriate  laboratory  tests  had  been  made  and 
the  results  known  when  contamination  of  the  gasoline 
was  first  discovered  by  libelant  about  4:30  P.  M.  on 
April  23,  1943. 

12.  The  District  Court  erred  in  not  finding  that  no 
diesel  furnace  oil  was  contaminated  by  respondent. 

13.  The  District  Court  erred  in  finding  that  the  con- 
tents of  libelant's  shore  tanks  in  question  were  uncon- 
taminated  before  discharge  from  the  S.  S.  ''Egg  Harbor" 
commenced. 

14.  The  District  Court  erred  in  finding  that  respond- 
ent failed  to  exercise  due  diligence  to  make  the  vessel  sea- 
worthy by  not  using  spectacle  Hanges  during  the  voyage 
and  discharge. 


62  United  States  of  .  hneriea  rs. 

15.  The  District  Court  erred  in  holding  that  War 
Shipping  Adniinistrati(jn  was  duly  auth(jrized  and  em- 
powered on  behalf  of  respondent.  United  States  of 
America,  to  contract  in  Paragraph  34  of  the  charter  for 
attorney's  fees  as  an  item  of  damages  for  breach  of 
charter. 

1().  Hie  District  Court  erred  in  holding  that  libelant 
was  entitled  to  attorney's  lees  in  any  sum  or  at  all  as 
damages. 

17.  The  District  Court  erred  in  finding  that  if  libelant 
were  entitled  to  attorney's  fees  as  damages  the  sum  of 
$8,000  was  reasonable  or  reasonably  incurred  for  attor- 
ney's fees. 

IS.  Tlie  District  Court  erred  in  admitting  evidence 
relevant  to  attorney's  fees  over  the  objection  of  respond- 
ent that  attorney's  fees  were  not  specifically  pleaded  as  a 
portion  of  the  damages  claimed,  that  the  question  of  at- 
torney's fees  as  a  portion  of  such  damages  had  not  been 
previously  considered  in  the  case  and  that  attorney's  fees 
were  not  a  i)roper  item  of  damages  under  the  Suits  in 
Admiralty  Act. 

19.     The    District    Court   erred   in   holding   that   attor- 
ney's   fees    1 71  I    were   recoverable  or  ])roper  as  damages 
under  the  Suits  in  Admiralty  Act. 
Dated:    May  31,   1945. 

CHARLES  H.  CARR 

United    States   Attorney 
ROr.ERT  E.  WRIGHT 

Assistant    United    States    Attorney 
LIMJCK.  GEAR^'.   McHOSE  &  ADAMS 
A.   F.   MACK,  JR. 

Pr(»ctors  for  ResjM^ndent 

|Endorse(l|:     iMJed   May  31.   1945.    1 72  ] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  USE  OF  ORIGINAL  RE- 
PORTER'S TRANSCRIPT  AND  EXHIBITS 
ON  APPEAL 

It  Is  Hereby  Stipulated  between  libelant  and  respond- 
ent, United  States  of  America,  through  their  respective 
proctors,  that  the  originals  of  the  following  may  be  used 
in  the  appeal  herein  in  lieu  of  copies,  to-wit: 

1 )  Reporter's   transcript   of   the   entire   proceedings   at 
the  trial. 

2)  All    exhibits    introduced   at    the    trial    by   either    of 
the  parties. 

Dated:    June  30,  1945. 

LAWLER,  FELIX  &  HALL 
JOHN  M.  HALL 
MARCUS   MATTSON 
By  John  M.   Hall 

Proctors  for  Libelant   [78] 

CHARLES  H.  CARR 

United    States    Attorney 
ROBERT  E.  WRIGHT 

Assistant  United  States  Attorney 
LILLICK,  GEARY,  McHOSE  &  ADAMS 

By  A.  F.  Mack,  Jr. 

Proctors   for   Respondent 

It  is  so  ordered 

BEN  HARRISON 
Judge 

[Endorsed]:     Filed   Jul.    2,    1945.    [79] 


64  United  Slates  r.f  America  vs. 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  A.  F.   MACK,  JR. 

State  of  California 

County  of  Los  Angeles — ss. : 

A.  F.  Mack.  Jr.,  hcinq:  duly  sworn,  says: 

That  he  is  one  of  the  i)roctors  of  record  herein  for  re- 
spondent. United  States  of  America;  that  the  time  for 
filing-  and  docketing  the  Record  on  Appeal  herein  with 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  expires  July  10,  1945,  under  the  citation  issued  by 
this  Court  under  date  of  May  31,  1945. 

That  affiant  has  been  advised  by  Theodore  Hocke, 
Chief  Deputy  Clerk  of  this  Court,  that  the  Clerk  is  un- 
able to  i)rej)are  and  file  the  Record  on  Appeal  with  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  within  the  time  |80]  fixed  by  the  cita- 
tion because  the  Reporter's  Transcript  has  not  been  com- 
pleted as  yet  and  will  not  be  completed  before  July  10, 
1945. 

That  it  is  necessary  to  obtain  further  time  and  in  order 
that  there  may  be  ample  time  affiant  requests  an  additional 
period  of  thirty-six  (36)  days  to  and  including  August 
15,  1945. 

A.  F.  MACK,  JR. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
July,  1945. 

(Seal)  BERN  A  WADDELL 

Notary    Tublic   in   and    tor   the   County   of   Los   Angeles, 
State  of  California 

My    Commission    I^xpires    February   4.    1949. 

[Endorsed]:    iMled  Jul.  i\   1945.    |81| 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING  REC- 
ORD ON  APPEAL  AND  DOCKETING  OF 
CASE 

Upon  reading  the  Affidavit  of  A.  F.  Mack,  Jr.  herein 
and  good  cause  appearing  therefor, 

Ordered  that  the  time  for  the  hHng  of  the  Record  on 
Appeal  and  docketing  of  this  case  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  by  the 
Clerk  of  this  Court  be  and  it  is  hereby  extended  from  the 
present  expiration  date  of  July  10,  1945,  to  and  including 
August  15,  1945. 

Dated:    July  6,  1945. 

BEN  HARRISON 

Judge 

[Endorsed]  :    Filed  Jul.  6,  1945.  [82] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  82  inclusive  contain  the  Original  Citation  and  full, 
true  and  correct  copies  of  Libel  in  Personam ;  Answer  of 
Respondent  United  States  of  America;  Stipulation  dated 
December  6,  1944;  Order  for  Discontinuance  against  Re- 
spondent   Keystone    Shipping    Company ;    Amendment    to 
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Paragraph  9  of  Libel  in  Personam;  Notice  of  Motion  for 
an  Order  Permitting  Libelant  to  Amend  Libel  to  Con- 
form to  the  Proof;  Opinion:  Amendment  to  Paragraph 
12  of  Libel  in  Personam  and  Order  Permitting  such 
Amendment:  Findings  (j1  F'act  and  Conclusions  of  Law; 
Decree;  Notice  of  Motion  for  an  Order  Correcting  In- 
advertent Omission  from  the  Decree  and  to  Make  Such 
Decree  Conform  to  the  Truth;  Order  Correcting  Nunc 
Pro  Tunc  Inadvertent  Omission  from  Decree  to  Make 
Such  Decree  Conform  to  the  Truth;  Petition  for  Appeal; 
Order  Allowing  Appeal;  Assignment  of  Errors;  Praecipe 
for  Transcript  of  Record  and  Apostles  on  Appeal;  Stipu- 
lation re  Inclusion  of  Matters  in  Transcript  of  Record 
and  Apostles  on  Appeal ;  Stipulation  and  Order  for  Use 
of  Original  Reporter's  Transcript  and  Exhibits  on  Ap- 
peal; Affidavit  of  A.  F.  Mack,  Jr.  and  Order  Extending 
Time  for  Filing  Record  on  Appeal  and  Docketing  of 
Case  which,  together  with  Original  Reporter's  Transcript 
and  Original  Exhibit>,  transmitted  herewith,  constitute 
the  record  on  ap|)eal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Witness  my  hand  and  tlie  seal  of  said  District  Court 
this  10  day  of  Aug.,  1945. 

(Seal)  EDMUND  L.  SMITH, 

Clerk, 

By  Theodore  Hocke, 
Chief  Deputy  Gerk. 
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[Title  of  District  Court  and  Cause.] 

Before   the   Honorable   Ben   Harrison 

REPORTER'S    TRANSCRIPT    OF    PROCEEDINGS 

Los  Angeles,   California 

January  30,   1945 
Appearances : 

For  the  Libelant:  Lawler,  FeHx  &  Hall,  by  John 
M.  Hall,  Esq.,  Marcus  Mattson,  Esq.,  and  Wal- 
lace L.  Kaapcke,  Esq.,  800  Standard  Oil  Building, 
Los  Angeles,  California. 

For  the  Respondent  United  States  of  America:  Lil- 
lick,  Geary,  McHose  &  Adams,  by  A.  F.  Mack, 
Jr.,  Esq.,  634  South  Spring  Street,  Los  Angeles, 
California,  and  Robert  E.  Wright,  Esq.,  Assistant 
United  States  Attorney.  [1*] 
Los  Angeles,  California,  Tuesday,  January  30,  1945. 
10:00  a.  m. 

The  Court:     I  will  take  up  this  motion  for  admission. 
Mr.    Hall :     I   desire   to   move    for   admission   to    this 
court  of  Wallace  L.  Kaapcke  of  San  Francisco  whom  I 
certify  is  a  member  of  good  standing  in  the  bar  of  Cali- 
fornia, and  a  person  of  good  moral  character. 

The  Court:  Motion  will  granted.  You  may  be  ad- 
mitted upon  taking  the  oath,  which  will  be  administered 
by  the  clerk. 

(The  oath  of  admission  was  administered  by  the  clerk.) 
The  Court :     Gentlemen,  arc  there  any  more  additional 
facts  that  can  be  stipulated  to  besides  those  that  are  set 
forth  in  the  stipulation? 

Mr.  Mack:  I  don't  believe  there  are,  your  Honor.  Of 
course,  the  stipulation  goes  as  to  what  the  witnesses,  if 

*Page  number  appearinp  at  top  of   Reporter's  Transcript. 
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called,  would  testify,  and  not  as  to  the  truth  of  the  facts 
or  the  facts  themselves. 

Mr.  Hall :  Mr.  ]\Iack  and  I  have  investigated  the  situa- 
tion pretty  thoroughly  and  I  think  we  have  got  about  as 
far  as  we  can  in  stipulation. 

The  Court :     Very  well.     You  may  proceed. 

Mr.  Hall :  I  desire  to  file  an  amendment  to  the  libel 
in  personam,  and  order  permitting  the  filing  thereof. 
This  is  an  amendment  to  paragrajih  9  of  the  original 
libel,  and  there  is  a  stipulation  attached  to  this  document 
that  may  be  [2]  filed  and  deemed  denied  in  certain 
respects. 

Paragraph  9  of  the  original  libel  was  drawn  upon  the 
assumption  that  the  entire  quantity  for  which  we  were 
claiming  damages  came  oflF  the  vessel.  As  has  now  been 
made  plain  by  our  printed  memorandum,  we  are  claiming 
damages  not  only  for  that  quantity,  but  for  a  quantity 
in  the  shore  tanks  with   which   the  cargo   was  mixed. 

The  Court:  You  gentlemen  are  not  even  able  to  stipu- 
late as  to  what  was  the  cause  of  the  mixing? 

Mr.  Mack:  That  seems  to  be  in  some  doubt,  your 
Honor.  We  will  put  on  all  the  testimony  we  have  on  the 
subject. 

The  Court :  There  is  certainly  something  wrong  some 
place  along  the  line. 

Mr.  Mack:     Yes.  that  is  true. 

The  Court :  Tt  seems  to  me  that  the  parties  must  have 
determined  what  was  wrong  when  you  could  pump  out 
of  one  tank  and  get  a  good  ]-)r(xiuct,  and  pump  out  of  two 
tanks  that  became  intermingled. 

Mr.  Mack:  Well,  we  will  put  on  what  evidence  wt 
have,  and  Standard  Oil  will  ])ut  on  what  evidence  they 
have  to  show.  T  jircsumc.  that  they  are  in  the  clear. 
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The  Court :  I  didn't  know  but  what  maybe  you  gentle- 
men mi.^ht  be  able  to  agree  on  that.  You  have  been  very 
frank  and  fair  in  your  dealings  and  stipulations,  and  it 
seems  to  me  that  the  parties  should  know  what  happened. 
The  master  of  the  vessel  certainly  should  have  been  able 
to  have  [3]  ascertained  the  difficulty.  I  didn't  know  but 
what  maybe  you  might  be  able  to  agree  as  to  just  what 
happened  and  what  was  wrong.  However,  you  may 
proceed. 

Mr.  Mack:  Incidentally,  I  don't  know  whether  the 
court  has  seen  it  or  not,  but  we  took  the  deposition  of  the 
master,  and  it  was  filed. 

The  Court:     No.     I  have  not  seen  any  deposition. 

Mr.  Mack:     It  was  filed  last  week  in  the  clerk's  office. 

The  Court:  None  of  them  have  been  called  to  my 
attention. 

Mr.  Mack:  We  will  get  that.  It  is  the  deposition  of 
Captain  Olsen. 

Mr.  Hall :  Will  the  order  be  made  permitting  the 
amendment  to  which  I  referred? 

The  Court:     Yes,  take  your  order. 

Mr.  Hall :  I  w^ould  also  like  an  order  for  discontinu- 
ance as  against  the  respondent.  Keystone  Shipping  Com- 
pany. I  believe  that  to  be  in  order.  Keystone  Shipping 
Company  has  never  been  served  with  process  and  has 
never  appeared.  It  w-as  certainly  the  agent  of  the  United 
States  of  America,  and  under  the  authorities  I  believe  that 
would  be  proper  to  clear  the  record. 

The  Court :  You  may  take  your  order.  You  may 
proceed. 

Mr.  Hall :  Will  you  come  forward,  Mr.  Kilbourn, 
please?  [4] 
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FRED  R.  KILBOURN, 

called  as  a  witness  by  and  on  behalf  of  the  libelant,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     Fred  R.  Kilbourn. 

The  Clerk:     Will  you  s])ell  your  last  name? 

The  Witness :     K-i-1-b-o-u-r-n. 

Direct   Examination 
Bv  Mr.  Hall : 

Q.     \\'hat   is  your  present  occupation,   Mr.    Kilbourn? 

A.  I  am  y)lant  superintendent  of  the  Point  Wells 
plant. 

O.  Is  that  a  j)lant  owned  and  operated  by  Standard 
Oil  Company  of  California?  A.     Yes. 

O.  WMiat  department  of  that  company  operates  the 
plant?  A.     The  marketin.c:  department. 

O.  How  lonj^  have  you  been  in  the  employ  of  the 
Standard  Oil  Company  of  California? 

A.     Since  1916. 

O.     When  did  you  i;o  to  Pc^int  Wells  in  their  employ? 

A.     1941. 

O.  When  did  you  l^ecomc  plant  superintendent  at 
Point  WVlls?  A.     T  think  in  1942. 

O.  Wliat  arc  your  duties  in  c;eneral  at  Point  Wells 
as  plani  superintendent?  |5| 

A.  T  am  directly  res]^onsible  for  the  operations  of  the 
whole  plant,  thnt  is.  pcM'^^onnel  and  ])roduction  and  every- 
thino^  else. 

O.     Ts  that  what  is  known  as  a  bulk  terminal  plant? 
A.     Yes. 
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Q.     You  are  in  charge  of  the  entire  plant? 

A.     Yes. 

Q.     Was  that  true  in  April  of  1943?  A.     It  was. 

Q.     Is  that  a  plant  located  on  Puget  Sound? 

A.     It  is. 

Q.     How  far  from  Seattle? 

A.     It  is  about  fourteen  miles  north  of  Seattle. 

Q.     On  the  east  shore  of  the  Sound? 

A.     Yes,  sir. 

Mr.  Hall :  I  ask  that  this  plat  be  marked  as  Libelant's 
Exhibit  1  for  identification. 

The  Court:     Any  objection  to  the  admission? 

Mr.  Mack:  No.  If  you  want  to  put  it  in,  Mr.  Hall, 
I  have  no  objection.     You  have  shown  it  to  me. 

Mr.  Hall :     Very  well. 

The  Court:  It  may  be  admitted  as  Libelant's  Ex- 
hibit 1. 

(The  document  referred  to  was  marked  as  Libelant's 
Exhibit  No.  1,  and  was  received  in  evidence.) 

Q.  By  Mr.  Hall:  I  will  show  you,  Mr.  Kilbourn, 
the  plat  which  has  been  marked  as  Libelant's  Exhibit  1, 
and  ask  [6]  you  if  that  correctly  shows  the  layout  of  the 
bulk  plant  at  Point  Wells  as  of  April  of  1943? 

A.  Will  you  repeat  that  again?  Did  you  say  the 
plant?  O.     The  layout  of  the  plant. 

A.     This  is  the  1943  layout  of  the  plant,  yes,  sir. 

O.  Now,  on  this  plat,  there  have  been  certain  lines 
made  in  red.     What  do  they  represent? 

A.  They  represent  the  gasoline  lines,  that  is,  cargo 
lines,  from  the  dock  to  the  tanks. 
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Q.  1  notice  that  the  red  Hnes  lead  to  tanks  numbered 
61  and  62.  What  were  those  tanks  used  for  in  April 
of  1943? 

A.  They  were  used  for  the  storage  of  our  standard 
gasoline. 

Q.  Now,  will  you  understand  that  in  subsequent  ques- 
tions that  T  ask  you  that  1  am  asking  for  facts  that 
existed  in  April  of  1943?  A.     Yes. 

O.  Were  there  any  other  tanks  than  61  and  62  used 
for  the  storage  of  gasoline  at  that  time? 

A.  No,  not  standard  gasoline.  Those  were  the  only 
two  tanks  they  had  for  storage  of  standard  gasoline  at 
that  time. 

O.  Now.  T  notice  that  the  blue  lines  run  to  tanks 
which  are  numbered  (S,  9.  40  and  41.  What  were  those 
used  for?  \7\  A.     Diesel  fuel  oil. 

O.  Were  tanks  9  and  40  used  for  the  reception  of  any 
diesel  oil  from  the  Steamshij)  I^^gg  Harb(^r? 

A.  No.  Tanks  9  and  40  were  not  used  for  the  re- 
cei)tion  of  cargo  from  the  ]\^g  Harbor. 

O.  Were  there  any  lines  or  cross-over  lines  which 
connected  the  red  lines  shown  on  this  chart  with  the  blue 
lines  shown  on  this  chart  s(^  that  fluid  from  a  red  line 
could  <^e1  intd  a  blue  line  or  \'ice  versa? 

A.  1  will  (Xj^lain  a  Httle  farther  that  our  product 
lines  from  the  dock  to  the  tanks  are  all  sei)arate.  That 
is,  in  all  i)roduct<  in  the  gasoline  and  diesel  oil  products, 
they  are  all  se]\irate.  with  separate  pumps. 
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The  Court:  I  understood  from  the  stipulation  that 
there  was  no  dispute  of  the  fact  that  there  was  com- 
minghng  of  the  diesel  and  gasoline  at  the  end  of  the  hose 
leading  from  the  tanker.     Is  that  true? 

Mr.  Mack:  No,  if  the  court  please.  The  stipulation 
was  very  specific.  There  was  no  stipulation  as  to  how, 
when,  or  where  any  contamination  occurred. 

The  Court:     All  right. 

Q.  By  Mr.  Mack:  Well,  then,  there  was  no  way  that 
fluid  in  a  red  line  could  get  into  a  blue  line  after  it  left 
the  dock  header.     Is  that  correct? 

A.     Absolutely  none. 

Q.  And  no  way  in  which  a  fluid  in  a  blue  line  could 
[8]  get  into  a  red  line  after  it  left  the  dock  header? 

A.     No  way  at  all. 

O.  I  have  used  the  term  "dock  header."  Will  you  tell 
us  what  that  is  ? 

A.  The  dock  header  is  a  place  connecting  hoses  from 
the  boat  to  the  dock  pipeline. 

Q.  I  notice  on  Libelant's  Exhibit  1  the  term  ''dock 
riser"  is  used.     Is  that  the  same  as  the  dock  header? 

A.     Yes. 

Q.  And  it  is  kind  of  a  hydraulic  arrangement  above 
the  dock  for  the  connection  of  the  ship's  hoses.  Is  that 
correct?  A.     Yes. 

Q.  Are  there  separate  headers  or  risers  for  gasoline 
as  distinguished  from  diesel?  A.     Yes. 

O.     Are  they  painted  different  colors? 
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A.  Yes.  Gasoline  headers  are  painted  red,  and  our 
diesel  headers  arc  i)ainted  jj^reen,  and  they  also  have  the 
name  of  tlie  ])r()diicts  ta^^ed  on  each  header. 

O.  Now,  is  there  any  arrangement  on  the  header  for 
the  taking-  of  samples  as  the  fluid  passes  through  the 
headers  into  the  shore  j)ipe? 

A.  Yes,  there  is  on  each  header.  On  top  of  each 
header  is  a  petcock  with  a  short  length  of  pipe  probably 
one  foot  long  curved  to  till  sample  bottles  as  the  product 
is  pumped.    [9] 

O.  W'as  there  any  way  in  which  fluid  from  any  other 
line  not  colored  either  red  or  blue  on  this  Libelant's 
Exhibit  1  miglit  have  gotten  into  a  red  or  blue  line? 

A.     No. 

O.     There  arc  no  connecting  lines? 

A.     None  at  all. 

Q.  Now,  you  recall  that  the  vessel  Egg  Harbor  ar- 
rived at  Point  Wells  on  April  23,  1943?  A.     Yes. 

O.     Were  you  in  the  plant  that  day?  A.     T  was. 

O.     Do  you  recall  abcmt  when  the  vessel  tied  up? 

A.  The  vessel  tied  up  around  about  5:30,  T  believe, 
in  tlie  morning. 

O.  There  is  a  phrase  on  this  chart  reading  ''Ship 
discharged  diesel  fuel  iti  tank  8  using  this  riser."  Did 
the  EgL:  ITnrbor  tie  up  at  the  dock  at  the  place  indicated 
by  the  words  "this  riser"? 

A.  Yes.  in  our  No.  2  berth,  as  we  call  it,  on  the  south 
end  of  the  outride  portion  of  the  dock. 
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Q.  How  soon  were  the  ship's  hoses  connected  to  the 
header  at  the  dock? 

A.     Around  1 : 30  or  1 :45,  along  there  some  place. 

The  Court :     Were  you  present? 

The  Witness:  I  was  when  the  hoses  were  connected 
up,  yes,  sir.   [10] 

Q.  By  Mr.  Hall:  Now,  what  products  did  this  vessel 
carry? 

A.  It  carried  two  products,  Standard  gasoline  and 
Standard  diesel  fuel. 

Q.     Now,  was  the  Standard  gasoline  a  colorless  fluid? 

A.     No.     The  Standard  gasoline  is  a  light  amber  color. 

Q.     What  was  the  color  of  the  diesel? 

A.     It  was  very  dark  brown. 

O.  Now,  were  you  on  the  dock  when  the  hoses  were 
run  to  the  vessel? 

A.  Yes.  T  was  on  the  dock  when  the  hoses  were  put 
on  the  vessel. 

Q.  Did  the  Standard  Oil  people  connect  the  hoses  to 
the  dock  headers  ? 

A.  Yes.  The  dock  men  connected  the  hoses  to  the 
headers. 

Q.  Who  made  the  connection  between  the  hoses  and 
the  pipes  on  the  vessel?  A.     The  ship's  crew. 

Q.  Were  those  hoses  the  property  of  Standard  Oil 
Company  of  California?  A.     Yes. 

The  Court:     What  hoses  are  you   referring  to? 

The  Witness:     The  cargo  hose,  sir. 
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The  Court:     The  one  that  connects  to  the  ship's  hose? 

The  Witness:     From  the  ship  to  the  dock.    [11] 

The  Court:      I  know,  but  who  has  the  hose? 

The  Witness:  I  don't  think  this  ship  had  any  hose 
of  its  own.  A  lot  of  these  ships  don't  carry  hose.  I 
don't  know  whether  the  Egg  Harbor  had  their  hose  or 
not,  but  it  is  almost  customary  for  the  company  to  use 
its  own  hose.     They  are  50  foot  long. 

The  Court :  You  don't  know  whether  the  Egg  Harbor 
used  theirs  or  yours? 

The  Witness :     We  used  our  own  hose. 

The  Court:     You  used  your  own  hose? 

The  Witness :  Yes.  There  are  only  the  two  hoses 
from  the  boat  to  the  dock. 

Q.     By   Mr.   Hall:     There  were  two  hoses? 

A.     Yes,  sir. 

Q.  One  went  from  a  vessel  connection  to  a  header  on 
the  dock   for   the   reception  of  gasoline,   did   it   not? 

A.     Yes. 

Q.  And  one  went  from  a  vessel  connection  to  a  header 
on  the  dock  for  the  reception  of  diesel  oil,  did  it  not? 

A.     Yes,  sir. 

The  Court:  Just  a  moment.  T  understand  the  stipula- 
tion does  cover,  though,  that  the  tests  were  made  of  the 
gasoline  and  diesel  oil  in  the  tanks,  and  they  were  found 
intact.     Is  that  not  true? 

Mr.  Mack :  Excuse  me.  your  Honor.  T  didn't  quite 
catch   that.    [12] 
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The  Court :  The  gasoline  and  diesel  oil  in  the  tanks 
of  the  vessel  were  not  commingled? 

Mr.  Mack:  That  is  right.  Samples  were  taken  by  the 
Standard  Oil  people  at  Point  Wells.  I  believe  probably  it 
will  come  out  in  the  testimony. 

The  Court:  T  thought  that  was  a  part  of  the  stipula- 
tion. 

Mr.  Hall :  It  was  a  part  of  the  stipulation,  your 
Honor,  that  samples  were  taken  from  the  vessel's  tank  at 
Point  Wells,  and  that  by  a  visual  inspection  the  contents 
appeared  to  be  all  right.  Now,  I  want  to  show  by  this 
witness  how  those  samples  were  taken  to  explain  the 
contamination  which  was  later  discovered. 

The  Court :     All  right. 

Q.  By  Mr.  Hall :  You  said  each  of  these  hoses  was 
50  feet  long?  A.     Yes. 

Q.     Take  the  gasoline  hose,  was  that  a  clean  hose? 

A.  It  was  a  brand  new  hose,  never  been  used.  It 
was  an  8-inch  hose. 

Q.     Was  the  diesel  hose  a  clean  hose?  A.     Yes. 

Q.  Did  the  ship's  crew  make  attachments  of  those 
hoses  so  far  as  the  vessel's  pipes  were  concerned? 

A.     Yes,  they  did. 

Q.     Were  any  samples  taken   from   them? 

A.  Well,  the  ganger  tnnk  samples  of  tanks  on  board 
the   [131   boat. 

Q.     What  was  his  name?  A.     Lonsdale. 

Q.  Just  how  did  he  take  the  samples,  by  lowering  the 
bottles  ? 
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A.  Yes.  They  have  little  containers  that  hold  about 
a  16-ounce  bottle.  The  bottle  is  lowered  into  the  tank 
probably  midway  and  then  they  take  it  out  and  look  at  it. 

Q.     Did  those  samples  look  all  right? 

A.     Those  samples  were  fine. 

Q.     Did  they  smell  all  right? 

A.  They  smelled  all  right.  There  was  no  odor  of 
diesel  and  vice  versa. 

Q.     Then,  did  the  vessel  start  to  discharge  the  cargo? 

A.  Yes.  They  started  pumping  the  Standard  gasoline 
first. 

Q.  Did  there  come  a  time  when  they  were  discharging 
both  products? 

A.  Yes.  The  diesel  oil  they  started,  oh,  about  an 
hour  or  three-quarters  of  an  hour  later. 

The  Court:     First  they  started  pumping  gasoline? 

The  Witness :  Yes,  and  then  followed  it  up  with 
diesel. 

Q.  By  Mr.  Hall:  About  what  time  did  the  dis- 
charge of  gasoline  from  the  vessel  start? 

A.     The  gasoline  started  around  1  :45. 

Q.  The  pumps  that  controlled  this  discharge  were  [14] 
located  on  the  vessel,  were  they  not?  A.     Yes,  sir. 

Q.  Into  what  tank  was  the  gasoline  run  when  it  was 
first  discharged  from  the  vessel? 

A.     It  was  pumped  into  tank  62. 

Q.  And  into  what  tank  was  the  diesel  discharged 
when   it   was   first   discharged    from   the   vessel? 

A.     That  was  discharged  into  tank  8. 
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Q.  Now,  did  tank  62  have  any  Standard  gasoline  in 
it  before  the  product  from  the  vessel  was  discharged  into 
it?  A.     Yes,  it  did. 

Q.     How  much? 

A.  Well,  there  was  about  11,339  barrels  of  Standard 
gasoline. 

Q.  Did  tank  8  have  any  diesel  furnace  oil  in  it  before 
the  diesel  was  discharged  from  the  vessel  into  that  tank? 

A.     Yes.     There  was  2,376  barrels  in  that  tank. 

The  Court:  Just  a  moment.  Let  me  get  that  clear  in 
my  mind.  How  much  gasoline  was  in  tank  62  at  the 
time  you  started  to  pump? 

The  Witness:     There  was  11,339  barrels. 

The  Court:  That  was  the  amount  of  gasaline  in  tank 
62  when  you  started  to  pump  it  from  the  Egg  Harbor? 

The  Witness :     Yes. 

The  Court:     How  about  the  diesel?  [15] 

The  Witness:     Well,  there  was — 

The  Court:     That  is  what  tank? 

The  Witness:  Tank  No.  8.  There  was  2,376  barrels 
in  that. 

Q.  Ry  Mr.  Hall:  Now,  was  the  11,339  barrels  of 
Standard  gasoline  in  tank  62  good,  uncontaminated, 
merchantable  stock?  A.     Yes. 

Q.  Was  the  2,376  barrels  of  diesel  in  tank  8  good, 
merchantable,  uncontaminated  stock?  A.     It  was. 

Q.  Now,  as  this  discharging  of  the  Standard  gasoline 
and  the  diesel  progressed,  were  samples  of  those  products 
taken  at  the  bleeders  on  the  dock  header? 
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A.  Yes.  The  gauger  started  in  taking  samples  of  the 
bleeders  on  the  headers  when  the  boat  started  to  pump. 
As  soon  as  it  started  to  pump,  they  took  samples. 

Q.     That  was  true  of  both  gasoline  and  diesel? 

A.     Yes. 

Q.     How  often  did  the  ganger  take  samples? 

A.     On  this  boat,  every  hour. 

Q.  Was  it  the  duty  of  that  gauger  to  report  anything 
unusual  jto  you  that  might  be  observed  with  respect  to 
those  samples?  A.     Yes,  it  was. 

O.  Now,  did  there  come  a  time  during  the  afternoon 
fl6]  when  the  gauger  told  you  that  he  observed  some- 
thing unusual  about  the  samples? 

A.  \'es.  Around  4:15  or  4:30,  he  called  my  attention. 
I  happened  to  be  out  on  the  dock  near  the  dock  office  and 
he  called  me  down  there  and  said  that  the  gasoline  was 
badly  off  color.  He  said  it  was  very  brown  and  dark. 
He  said,  "There  is  something  wrong  here." 

O.     Was  that  in  a  sample  he  had  just  taken? 

A.     Yes.     Just  around  4:20  he  had  taken  a  sample. 

O.     Did  he  call  to  you   from  where  he  was? 

A.  ^\'s.  He  called  from  the  headers.  He  was  quite 
excited  that  there  was  off  color  in  the  gas  tank. 

Q.     Did  he  show  you  a  sample? 

A.  He  did.  There  was  a  4-ouncc  sample  bottle  he  had 
in  his  hand,  and  he  showed  it  to  me. 

O.     Was  it  dark  in  color  ?^  \.     Yes,  very  dark. 

O.  Wa.s  that  sanii:)le  taken  from  bleeders  on  the  gaso- 
line headers?  A.     Yes. 

A.  Yes.  T  tnok  another  one  right  away  to  see  how 
it  looked.     Tt  was  the  same  color. 
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Q.     Did  you,  yourself,  take  a  sample  at  that  time? 

Q.     What  did  you  do  then? 

A.  Well,  I  called  out  to  the  pump  men  to  stop  pump- 
ing immediately.  [17] 

Q.     Did  the  pumping  stop  immediately? 

A.     Yes,  on  all  products. 

Q.     Did  you  go  on  board  the  vessel  ?  A.     I  did. 

Q.  Did  you  make  inquiry  of  any  one  of  the  vessels  or 
inquire  for  any  one  on  the  vessel? 

A.     Yes.     I  asked  for  the  pump  man  and  the  mate. 

Q.  Now,  do  you  remember  telephoning  for  any  repre- 
sentatives of  the  company  of  the  vessel's  operators  to 
come  out  and  see  what  the  trouble  was? 

A.  Yes.  We  called  up  Mr.  Hicks  and  Mr.  Stevens 
from  Seattle  to  come  out. 

Q.     Had  they  been  in  the  plant  earlier  in  the  day? 

A.     Yes,  they  were  out  earlier  in  the  day. 

Q.  Well,  now,  before  Mr.  Stevens  and  Mr.  Hicks 
came  out  to  the  plant,  did  you  go  on  the  vessel  with  Mr. 
Simonsen?  A.     Yes. 

Q.     Who  is  he?  A.     Marine  superintendent. 


Did  you  go  with  him  on  the  vessel?  A.     Yes. 

Did  you  make  Jnc|uiry  for  the  captain? 

We  did. 

Was  he  there?  A.     He  was  not  there. 

Did  you  make  inquiry  for  the  first  mate?  [18] 

We  did. 

And   the   first   mate   was   not   on  board? 

No. 

What  mate  was  on  duty? 

The  second  mate. 
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Q.     Did  you  talk  to  him?  A.     We  did. 

Q.     Xow,  did  you  inquire  for  the  pump  man? 

A.     Yes,  we  did. 

O.     Was  the  pump  man  on  duty? 

A.     He  was  not. 

Q.     Well,  what  pumj)  man  was  on  duty? 

A.     Some  relief  pump  man  was  on  duty  at  the  time. 

The  Court :  \\'hen  you  hrst  started  to  pump,  would 
there  be  a  test  made  at  the  time  of  the  beginning  of  the 
pumping? 

The  \\'itness:     That  is  customary,  sir. 

The  Court:  As  T  understand  it,  you  first  started  to 
jmm])  the  gasoline? 

The  Witness:     Yes. 

The  Court:     About  1:45? 

The  Witness :     Yes. 

The  Court :  And  then  about  an  hour  later  they  started 
to  pump  diesel  oil? 

The  Witness :  Tt  wasn't  quite  an  hour  later.  It  was 
about  a  half  hour  later  that  they  started  pumping  diesel 
oil. 

The  Court:  Then,  there  was  no  test  made  between 
1:4.=;  \\9]  and  2:45? 

The  \\^itness :  There  was  no  test  made  on  the  gasoline. 
There  was  a  test  made  on  gasoline  when  we  first  started 
to  ])um])  the  diesel  oil.  Wc  made  one,  and  then  we 
doubled  the  both  of  them  \\\).  Tt  is  customary  for  the 
ganger — he  stays  in  the  yard  as  a  general  rule..  The 
ganger  takes  samples  every  hour. 

O.  Ry  Mr.  Hall:  Was  a  sample  taken  of  gasoline 
every  hour  until  this  discolored  sample  was  obtained? 

A.     Yes. 
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The  Court:  Then,  as  I  understand,  it  would  be  prob- 
ably about  3  :45  before  they  found  that  the  gasoline  was 
off  color? 

The  Witness:  No,  I  would  say  around  4:00  or  a  little 
after  4:00.  Maybe  it  was  4:20.  It  was  around  4:00  or 
4:20. 

The  Court:  Then  the  first  two  tests  would  probably 
show  O.K.? 

The  Witness :  Yes.  There  were  three  tests  which 
showed  pretty  good  on  the  gasoline.  It  was  fine  as  far 
as  we  could  tell. 

Q.  By  Mr.  Hall:  Now,  did  Mr.  Stevens  and  Mr. 
Hicks  come  out  to  the  plant?  A.     Yes. 

Q.     Did  they  see  you  when  they  came  out  to  the  plant? 

A.     Yes. 

O.     Did  they  go  on  board  the  vessel? 

A.     Yes,  they  did.  [20] 

Q.  And  did  they  later  tell  you  that  they  thought  pump- 
ing might  be  resumed?  A.     They  did. 

Q.     What  did  they  say  about  it? 

A.  Well,  they  came  up  on  deck  and  said  they  thought 
that  disposed  of  this  matter  and  we  could  start  in  pump- 
ing again. 

Q.     Then,    you  did  resume  pumping? 

A.     We  did,  yes. 

O.  Did  you  take  samples  then  as  soon  as  the  pumping 
started  ? 

A.  T  took  samples  myself  then.  I  stood  right  at  the 
header  and  tcxjk  samples  of  the  gasoline  as  it  was  i)umped 
off. 

Q.     One  after  the  other? 

A.     Yes,  one  after  the  other. 
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Q.     Did   the  color  ui   the  gasoline  clear  up? 

A.     No. 

O.     How  hnvj^  did  that  pumpin^:^  go  on? 

A.      I  imagine  15  minutes. 

Q.     Was  the  pumping  sto])])ed  then? 

A.     Yes,  it  was  stopped. 

O.  Well,  now,  what  next  occurred  with  respect  to  the 
pumping  of  the  cargo? 

A.  \\\'ll.  we  talked  it  over  and  mutual  agreement  was 
made  to  shut  off  all  the  valves  in  the  boat  and  just  pump 
one  product.   [21] 

O.  V(ni  mean  somebody  made  that  suggestion  and  the 
others  thought  that  would  be  a  good  plan.  Is  that  what 
you  mean  by  "mutual  agreement''?  A.     Yes. 

O.     To  pump  one  product  at  a  time?  A.     Yes. 

O.     \\^ell,  then,  did  they  ])ump  one  product  at  a  time? 

A.     Yes.     They  started  pumping  diesel  oil. 

Q.     Have  you  the  deck  log?  A.     Yes. 

O.  T  notice  in  the  deck  log  of  the  vessel,  Mr.  Kil- 
bourn.  it  i^  stated  that  at  9:30  they  began  discharging 
diesel  oil.  Does  that  conform  to  your  recollection  as  to 
when  they  started  to  discliarge  diesel  oil  alone? 

A.      It  is  the  a])pr(^ximate  time,  T  think. 

O.  Xow.  when  that  discharge  of  the  diesel  oil  was 
resumed,  did  y^ni  continue  to  run  it  into  tank  8? 

A.     Yes. 

O.  h"'or  how  long  did  yoii  continue  to  nm  that  diesel 
oil  into  tank  8? 

A.      lentil   about   6:00  o'clock   in    the   morning. 

O.     To  what  depth  in  tank  8^  A.     About  18  feet. 
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Q.  And  then  was  the  flow  of  diesel  oil  diverted  into 
some  other  tank?  A.     Into  tank  41.   [22] 

The  Court :  Just  a  moment.  Do  I  understand,  then, 
in  the  diesel  oil  tank,  that  after  you  started  the  pumping 
of  diesel  oil  it  came  out  in  good  order? 

The  Witness:  So  far  as  we  could  tell  it  was  in  good 
order.  We  had  no  laboratory.  We  just  used  the  smell 
and  sight  test. 

The  Court :     But  it  appeared  to  be  in  good  order  ? 

The  Witness :     Yes. 

The  Court:  And  you  continued  to  dump  that  into 
tank  8  where  a  mixed  product  had  theretofore  been 
dumped  ? 

The  Witness:     Into  tank  8,  yes. 

The  Court:  In  other  words,  as  I  understand  it,  tank 
8  had  a  certain  amount  of  diesel  oil  before  you  started  to 
pump? 

The  Witness:     Yes. 

The  Court:  And  after  you  started  to  pump  and  you 
found  a  contaminated  product  flowing  into  tank  8,  into 
the  tank  line  that  led  to  tank  8 — 

The  Witness:  We  didn't  find  the  contaminated 
product  until  we  got  all  through  pumping  diesel  oil. 

Mr.  Hall :     I  will  clear  it  up,  your  Honor,  perhaps. 

O.  By  Mr.  Hall :  Was  there  any  way  of  telling 
whether  the  diesel  oil  was  contaminated  except  by  smelling 
it  at  that  time?  A.     At  that  time,  there  was  not. 

O.  The  only  other  method  would  have  been  a  labora- 
tory analysis,  would  it  not,  which  would  ha\e  taken 
time?  [23]  A.     Yes. 


86  United  S fates  of  Ameriea  vs. 

(Testimony  of  Fred  R.  Kilbourn) 

Q.  Did  you  until  sometime  in  the  morning  of  the  fol- 
lowing day,  that  is,  April  24,  did  you  at  any  time  before 
that  believe  that  the  diesel  oil  was  contaminated? 

A.     No. 

Mr.   Hall:     Docs  that  answer  the  point,  your  Honor? 

The  Court:     Yes. 

Q.  By  Mr.  Hall :  Now,  going  back  to  the  evening 
of  the  first  day,  that  is,  April  23,  were  the  samples  taken 
from  the  vessel's  tanks  on  the  evening  of  that  day? 

A.     They  were. 

Q.  Do  you  recall  what  tanks  they  took  the  samples 
from?  By  the  way,  was  it  this  ganger  of  yours  that  went 
over  and  took  the  samples? 

A.  Another  ganger  went  on,  a  party  by  the  name  of 
Knudson. 

Q.     Were  you  with  him? 

A.  I  was  on  the  deck  of  the  boat.  I  didn't  go  to 
each  tank,  but  T  saw  him  taking  samples. 

Q.  Do  you  know  how  deep  he  put  his  bottle  into  the 
tanks  on  that  occasion? 

A.  Oil,  I  would  judge  around  12  feet,  12  or  13  feet 
in  the  center  of  the  tanks. 

O.     Now,  that  evening,  did  you  take  any  samples  from 
tank  62  containing  ihe  Standard  gasoline? 
A.     We  did.   [24] 

O.  Did  you  send  those  samples  anywhere  the  following 
day? 

A.  Yes.  We  sent  them  the  first  thing  Friday  morn- 
ing or  the  next  morning,  to  Laucks  Laboratories  in 
.Seattle. 
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Q.  Did  you  send  samples  for  any  other  tank  with 
those  samples  from  the  vessel's  tank  and  the  samples 
from  tank  62? 

A.     Yes.     We  sent  a   sample   from   tank  8. 

The  Court:     That  is  your  own  tank? 

The  Witness:     Yes,  sir. 

The  Court :  He  asked  you  whether  there  were  any 
from  tanks  of  the  vessel. 

Mr.  Hall:  Well,  I  think  he  just  testified  he  sent  in 
the  samples  from  the  vessel's  tank,  from  No.  62  and 
from  boat  tank  8.     Is  that  right? 

The  Witness :     Yes. 

Q.  By  Mr.  Hall :  Now,  did  Lauks  Laboratories 
report  to  your  office  by  telephone  the  results  of  their 
analyses  of  these  samples? 

A.  Yes.  As  soon  as  they  worked  through  the  an- 
alysis, they  telephoned  out  to  us  the  results  of  the  test. 

O.  Did  they  subsequently  confirm  that  report  by  a 
written  report?  A.     They  did. 

Mr.  Hall:  T  ask  that  these  sheets  be  marked  as 
Libelant's  Exhibits  next  in  order. 

The  Court:     Any  objection?  [25] 

Mr.  Mack:  No,  no  objection.  Of  course,  technically 
speaking  T  suppose  they  are  hearsay,  but  these  people  are 
here  from  Laucks  Laboratories  and  T  suppose  would  back 
up  their  reports.     So,  T  won't  make  any  objection. 

The  Court :     They  may  be  admitted. 

(The  documents  referred  t(^  were  marked  as  Libelant's 
Exhibit  Nos.  2.  3.  4  and  5,  and  were  received  in  evidence.) 
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[LIBELANT'S  EXHIBIT  NO.  2] 


CERTIFICATE 


Bonded  and  Authorized 

By 

New  York  Produce  Exchange 

American  Bureau  of  Shipping 

U.  S.  Treasury  Department 

Limited  Referee  Chemist 

American  Oil  Chemists  Society 

Laboratories : 

Seattle.  Wash. 

Vancouver,  B.  C. 

Representatives : 
Tacoma,  Wash. 
Portland,  Ore. 
Astoria,  Ore. 
Spokane,  Wash. 
Aberdeen,  Wash. 


Members  Of : 

American  Wood  Preservers  Ass'n 

American  Council  Of  Commercial 

Laboratories 

Pacific  N.  W.  Section  Of  The  American 

Ass'n  Of  Cereal  Chemists 

Assoc.  Of  Consulting  Chemists 

And  Chemical  Engineers,  Inc. 

.\merican  Society  For  Testing  Materials 

Am.  Inst.  Mining  &  Metallurgical  Engrs. 

Amer.  Institute  Of  Chemical  Engineers 

American  Institute  Of  Chemists 

American  Chemical  Society 

National  Safety  Council 


Cable  Address  "Laux' 
Established  1908 


LAUCKS  LABORATORIES,  INC. 

Analytical  and  Consulting 

Chemists  •  Assayers 

Spectrographers 

Metallurgists 

Engineers 

Samplers  •  Inspectors 

911  Western  Ave.         Seattle 

April  28,  1943 

Report  No.  82715 
Standard  ( )il  (^ompany  of  California 
Point  Wells,  Washington 
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(Libelant's  Exhibit  No.  2) 
Gentlemen : 

We  hereby  certify  that  we  have  tested  samples  of 
DIESEL  OIL 
submitted  to  us  by  you,  and  we  have  to  report  as  follows: 

Flash  Point 
Marked  (Pensky-Martin) 

A— 5-P   178°  F. 

B— 5-C   178°  F. 

C— 5-S    178°  R 

D— 6-P   174°  F. 

E— 6-C   175°  F. 

F— 7-P    177°  F. 

G—7-C   175°  F. 

H — 7-S  (composite  of  2  qt.  cans)..         174°  F. 

Respectfully  submitted, 
LAUCKS  LABORATORIES,  INC. 
By  L  L  Hefferline 
LLH  :ch 

This  report  is  submitted  for  the  exclusive  use  of  the  person,  partnership, 
or  corporation  to  whom  it  is  addressed,  and  neither  the  report  nor  the 
name  of  these  laboratories  nor  of  any  members  of  its  staff,  may  be  used 
in  connection  with  the  advertising  or  sale  of  any  product  or  process  without 
written  authorization.  This  company  accepts  no  responsibility  except  for  the 
due  performance  of  inspection  and/or  analysis  in  good  faith  and  according 
to  the  rules  of  the  trade  and  of  science. 

fEndorscdJ:  No.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  Exhibit  No.  2,  Filed  Jan.  30,  1945.  Ed- 
mund L.  Smith,  Clerk;  by  M.  K.  W..  Deputy  Clerk. 
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[LIBELAXT'S  KXHIllIT  x\0.  3] 


CERTIFICATE 


Bonded  and  Authorized 

By 

New  York  Produce  Exchange 

American  Bureau  of  Shipping 

U.  S.  Treasury  Department 

Limited  Referee  Chemist 

American  Oil  Chemists  Society 

Laboratories : 

Seattle,  Wash. 

\'ancouvcr,  B.  C. 

Representatives  : 
Tacoma,  V\  ash. 
Portland,  Ore. 
Astoria,  Ore. 
Spokane,  Wash. 
Aberdeen,  W  ash. 


Members  Of: 

American  Wood  Preservers  Ass'n 

American  Council  Of  Commercial 

Laboratories 

Pacific  N.  W.  Section  Of  The  .American 

Ass'n  Of  Cereal  Chemists 

Assoc.  Of  Consulting  Chemists 

And  Chemical  Engineers,  Inc. 

.American  Society  For  Testing  Materials 

Am.  Inst.  Mining  &  Metallurgical  Engrs. 

.Amer.  Institute  Of  Chemical  Engineers 

American  Institute  Of  Chemists 

.American  Chemical  Society 

National  Safety  Council 


Cable  Address  "Laux" 
Established  1908 


LAUCKS  LABORATORIES,  INC. 

Analytical  and  Consulting 

Chemists  •  Assayers 

Spectrographers 

Metallurg-ists 

Engineers 

Samplers  •  Inspectors 

911  Western  Ave.         Seattle 
April  28,  1943 

Report  No.  82716 
Standard  ( )il  Company  of  California 
Point   Wells,  Washington 

Gentlemen : 

\Vc  luTi'hy  certify  that  we  have  tested  the  sample  of 

GASOLINE 

submitted  to  us  by  you,  and  we  have  to  report  as  follows: 
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(Libelant's  Exhibit  No.  3) 

Marked:    3-C 
Distillation : 

Boiling  Point  104°   F. 

5  cc  off  at 134°  F. 

10  cc  off  at 150°  F. 

20  cc  off  at 174°  F. 

30  cc  off  at 196°  F. 

40  cc  off  at 218°  F. 

50  cc  off  at 238°  R 

60  cc  off  at 257°  F. 

70  cc  off  at 274°  F. 

80  cc  off  at 290°  F. 

90  cc  off  at 315°  F. 

95  cc  off  at  336°  F. 

End  Point  358°  F. 

Recovered  98.5% 

Residue  1.0% 

Loss    0.5% 

Respectfully  submitted, 

LAUCKS  LABORATORIES,  INC. 
By  L  L  Hefferline 
LLH  :ch 

This  report  is  submitted  for  the  exclusive  use  of  the  person,  partnership, 
or  corporation  to  whom  it  is  addressed,  and  neither  the  report  nor  the 
name  of  these  laboratories  nor  of  any  members  of  its  staff,  may  be  used 
in  connection  with  the  advertising  or  sale  of  any  product  or  process  without 
written  authorization.  This  company  accepts  no  responsibility  except  for  the 
due  performance  of  inspection  and/or  analysis  in  good  faith  and  according 
to  the  rules  of  the  trade  and  of  science. 

[Endorsed]:  No.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  Exhibit  Xo.  3.  Filed  Jan.  30,  1945.  Ed- 
mund L.  Smith,  Clerk;  by  M.  E.  \V.,  Deputy  Clerk. 
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I  LIBELANT'S  KXMIBIT  NO.  4] 
CERTIFICATE 

Bonded  and  Authorized  iMemI.ers  Of : 

\\y  American  Wood  Preservers  Ass'n 

Xew  York  Produce  Exchange  American  Council  Of  Commercial 

American  Bureau  of  Shipping  Lal>oratories 

U.  S.  Treasury  Department  Pacific  N.  W  .  vSection  Of  The  American 

Limited  Keferee  Chemist  Ass'n  Of  Cereal  Chemists 

American  Oil  Chemists  SvXiieiy  Assoc.  Of  Consulting  Chemists 

And  Chemical  Engineers,  Inc. 

Laboratories  :  American  Society  For  Testing  Materials 

Seattle,  Wash.  .'\m.  Inst.  Mining  &  Metallurgical  Engrs. 

Vancouver,  B.  C.  Amcr.  Institute  Of  Chemical  Engineers 

.American  Institute  Of  Chemists 

Representatives  ;  American  Chemical  Society 

Tacoma,  Wash.  National  Safety  Council 
Portland,  Ore. 
Astoria,  Ore. 

Spokane,  Wash.  Cable  .Address  "Laux" 

Aberdeen,  Wash.  Established  1908 

LAUCKS  LABORATORIES,  INC. 

Analytical  and  Consulting 

Chemists  •  Assay ers 

Spectro^raphers 

Metallurgists 

Engineers 

Samplers  •  Inspectors 

911  Western  Ave.         Seattle 

April  26,  1943 

Report  No.  82684-A 
Standard  Oil  Company  of  California 
Point  Wells,  Washington 
Gentlemen : 

We  hereby  certify  that   \vc  have  tested  the  saiuple  of 
DIESEL  FUEL  OIL 
submitted  to  us  by  you.  and  \vc  have  to  report  as  follows: 

Marked:    Diesel    Inicl  Oil  Tank  S 
Flash  Point   (Closed  Cup) Mashes  at  room  tem])erature 

(70°  F.) 
Respectfully  submitted, 

LAUCKS  LAHORATORIES,  INC. 
I]y  L  L  Hefferline 

LLILjm 
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This  report  is  submitted  for  the  cxchisive  use  of  the  person,  partnership, 
or  corporation  to  whom  it  is  addressed,  and  neither  the  report  nor  the 
name  of  these  laboratories  nor  of  any  members  of  its  staff,  may  be  used 
in  connection  with  the  advertising  or  sale  of  any  product  or  process  without 
written  authorization.  This  c  >mpan.\-  accepts  no  responsibility  except  for  the 
due  performance  of  inspection  and/or  analysis  in  good  faith  and  according 
to  the  rules  of  the  trade  and  of  science. 

[Endorsed]:  No.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  Exhibit  No.  4.  Filed  Jan.  30,  1945.  Ed- 
mund L.  Smith,  Clerk;  by  M.  E.  W.,  Deputy  Clerk. 
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CERTIFICATE 


Bonded  and  Authorized 

By 

New  York  Produce  Exchange 

American  Bureau  of  Shipping 

U.  S.  Treasury  Department 

Limited  Referee  Chemist 

American  Oil  Chemists  Society 

Laboratories : 

Seattle,  Wash. 

Vancouver,  B.  C. 

Representatives : 
Tacoma,  Wash. 
Portland,  Ore. 
Astoria,  Ore. 
Spokane,  Wash. 
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Gentlemen : 

We  hereby  certify  that  we  have  tested  the  sample  of 

GASOLINE 

submitted  to  us  by  you,  and  we  have  to  report  as  follows: 

Marked :    Stnd.  Gas  Tank  62 

Distillation: 

Boiling  Point  102°   F. 

5  cc  off  at 136°   F. 

10  cc  off  at 151'  F. 

20  cc  off  at 180°   F. 

30  cc  off  at 208°   F. 

40  cc  off  at 234°   F. 

50  cc  off  at 256°   F. 

60  cc  off  at 278°   F. 

70  cc  off  at 299°  F. 

80  cc  off  at 330°  F. 

87  cc  off  at 374°  F. 

88  cc  off  at 392°  F. 

89  cc  off  at 410°  F. 

89  cc  off  at 428°   F. 

90  cc  off  at 460°   F. 

92  cc  off  at 510°   F. 

%  off  at  122°  F 2.0 

%  off  at  140^  F 7.0 

%  ntt  at   158     F 12.0 

%  off  at  176°  F 19.0 

%  off  at   194     F 25.0 

%  off  at  212°  F 31.5 

%  off  at  230^   F 39.5 

%  off  at  248°  F 46.0 

.%  off  at  266^   F 55.0 
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%  off  at  284°  F 64.0 

%  off  at  302°  F 72.0 

%  off  at  320°  F 77.5 

Standard  Oil  Co.  of  Calif.        -2-        Report  No.  82684-B 

%  off  at  SSS""  F 81.5 

%  off  at  356°  F 84.0 

Recovered 92.0% 

Residue 7.0% 

Loss   L0% 

Respectfully  submitted, 

LAUCKS  LABORATORIES,  INC. 

By  L  L  Hefferline 
LLH  :jm 

This  report  is  submitted  for  the  exckisive  use  of  the  person,  partnership, 
or  corporation  to  whom  it  is  addressed,  and  neither  the  report  nor  the 
name  of  these  laboratories  nor  of  any  members  of  its  staff,  may  be  used 
in  connecti-on  with  the  advertising  or  sale  of  any  product  or  process  without 
written  authorization.  This  company  accepts  no  responsibility  except  for  the 
due  performance  of  inspection  and/or  analysis  in  good  faith  and  according 
to  the  rules  of  the  trade  and  of  science. 

[Endorsed]:  No.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  Exhibit  No.  5.  Filed  Jan.  30,  1945.  Ed- 
mund L.  Smith,  Clerk;  by  M.  E.  W.,  Deputy  Clerk. 

Q.  By  Mr.  Hall :  I  show  you  documents  which  have 
now  been  marked  Libelant's  Exhibits  2,  3,  4,  and  5,  and 
ask  you  if  those  are  the  reports  which  came  to  you  from 
Laucks  Laboratories  with  respect  to  these  samples  taken 
from  the  vessel's  tanks,  the  sam])le  taken  from  tank  62, 
and  the  sample  taken  from  shore  tank  8. 

A.     That  is  correct. 
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().  Now,  with  reference  to  the  document  which  is 
marked  Libehmt's  Exhibit  2,  where  was  the  oil  taken 
from  which  is  referred  to  in  that  report? 

A.  It  was  taken  from  the  ship's  tanks,  5  port,  5  center 
and  5  starboard  tank,  6  ])ort  and  6  center,  7  port,  7  center 
and  7  starboard  tanks  of  diesel. 

O.  Does  that  report  shcnv  a  merchantable  or  an  un- 
merchantable product  ? 

A.     Tt  shows  a  merchantable  product. 

O.  Now,  I  show  you  the  document  which  is  marked 
Libelant's  Exhibit  3,  and  ask  you  where  the  fluid  was 
taken    [26]    from  which  is  the  subject  of  that  report? 

A.  That  was  taken  from  the  gasoline  tanks  of  the 
boat.     That  is  2,  3  and  4. 

O.  Is  that  in  other  words  a  combination  sample  from 
the  gasoHne  tanks  2,  3  and  4? 

A.  Yes.  We  call  it  a  composite  sample.  They  are 
all  poured  together  and  taken  in  one  test. 

O.  Can  you  tell  us  why  you  didn't  have  a  separate 
report  with  respect  to  separate  samples  from  the  vessel's 
tanks  2,  3  and  4. 

A.     T(^  speed  up  the  tests  was  the  main  reason. 

O.  Now,  where  was  the  fluid  taken  from  which  is  the 
subject  of  the  rei)ort  which  is  marked  Libelant's  Ex- 
hibit 4? 

A.     That  was  drawn  from  tank  No.  8,  diesel  fuel  tank. 

O.  i^irst.  let  me  ask  you,  d(^es  the  report  which  is 
marked  Lihclant'-s  I^xhilnt  3  show  a  merchantable  or  un- 
merchantable product?^ 

A.     That   is  a  merchantable  product. 
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Q.  Does  the  report  which  is  marked  Libelant's  Exhibit 
4  show  a  merchandable  or  unmerchantable  product? 

A.     Unmerchantable. 

The  Court:     What  type  does  that  refer  to? 

Q.  By  Mr.  Hall:  Where  was  the  fluid  taken  from 
that  is  illustrated  in  Libelant's  Exhibit  4? 

A.     From  tank  8. 

Q.     This  is  diesel?   [27]  A.     Diesel  fuel. 

Mr.  Mack:     That  was  the  shore  tank? 

The  Witness:     Yes. 

Q.  By  Mr.  Hall:  Where  was  the  fluid  taken  from 
which  is  the  subject  of  the  report  which  is  marked 
Libelant's  Exhibit  5?  A.     From  tank  62. 

O.  Does  that  show  a  merchantable  or  unmerchantable 
product?  A.     Unmerchantable  product. 

Q.  And  by  ''unmerchantable"  you  mean  a  contamin- 
ated product?  A.     Yes. 

Q.  Now,  were  these  telephone  messages  you  got  from 
Laucks  Laboratories  on  the  morning  of  April  24  the  same 
in  substance  as  these  written  reports  later  shown  you? 

A.     Yes,  they  were. 

Q.  Now,  was  the  receipt  of  that  telephone  advice  from 
Laucks  Laboratories  the  first  intimation  or  first  knowl- 
edge you  had  had  that  the  diesel  shore  tank  8  was 
contaminated?  A.     Tt  was. 

O.  T  think  you  said  already  that  none  of  the  samples 
of  diesel  taken  at  the  dock  lieaders  had  indicated  by  smell 
any  contamination  with  gasoline.     Is  that  correct? 

A.     That  is  right. 

Q.  Now,  the  log  of  the  vessel  states  that  on  April 
[28]   24,  1943,  they  finished  discharging  all  diesel  oil  at 
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6:10  in  the  evening.     Does  that  conform  to  your  recol- 
lection? A.     It  does. 

O.  Did  they  then  start  to  pump  the  gasoline  out  of 
the  vessel? 

A.  They  did.  Not  right  away,  it  was  a  couple  of 
hours  which  elapsed  before  they  started  the  gasoHne. 

Q.  Now,  when  they  started  to  run  the  gasoline  out  of 
the  vessel,  did  they  first  run  it  into  shore  tank  62? 

A.     They  started  to  pump  again  to  shore  tank  62. 

Q.  Now,  will  you  tell  us  what  procedure  they  followed 
in  running  that  gasoline  out  of  the  vessel  in  seeing  that 
each  tank  was  clear  before  they  changed  to  another  shore 
tank? 

A.  When  they  started  to  pump  the  gasoline  by  itself, 
it  was  still  oiT  color,  so  they  decided  to  try  each  tank 
and  see  how  long  before  it  cleared  up,  and  they  started  to 
])ump  the  bottoms  off  each  tank  until  they  were  cleared. 
Tank  2  on  the  vessel  was  a  little  longer  clearing  up.  It 
took  about  a  hall  hour,  showing  there  was  diesel  oil  on  the 
bottom  of  the  tank. 

Q.  These  tanks  in  the  vessel  are  run  crosswise  of  the 
vessel,  are  they  not?  A.     Yes. 

O.  And  there  is  a  j^ort,  a  starboard  and  a  center  tank 
on  each  of  those  crosswise  sections.     Is  that  correct?  |29] 

A.     Yes. 

O.  X(^w,  the  gasoline  on  the  vessel  was  in  tanks  2, 
3  and  4^  A.     2,  3,  4  and  9. 

(}.  However,  up  to  the  time  we  are  talking  about  now, 
there  hadn't  been  anything  discharged  out  of  tank  9? 
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A.     That  is  right. 

Q.  Now,  then,  in  running  out  the  gasoline  separately, 
did  they  run  it  first  out  of  tank  4? 

A.     It  was  out  of  tank  4. 

Q.  Were  samples  taken  at  the  dock  headers  frequently 
as  that  was  run?  A.     Yes. 

Q.  Now,  did  the  samples  taken  at  the  dock  headers 
clear  up  so  that  a  point  was  reached  where  the  gasoline 
coming  out  of  tank  4  was  clear?  A.     Yes. 

Q.  Did  they  switch  and  take  the  gasoline  out  of  some 
other  tank?  A.     Yes.     They  started  tank  3. 

Q.     Did  they  do  the  same  thing  there?  A.     Yes. 

Q.  Pumped  out  of  that  until  the  gasoline  showed 
clear?  A.     That  is  right. 

Q.     Did  they  then  go  to  another  tank? 

A.     They  went  to  tank  2.   [30] 

Q.  Did  they  pump  that  until  the  gasoline  showed 
clear?  A.     They  did. 

Q.  Now,  your  information  as  to  what  tanks  they  were 
pumping  from,  of  course,  came  from  information  people 
on  the  vessel  gave  you.  did  it? 

A.     Yes,  that  is  right. 

Q.  While  they  were  clearing  these  three  tanks,  was 
the  gasoline  being  run  into  shore  tank  62? 

A.     It  was. 

Q.  All  right.  Now,  when  the  product  in  each  of  those 
tanks  was  running  clear,  was  there  a  shift  made  to  another 
shore  tank? 
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A.  Yes.  As  soon  as  it  cleared  uj),  we  shifted  over  to 
tank  61.     Tank  62  was  then  ck:)sed. 

Q.  The  suction  lines  that  take  the  fluid  out  of  the 
ship's  tank  arc  on  the  bottom  of  the  tank,  are  they  not? 

A.     That  is  correct. 

Q.  Now,  the  lo^  of  the  vessel  show's  that  on  April 
2S.  1943,  they  finished  discharging^  all  gasoline  at  5:10 
in  the  morning.      Is  that  about  your  recollection? 

A.     That  is  right. 

Q.  Now,  after  the  entire  cargo  was  discharged  from 
the  vessel,  were  any  further  samples  taken  from  shore 
tanks  41  and  61  ? 

A.     Yes;  we  took  samples  from  tanks  41   and  61. 

O.     Did  you  take  another  sample  out  of  tank  8?   [31] 

A.     We  did. 

O.  Were  those  samples  sent  to  Laucks  Laboratories 
for  testing?  A.     They  were. 

Q.  Did  you  subscciuently  receive  reports  from  Laucks 
Laboratories  as  to  those  tests?  A.     We  did. 

Mr.  Hall :  1  ask  that  these  sheets  be  marked  as 
Libelant's   Kxhibits  next  in  order. 

The  Court:     Any  objection? 

Mr.  Mack:     No  objection. 

Tlie  (\)urt :     They  may  be  admitted. 

(The  documents  referred  to  were  marked  as  Lilx^lant's 
Exhibits  Nos.  6  and  7.  and  were  received  in  evidence.) 
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CERTIFICATE 

Bonded  and  Authorized  Members  Of : 

By  American  Wood  Preservers  Ass'n 

New  York  Produce  Exchange  American  Council  Of  Commercial 

American  Bureau  of  Shipping  Laboratories 

U.  S.  Treasury  Department  Pacific  N.  W.  Section  Of  The  American 

Limited  Referee  Chemist  Ass'n  Of  Cereal  Chemists 

American  Oil  Chemists  Society  Assoc.  Of  Consulting  Chemists 

And  Chemical  Engineers,  Inc. 

Laboratories  :  American  Society  For  Testing  Materials 

Seattle,  Wash,  Am.  Inst.  Mining  &  Metallurgical  Engrs. 

Vancouver,  B.  C.  Amer.  Institute  Of  Chemical  Engineers 

American  Institute  Of  Chemists 

Representatives  :  American  Chemical  Society 

Tacoma,  Wash.  National  Safety  Council 
Portland,  Ore. 
Astoria,  Ore. 

Spokane,  Wash.  Cable  Address  "Laux" 

Aberdeen,  Wash.  Established  1908 

LAUCKS  LABORATORIES,  INC 

Analytical  and  Consulting 

Chemists  •  Assayers 

Spectrographers 

Metallurgists 

Engineers 

Samplers  •  Inspectors 

911  Western  Ave.         Seattle 

April  26,  1943 

Report  No.  82680 
Standard  Oil  Company  of  California 
Point  Wells,  Washington 
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Gentlemen : 

We  hereby  certify  that  we  have  tested  the  sample  of 
DIESEL  FURNACE  OIL 
submitted  to  us  by  you,  and  we  have  to  report  as  follows: 
Marked:     A — Diesel   Furnace  Oil  Tank   #41 
B— Diesel  Furnace  Oil  Tank   #8 
A  B. 

Flash  Point  (  Pensky-Martin  )..160    V.      Flashes  at  room 

temperature 
(73°  F. 

Respectfully  submitted, 
LAUCKS  LABORATORIES,  INC. 
By  L  L  Hefferline 

LLH  :jm 

This  report  is  submitted  for  the  exclusive  use  of  the  person,  partnership, 
or  corporation  to  whom  it  is  addressed,  and  neither  the  report  nor  the 
name  of  these  laboratories  nor  of  any  meml)crs  of  its  staff,  may  be  used 
in  connection  with  the  advertising  or  sale  of  any  product  or  process  without 
written  authorization.  This  company  accepts  no  responsibility  except  for  the 
due  performance  of  inspection  and/or  analysis  in  pood  faith  and  according 
to  the  rules  of  the  trade  and  of  science. 

[Endorsed]:  No.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  I^Lxhibit  Xo.  h.  Filed  Jan.  30,  1945.  Ed- 
mund L.  Smith,  Clerk:  by  M.  L.  \V.,  Deputy  Clerk. 
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CERTIFICATE 


Bonded  and  Authorized 

By 

New  York  Produce  Exchange 

American  Bureau  of  Shipping 

U.  S.  Treasury  Department 

Limited  Referee  Chemist 

American  Oil  Chemists  Society 

Laboratories  : 

Seattle,  Wash. 

Vancouver,  B.  C. 

Representatives : 
Tacoma,  Wash. 
Portland,  Ore. 
Astoria,  Ore. 
Spokane,  Wash. 
Aberdeen,  Wash. 


Members  Of: 

American  Wood  Preservers  Ass'n 

American  Council  Of  Commercial 

Laboratories 

Pacific  N.  W.  Section  Of  The  American 

Ass'n  Of  Cereal  Chemists 

Assoc.  Of  Consulting  Chemists 

And  Chemical  Engineers,  Inc. 

American  Society  For  Testing  Materials 

Am.  Inst.  Mining  &  Metallurgical  Engrs. 

Amer.  Institute  Of  Chemical  Engineers 

American  Institute  Of  Chemists 

American  Chemical  Society 

National  Safety  Council 


Cable  Address  "Laux' 
Established  1908 


LAUCKS  LABORATORIES,  INC. 

Analytical  and  Consulting 

Chemists  •  Assayers 

Spectrographers 

Metallurgists 

Engineers 

Samplers  •  Inspectors 

911  Western  Ave.         Seattle 

April  30,  1943 

Report  No.  82760-A 
Standard  Oil  Company  of  California 
Point  Wells,  Washington 
Gentlemen : 

We  hereby  certify  that  we  have  tested  the  sample  of 
GASOLINE 
submitted  to  us  by  you,  and  we  have  to  report  as  follows: 
Marked :     4/26/43,  Stud.  Gas  Egg  Harbor 

Tank  #61 
Distillation : 

Boiling  Point  105°   F. 

5  cc  off  at 132^   F. 
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10  cc  off  at 150°  F. 

20  cc  off  at 180°   F. 

30  cc  off  at 208°  F. 

40  cc  off  at 228°  F. 

30  cc  off  at 245°   F. 

oOccoffat 261°  F. 

70  cc  off  at 277°  F. 

80  cc  off  at 295°  F. 

90  cc  off  at 319°  F. 

95  cc  off  at 347°  F. 

End  Point  370°   F. 

%  off  at  122°  F 3.0 

%  off  at  167°  F 15.5 

%  off  at  212°  F 31.5 

%  off  at  257°  F 57.5 

%  off  at  302°  F 83.0 

%  off  at  347"  F 95.0 


r? 


Recovered    97.5% 

Residue  1.5% 

Loss   1.0% 

Respectfully  submitted, 
LAUCKS  LABORATORIES,  INC 
By  L  L  Hcffcrline 
LLIIimh 

This  report  is  submitted  for  the  cxchisivc  use  of  the  person,  partnership, 
or  corporation  to  whom  it  is  addressed,  and  neither  the  report  nor  the 
name  of  these  laboratories  nor  of  any  members  of  its  staff,  may  be  used 
in  connectinn  with  the  advertising  or  sale  of  any  product  or  process  without 
writtrn  authorization.  This  company  accepts  no  responsibility  except  tor  the 
due  performance  of  inspection  and/or  analysis  in  jijood  faith  and  according 
to  the  rules  of   the  trade  and  of  science. 

|lui(l(.r.scd|  :  Xo.  3490-BH  Adni.  Std.  Oil  Co.  vs. 
L'.  .s.  A.  Lil).  Exhibit  Nu.  7.  Filed  Jan.  30,  1945.  Ed- 
niinul  L.  Smith.  Clerk:  by  M.  \\.  \V..  I)e])uty  Clerk. 
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Q.  By  Mr.  Hall:  I  show  you  a  document  which  has 
been  marked  Libelant's  Exhibit  6  and  ask  you  where  the 
fluid  came  from  which  is  the  subject  of  that  report. 

A.     Diesel  tank  41  and  diesel  tank  8. 

Q.  What  does  that  report  show  with  respect  to  the 
diesel  from  tank  41  ?  Was  it  a  merchantable  or  un- 
merchantable product? 

A.     41  was  a  merchantable  product. 

Q.  With  respect  to  the  diesel  from  shore  tank  8,  what 
was  that?  A.     Unmerchantable. 

O.  And  by  unmerchantable,  you  mean  contaminated? 
[32]  A.     Yes. 

Q.  Where  was  the  fluid  there  taken  from  that  is  the 
subject  of  the  report  which  is  marked  Libelant's  Exhibit 
7?  A.     That  was  taken  from  tank  61. 

Q.  Does  that  show  a  merchantable  or  unmerchantable 
product?  A.     A  merchantable  product. 

O.  In  April  of  1943  were  there  any  facilities  at  Point 
Wells  for  reprocessing  contaminated  petroleum  products? 

A.     None  whatever. 

The  Court:  Haven't  you  gentlemen  stipulated  as  to 
the  means  of  arriving  at  damages,  if  any?  In  other 
words,  the  necessity  of  bringing  the  product  back  to  El 
Segundo   for  reconditioning? 

Mr.  Hall:  We  have  stii)ulated  that  witnesses  would 
testify,  yes,  your  Honor,  as  to  the  damages,  based  upon 
the  theory  that  we  are  entitled  to  damages  not  only  for 
what  came  out  of  the  vessel,  but  for  that  residue  in  the 
tanks  which  was  contaminated. 

The  Court :  T  undersland  that.  T  was  wondering  if  it 
was  going  to  be  necessary  to  bring  in  evidence  to  the  effect 
that  it  \\as  necessary  to  bring  this  contaminated  oil  l^ack 
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to  El  Segiindo  for  refinement,  on  whether  it  had  a  mar- 
ketable value  in  that  condition  at  Fort  Wells,  or  whether 
there  w^ere  other  facilities  for  such  refinement. 

Mr.  Mack:  I  think  he  has  covered  it  already,  your 
[2>Z]  Honor.  I  am  sure  the  situation  is  that  they  had  no 
facilities  up  there  whatever  for  refining. 

The  Court :  Then  the  contaminated  products  would 
not  have  a  marketable  value.  I  think  that  should  be 
established,  in  other  words,  whether  the  contaminated 
product    had  a  marketable  value  at  Point  Wells. 

Mr.  Mack:     Perhaps  Mr.  Kilbourn  can  establish  that. 

The  Court :  Would  those  contaminated  products  have 
any  marketable  value  in  their  commingled  condition? 

The  Witness:     No,  sir.     They  would  have  none  at  all. 

The  Court :  Can  you  tell  me  how  many  barrels  of 
merchantable  product  was  removed  from  the  vessel? 

The  Witness:     I  can't  without  the  records. 

Mr.  Hall :  May  I  have  the  court's  question  and  the 
answer  read? 

(The  record  w^as  read.) 

The  Court :  The  thought  T  have  in  mind,  counsel,  is 
that  there  is  i)erhaps  going  to  be  some  argument  between 
you  as  to  whether  or  not  you  are  entitled  to  recover  for 
the  portion  in  the  tanks  contaminated,  and  T  would  like 
to  bring  out  the  segregations  in  order  that  the  facts  may 
he  clear,  so  that  when  this  case  eventually  goes  to  the 
Circuit  Ccnirt,  they  will  he  able  t(^  finally  settle  it  without 
sending  it  back  fc^r  a  retrial  on  s(^me  issues. 

Mr.  Hall:  Yes,  sir.  I  will  see  that  you  are  furnished 
with  those  figures.  The  amendment  to  the  libel  that  I 
put  in  fvM]  this  morning  of  course  gives  a  part  of  those. 
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That,  plus  the  stipulation  which  1  will  later  read,  I  believe, 
will  complete  the  set  of  figures. 

Q.  By  Mr.  Hall:  When  you  saw  that  discolored 
sample  that  was  taken  about  4:30  in  the  afternoon  of  the 
first  day,  did  you  come  to  the  conclusion  at  once  that  diesel 
had  gotten  into  the  gasoline?  A.     We  did. 

Q.  And  that  was  indicated  by  the  color  and  the  smell, 
was  it? 

A.  The  color  and  the  smell  both.  There  was  a  very 
decided  smell  of  diesel  oil. 

The  Court:  The  gasoline  got  into  the  diesel,  too. 
didn't  it? 

The  Witness:     It  did,  yes. 
Mr.   Hall:     That  is  all. 

Cross-Examination 
By  Mr.  Mack: 

Q.  Mr.  Kilbourn,  referring  again  now  to  Libelant's 
Exhibit  1  for  a  minute.  Referring  to  the  layout  up  there 
at  Point  Wells,  is  my  understanding  correct  that  from  the 
time  diesel  or  gasoline  from  the  vessel  started  into  your 
risers,  from  that  time  on,  you  had  sole  charge  and  control 
of  the  respective  products? 

A.  We  had  from  the  shore  tank,  from  the  dock  on, 
yes. 

Q.     That  was  what  T  meant.    [35]  A.     Yes. 

Q.  Now,  as  T  understand  it,  you  furnislicd  the  gasoline 
hose  and  the  diesel  hose  that  attached  to  the  lines  (^n  the 
vessel?  A.     We  did,  that  is  right. 

Q.  And  then  the  two  discharging  hoses,  as  they  are 
sometimes  called,  attached  to  the  lines  on  the  vessel  which 
were  50  feet  long.     Is  that  right?  A.     Yes. 
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Q.     Which  were  attached  to  the  risers  on  the  dock? 

A.     That  is  right. 

(J.  Then  the  risers  on  the  dock  carried  the  respective 
products  whereever  you  routed  them.     Is  that  right? 

A.  They  followed  the  pipe  line  through  the  tank,  and 
the  routing  in  the  tanks  was  done  in  the  valves  of  the 
respective  tanks. 

The  Court :  But  you  routed  the  gasoline  at  these 
risers,  I  believe  you  call  them? 

The  Witness :     Yes,  risers. 

The  Court :  And  then  you,  from  that  time  on,  routed 
to  the  various  tanks? 

The  Witness:     That  is  right,  yes. 

Q.  By  Mr.  Mack:  Putting  it  another  way,  Mr. 
Kilbourn,  from  the  minute  the  gasoline  and  the  diesel  went 
into  the  discharging  hose,  the  ship,  from  that  time  on, 
had  nothing  whatever  to  do  with  where  those  products 
went,  did  it?  |36]  A.     No,  that  is  right. 

Q.  Now,  at  any  time  during  the  discharging  operation, 
did  you  tell  the  ship  or  any  of  its  crew  or  oj)erators  where 
you    were    putting   these    respective   products? 

A.     No. 

Q.  In  other  words,  t(^  use  a  familiar  phrase  of  the 
street,  it  was  strictly  your  own  business  where  you  put 
them.      Isn't  that  right?  A.     Yes. 

Q.  Now.  is  there  any  kind  of  a  device  or  contraption 
at   the  Point  Wells  plant  called  a  ''manifold"? 

A.     There  is.  yes. 

O.     Where  would  that  be? 

A.     Tn  the  jjump  house. 

(J.      Where  is  the  pum])  house? 

A.  It  is  located  right  here  between  the  boiler  room 
and  tank  three  and  four. 
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Q.  It  is  right  on  the  map  where  the  words  ''block 
valve"  in  red  ink  appear,  ri^ht  in  that  vicinity? 

A.     Yes. 

Q.  In  moving  the  i)rodiicts  from  the  ship  after  they 
came  into  your  lines,  around  in  your  yard  there,  was  a 
pump  necessary?  A.     No,  no  pump  was  necessary 

Q.  What  carried  the  products  to  their  ultimate 
destination  in  your  storage  facilities?  \?)7\ 

A.     The  pump  from  the  ship. 

O.  Now,  with  respect  to  the  gasoline,  I  understand 
the  gasoline  lines  are  marked  in  red  on  this  Exhibit 
No.  1?  A.     Yes. 

Q.  And  with  respect  to  the  particuuar  discharging 
operations  of  the  Egg  Harbor  in  April  of  1943,  which 
dock  riser  was  used  for  the  gasoline? 

A.  The  dock  riser  right  adjacent  to  the  diesel  oil, 
probably,  oh,  eight  or  ten  feet  apart. 

O.  Let  me  draw  a  line  out  from  that  in  pencil  and 
mark  that  "G."  That  is  the  dock  riser  that  you  used 
for  the  gasoline  on  that  occasion?     Is  that  right? 

A.     Yes. 

Q.  Now,  would  you  just  show  mc  there  where  the 
gasoline  would  come,  what  course  it  would  follow? 

A.  The  gasoline  would  travel  along  here,  along  this 
line  here,  out  here,  around  the  dock  here,  and  this  tank, 
this  valve  being  open. 

Q.  You  have  just  drawn  the  course  on  the  Exhibit  1 
from  the  dock  riser  "G"  along  to  the  left  side  of  the 
paper  to  the  first  red  line,  and  along  that  red  line  to  the 
point  marked  "valve"  and  then  to  the  right  and  up  to 
tank  62?  A.     Yes. 
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Q.  This  first  joint  here,  Mr.  Kilbourn,  from  "G"  to 
the  left  of  the  diagram  where  the  one  red  line  goes  up  to 
the  top  of  the  page,  are  there  any  valves  or  anything  to 
force  the   \^^]   gasoline  up  that  line? 

A.     No  valves,  no. 

O.     Is   that  blocked  off  somehow? 

A.     It  has  a  tee. 

Q.  All  right.  Now,  when  we  get  up  to  the  line 
running  toward  the  top  of  the  paper  to  where  there  is  a 
notation  marked  "valve/'  what  are  those  things  called 
valves  there? 

A.  There  is  a  valve  on  the  16-inch  line,  and  on  the 
10-inch  line.  They  are  merely  control  valves  when 
pumping  is  done  from  the  shore  tanks. 

Q.  Is  one  of  those  valves  necessary  to  prevent  back- 
ing  \\\)  over  to  the  left  here? 

A.  That  is  right,  yes.  Thai  can  be  used  for  that. 
This  valve  is  very  seldom  used,  if  ever.  It  is  just  in 
case  of  an  emergency  or  when  something  breaks  where 
you   sluit   that  valve  off. 

May   I   explain  tlie  routine  of  pumping? 

Q.     Yes. 

A.  This  part  here  is  shut  (^ff  and  we  are  pumping  out 
to  tlie  dock. 

Mr.  Hall:  Pardon  me.  counsel.  The  witness,  in  his 
last  answer,  referred  to  the  red  lines  running  (^n  the  chart 
to  the  left  (^f  what  is  called  tlic  lunch  r(K^m  and  the  office. 

The  Court  :      I  tliink  \vc  will  take  a  5-minute  recess. 

(Short  recess.) 

The  r(mrt :     Proceed,  gentlemen.  [v39] 

Mr.  Mack:  Ma\-  1  ha\e  tlie  last  (juestion  and  answer 
read  ? 
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(The  record  was  read.) 

Q.  By  Mr.  Mack:  Mr.  Kilbourn,  two  facilities 
there  at  Point  Wells,  or  tanks  61  and  62,  as  T  understand 
it,  are  the  only  tanks  used  for  storage  of  gasoline? 

A.     Of  Standard  gasoline. 

Q.     Of  Standard  gasoline?  A.     Yes. 

Q.  Incidentally,  what  was  the  capacity  of  those  tanks, 
or  what  is  the  capacity? 

A.     They  are  around  about  135,000  barrels  each. 

Q.  Now,  to  get  back  to  the  diagram  again,  perhaps  it 
would  be  clearer  if  I  just  took  a  pencil  and  traced  lightly 
in  the  general  vicinity  of  the  pipe  line  that  carried  the 
gasoline. 

The  Court:     It  is  clear,  counsel. 

Mr.    Mack:     All   right,   if   it   is   clear,   your  Honor. 

The  Court :  He  has  made  it  clear.  The  only  things 
I  am  interested  in  are  these  other  red  lines  that  are  sup- 
posed to  carry  gasoline.  In  other  words,  as  I  understand 
it,  there  is  a  valve  here,  and  over  here  to  the  pump  house, 
and  as  I  understand  it,  they  use  the  pump  house  when 
they  are  loading  oil. 

The  Witness :     Yes. 

The  Court:  Now,  this  other  red  line  that  shows  on 
the  left  of  the  page  towards  the  pump  house? 

The  Witness:  That  leads  to  another  one  on  the 
dock.  f40|  There  are  two  lines.  This  is  a  10-inch  line. 
This  is  a  16-inch  line.  This  is  the  one  we  tried  to  pump 
into  because  there  is  less  pressure.  The  larger  line  will 
take  more  gasoline.  You  can  pump  it  through  this 
header,  through  there,  and  .i^o  around  just  as  well,  but  it 
is  a  smaller  line  in  here  and  naturally  retards  the  ship's 
pumping. 
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Q.  By  Mr.  Mack:  Is  my  understanding  correct,  Mr. 
Kilbourn,  that  in  this  particular  operation  the  pump  house 
on  shore  was  not  involved  in  any  way? 

A.  It  was  not  involved  in  any  way  except  that  the 
gasoHne — it  was  not  used  in  i)umping.  This  line  is  open 
here.  Tliese  valves  are  all  shut  on  the  dock  here.  Both 
of  these  lines  are  open  all  the  time. 

Q.  Well,  we  will  mark  one  "V"  and  the  other  one 
-V-1." 

Then,  as  I  understand  you,  Mr.  Kilbourn,  so  far  as  the 
gasoline  was  concerned  only,  it  went  in  the  course  indi- 
cated from  dock  riser  '*G"  along  to  the  first  joint,  then 
up  t(^  the  center  of  the  page  and  around  to  the  right  and 
into  tank  62?  A.     Yes. 

Q.  Now,  you  mentioned  that  in  tank  62,  before  any 
discharge  from  the  Egg  Harbor  was  commenced,  there 
were  ll,v339  barrels  of  Standard  gasoline.     Is  that  right? 

A.     Yes. 

Q.     How  was  that  figured? 

A.     Well,  do  \-ou  mean  how  they  arrived  at  that? 

O.     Yes.  [41] 

A.     We  gauge  those  tanks  prior  to  the  ship's  pumping. 

O.  In  other  words,  are  the  tanks  calibrated  so  that 
according  to  a  certain  depth  there  are  so  many  barrels  in 
the  tanks? 

A.  The  tanks  theni-elve.s  are  not  calibrated.  There 
is  a  sheet  that  shows  the  number  of  barrels  there  are  \)^r 
inch  or  foot  or  whatever  you  ha\e.  The  measuring  is 
done  bv  an  automatic  ta])e.  It  is  in  front  of  you  at  all 
times. 


Standard  Oil  Company  of  California,  etc.         113 

(Testimony  of  Fred  R.  Kilbourn; 

Q.  Do  you  have  the  original  reading  here  in  court 
or  down  at  Los  Angeles  for  the  11,339  barrels? 

A.     We  have. 

Q.     Could  you  show  it  to  me,  or  your  figures  on  that? 

A.  T  think  it  is  that  171  there,  Mr.  Hall.  That  is 
tank  8.  This  is  tank  62.  It  is  four  feet  six  and  fifteen- 
sixteenths  less  eight  and  seven-sixteenths  of  water. 
473,696  gallons. 

Q.  Now,  this  sheet,  as  1  understand  it,  over  at  the 
left  it  says  "On  hand  at  close,''  and  then  underneath  it 
says   ''or   before  commencing  business   April   24,    1943." 

A.  The  pumping  was  done  April  23rd.  T  can  explain 
that.  We  have  a  gauger  and  the  gauge  book  is  here. 
He  goes  around  and  puts  it  in  his  book.  We  do  our 
gauging  at  5  :00  o'clock  in  the  morning.  He  goes  down 
and  does  his  gauging  at  5  :00  o'clock  in  the  morning.  We 
want  to  get  the  reports  in  the  office  by  1  :00  or  2 :00 
o'clock.  We  have  some  61 -odd  tanks  to  do,  and  it  takes 
him  that  long.  [42] 

Now.  the  twenty-third  gauge  was  made  at  5  :00  o'clock 
in  the  morning.  When  the  Egg  Harbor  came  in,  we 
naturally  gauged  the  tanks  for  the  Egg  Harbor  at  1 :00 
o'clock  or  whatever  time  that  wc  started  pumping.  So, 
we  use  that  gauge  on  that  tank  8  and  61  until  that  boat 
leaves  our  dock.  Tt  may  be  there  two  or  three  days,  and 
during  that  time  we  have  no  gauge  except  the  original 
gauge,  so  we  naturally  use  that  original  gauge. 

That  gauge  was  originally  made  on  the  23rd.  which  was 
the  time  we  made  one  on  the  Egg  Harbor.  There  was 
no  other  chance,  so  wc  used  that  last  gauge.  That  was 
the  Egg  Harbor's  gauge  on  the  23rd  and  it  appears  on 
the  24th  sheet  as  on  the  work  sheet.  You  will  probably 
find  the  same  gauge  on  the  25th. 
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O.  In  other  words,  this  gauge  of  473,696  gallons  ap- 
pearing on  sheet  dated  April  24,  1943,  is  the  gauge  for 
tank  62  before  discharge  from  the  Ey^^^  Harbor  was 
commenced?  A.     That  is  right,  yes. 

O.     How    many  gallons   in   a   barrel? 

A.     42  gallons  in  a  barrel. 

Mr.  Hall:     May  I  interrupt? 

Mr.  Mack:     Yes. 

Mr.  Hall :  May  we  have  the  record  show  that  this 
sheet  you  are  referring  to  shows  a  temperature  of  51 
degrees  Fahrenheit  whereas  you  and  I,  in  this  lawsuit, 
have  always  been  using  a  measurement  at  60  degrees.  [43] 

Mr.  Mack:     That  is  right. 

Mr.  Hall:     So,  there  has  to  be  that  further  adjustment. 

Mr.  Mack:     Yes. 

O.  i]y  Mr.  Mack :  Tl^is  sheet  was  taken  at  a  tem- 
perature of  51  degrees?  A.     Yes. 

O.  What  difference  is  there,  if  any,  in  the  volume  of 
gasoline  at,  say  a  temperature  of  51  degrees  and  60 
degrees  with  the  amount  involved  here? 

A.  Well,  the  volume  would  be  less  at  the  lower  degree 
than  at  the  higher  degree;.  It  expands  at  the  higher 
degree. 

Q.     It  expands  as  the  temperature  increases? 

A.     Yes. 

O.  Now,  correspondingly,  from  the  sheet  you  also 
have  in  front  of  you,  there  appears  to  be  a  gauge  for 
tank  6n  A.     Yes. 

O.  Is  that  gauge  for  tank  61  as  it  was  before  any 
gasoline   from  the  Egg  Harbor  was  put  into  tank  61? 

A.  No.  That  gauge  was  made  at  5:00  o'clock  in  the 
morning. 
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Q.     I  see.     5:00  o'clock  in  the  morning  of  April  24th? 

A.     Yes. 

Q.  Now,  you  stated  that  the  gasoline  in  tank  62, 
11.339  barrels,  was  merchantable.     Is  that  correct? 

A.  Yes,  that  was  merchantable  gas.  We  were  using 
that  gas  right  along.  [44] 

Q.     Were  you  selling  it  to  customers? 

A.     Yes,  to  customers  and  delivering  out  of  that  tank. 

Q.  Now,  likewise,  Mr.  Kilbourn,  with  respect  to  the 
diesel  oil,  I  believe  you  stated  there  were  2,376  barrels 
in  tank  8  before  discharging  from  the  Egg  Harbor  com- 
menced? A.     That  is  right. 

Q.     Do  you  have  the  gauge  record  on  that? 

A.  Yes,  it  is  the  same  date,  the  work  sheet.  We 
have  fuel  oil  and  gas  oil  on  a  different  sheet.  It  is  one 
foot  eleven-sixteenths  less  one  and  three-eighths  inches 
water. 

Q.  You  are  pointing  to  another  sheet,  which  is  the 
daily  bulk  stock  record,  dated  April  24,  1943.  Is  that 
right?  A.     Yes. 

O.  And  you  are  pointing  to  the  figure  99,459  gallons. 
Is  that  right?  A.     Yes. 

Q.     Translated   into   barrels,   that   is   2,376  barrels? 

A.     Yes,  at  51  degrees. 

Q.     That  is  at  51  degrees? 

A.     That  is  right. 

O.  That  measurement  was  likewise  made  before  the 
Egg  Harbor  commenced  discharging  diesel  oil.  Is  that 
correct?  A.     Yes. 

Q.     That  was  likewise  merchantable,  was  it  not? 

A.     Yes,  merchantable  product. 
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Q.  Had  you  been  selling  out  of  that  tank  number  8? 
[45]  A.     We  had,  yes. 

Q.  Now,  the  gauge  figures  that  you  have  mentioned 
here,  were  the  Standard  Oil  Company's  alone,  were 
they  not?  A.     They  were,  yes. 

O.  The  shij)  had  nothino;  whatever  to  do  with  the 
taking  of  any  of  those  figures?  A.     No. 

O.  Now,  Mr.  Kilbourn.  when  this  discharge  of 
gasoline  commenced  from  the  Egg  Harbor  on  April  23rd 
around  1  :45  in  the  afternoon,  was  a  sample  taken  by 
Standard  Oil  at  your  riser?  A.     It  was,  yes. 

Q.     And  what  did  that  sample  show? 

A.  The  sample  showed  it  had  very  good  color  and 
there  was  no  sign  of  any  diesel  contamination  at  all  in 
there. 

O.  In  other  words,  so  far  as  you  could  tell  at  that 
time,  it  was  merchantable  gasoline? 

A.     Yes,  clear  gasoline. 

Q.  Then,  about  a  half  hour  later  or  so,  as  I  under- 
stand it.  they  started  pumping  diesel  oil? 

A.     That  is  right. 

O.  Now,  when  they  started  pumping  diesel  oil  about  a 
half  hour  later,  did  you  take  a  sample  from  your  bleeder 
or  riser? 

A.  I  did  nr)t.  The  ganger  took  the  sample  as  soon  as 
wc  started  pumping  to  be  sure  it  was  diesel  oil  coming 
through    1 46]   that  line. 

O.  And  so  far  as  could  be  told  at  that  time  it  show^ed 
the  diesel  oil  to  be  all  right? 

A.      It  looked   fine  and  dandy. 

O.  Now,  if  we  stay  on  gasoline  for  a  little  while,  was 
another  sample  taken  from  your  bleeder  or  riser  after  the 
sample  at  1:45?  A.     It  was. 
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Q.     When  was  that? 

A.     Oh,   approximately   about    an    hour    later. 

Q.     About  an  hour  later?  A.     Yes. 

Q.     What  did  that  sample  show? 

A.     It  was  all  right.     It  was  apparently  very  good. 

Q.  So,  up  to  that  point,  your  records  show  the  gasoline 
coming  out  of  the  boat  was  all  right? 

A.     It  was  all  right. 

O.  Now,  was  another  sample  taken  from  the  bleeder 
or  riser  by  your  people  after  that  one? 

A.  Yes.  There  was  another  taken  about  3:00  o'clock 
or  3:30.     It  was  3:00  o'clock,  I  believe. 

Q.     What  did  that  show? 

A.     It  showed  very  good.     It  was  a  good  color  gas. 

Q.  So,  up  to  that  i)oint  at  3:00  o'clock  or  3:30,  your 
test  showed  the  gasoline  coming  off  the  boat  was  all 
right?  A.     Yes.   [47] 

Q.  Now,  up  to  that  point,  did  you  have  any  check  or 
measurement  of  gasoline  that  had  come  off  the  Egg 
Harbor  in  good  shape? 

A.     Up  to  the  second  or  third  test? 

Q.     Yes,  at  3 :30. 

A.  No.  We  had  no  accurate  test.  The  ganger  goes 
out  to  these  tanks  and  looks  to  see  that  there  is  no  break 
in  the  line.  He  looks  at  tlie  automatic  gauge,  and  of 
course  it  is  bouncing  up  and  down  from  the  juilsation  of 
the  pumps.  That  is  the  only  test.  There  was  no  definite 
quantity  that  can  be  shown  how  much  is  in  there.  It  is 
just  a  precaution  to  show  that  the  tank  isn't  pumped  over. 

Q.  At  Point  Wells,  did  you  have  any  meter  on  the 
ho!=^e  as  the  gasoline  came  off,  any  gallonage  or  barrelage? 

A.     No.  there  was  nothing  of  that  kind. 
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Q.  So  that  up  to  the  time  of  3:30  in  the  afternoon 
at  least,  you  had  no  test  made  or  any  measurement  taken 
to  show  how  much  clear  gasoline  had  come  off  the  ship? 

A.     No. 

O.  When  was  it  that  the  first  test  you  made  showed 
the  gasoline  was  oft? 

A.  A  little  after  4 :()(),  about  4:20,  T  believe.  It  was 
between  4:00  and  4:20.     About  4:20,  I  think  it  was. 

Q.  Then,  on  the  gasoline,  your  ganger,  I  believe  Mr. 
Lonsdale —  A.     Mr.  Lonsdale.  [48] 

Q.  Mr.  Lonsdale  informed  you  that  the  test  on  the 
gasoline  was  off  about  4 :20  in  the  afternoon  of  the  23rd  ? 

A.  That  was  Mr.  Knudson,  not  Lonsdale.  They 
change  gangers  about  a  quarter  to  4:00. 

O.  1  see.  It  was  at  that  time,  as  I  understand  it, 
that  you  then  told  the  vessel  to  stop  discharging? 

A.     That  is  right. 

Q.  And  discharging  wa;^  immediately  stopped  on  both 
products.     Ts  that  right? 

A.     On  both  products,  yes. 

Q.  Now,  how  long  was  it  before  any  discharging 
operation  was  again  commenced   from  the  vessel? 

A.  Well,  I  would  say  around  about,  oh,  maybe  6:00 
or  7:00  o'clock.  It  was  between  6:00  and  7:00  o'clock 
some  time. 

O.     Were  you  there  the  whole  time? 

A.     T  was,  yes. 

O.  When  discharging  was  commenced  again,  was  it 
of  (»ne  i)r()(luct  or  both? 

A.  No.  They  started  both  pumps  up  again,  started 
both  diesel  and  the  gas. 
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Q.  Now,  was  a  sample  taken  by  you  or  somebody 
under  your  supervision  as  pumping  was  resumed  from 
the  vessel?  A.     Yes,  it  was. 

Q.  With  respect  to  the  gasoline,  what  did  that  show, 
if  anything? 

A.     That  showed  a  dark  contaminated  color.  [49] 

Q.  Is  my  understanding  correct  that  within  a  few 
minutes  after  that  time,  say  15  minutes  or  so,  discharging 
of  both  products  was  again  stopped?  A.     It  was. 

Q.  Then,  discharging  of  one  product  at  a  time  was 
commenced.     Is  that  right?     Was  it  some  time  later? 

A.  Yes.  A  few  hours  later  we  started  on  the  diesel 
oil,  the  pumping  alone. 

Q.  And  then  diesel  was  continued  until  approximately 
6:00  o'clock  the  following  morning? 

A.     That  is  right,  6:00  o'clock  the  following  evening. 

O.     6:00  o'clock  the  following  evening? 

A.  Yes.  It  was  between  4:00  o'clock  and  6:00 
o'clock,   I  believe.     It  was  the  following  p.  m. 

Q.  Now,  at  any  time  during  any  of  those  tests  on 
gasoline  that  we  have  been  talking  about,  was  there  a 
representative  of  the  United  States  or  of  the  vessel 
present  ? 

A.  Yes.  I  showed  Mr.  Stevens  and  Mr.  Hicks  at  the 
time  they  came  out  there.  I  showed  him  when  they 
started  the  second  pumping,  the  off  color  of  that  gasoline. 

The  Court:  Wouldn't  the  second  mate  be  representa- 
tive of  everybody  in  the  absence  of  the  first  mate  and 
the  captain  ? 

Mr.  Mack:  \'es,  but  I  don't  believe  anybody  else  was 
shown — 
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Q.  Hy  Mr.  Mack:  Was  the  second  mate  shown  any 
samples  ? 

A.  1  couldn't  say.  He  may  have  been  told.  There 
was  [50]  quite  a  bit  of  excitement  around  there  and 
everybody  knew  about  it.  I  forget  whether  the  officer 
on  board  came  and  looked  at  it  or  not. 

Q.  Generally  speaking,  Mr.  Kilbourn,  you  had  charge 
of  the  situation  on  shore  and  the  vessel's  crew  most 
usually  stayed  on   the   vessel.     Is  that  right? 

A.     Yes. 

Q.  Now,  if  we  can  go  back  to  the  diesel  for  a 
moment,  the  diesel  was  started  about  a  half  hour  after 
the  gasoline,  wasn't  it? 

The  Court :  \o\\  have  asked  and  answered  that  ques- 
tion before,  counsel. 

Mr.  Mack:     All  right. 

Q.  By  Mr.  Mack :  The  samples  taken  of  the  diesel 
were  taken  in  a  similar  manner  to  the  gasoline  samples? 

A.     They  were,  yes. 

Q.     About  every  hour?  A.     Yes. 

Q.  Were  the  samples  of  the  diesel  taken  every  hour 
after   pumping  of  the  diesel   alone  was  being  done? 

A.     Yes. 

(J.     Who   took   those   samples?  A.     The  gauger. 

(J.      Would   that   be   Mr.    K//;/dson  or    Mr.    Lon,yale? 

A.  Either  Mr.  Knud.son  or  Mr.  Lonsdale.  Mr. 
Lonsdale  relieved  Mr.  Knudson  after  the  eight-hour  shift 
was  up.  They  |51|  switched  off  and  on  on  a  long 
pumping. 

Q.  Now.  when  was  it  that  you  first  learned,  if  you 
did,   that   there   was   something  wrong  with   the  diesel? 
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A.  Oh,  it  was  the  following  24th  along,  I  would  say, 
oh,  between  1 1 :00  o'clock  and  1  :(X)  o'clock  in  the  after- 
noon.    It  was  the  middle  of  the  afternoon. 

Q.  That  was  when  you  received  a  telephone  report 
from  Loucks  Laboratories?  A.     Yes. 

Q.  You  estimate  that  anywhere  from  11:00  o'clock 
until  1:00  o'clock? 

A.  Around  there  some  time.  It  was  the  middle  of 
the  day. 

Q.  Now,  when  you  received  that  report  from  Loucks 
Laboratories,  did  you  do  anything  about  the  diesel,  so 
far  as  pouring  it  into  any  other  tanks  is  concerned? 

A.  No.  We  were  pumping  tank  41  at  that  time  and 
we  just  kept  on  pumping.     We  didn't  change  over  at  all. 

The  Court:  You  mean  after  you  found  out  that  the 
diesel  in  the  tanks  was  contaminated,  you  continued  to 
pump  diesel? 

The  Witness :  In  tank  8,  we  finished  pumping,  and 
pumped  tank  41  which  was  practically  only  a  couple  of 
hours  pumping  on  41  at  the  time. 

The  Court:  And  you  continued  to  pump  into  this 
same  tank? 

The  Witness:     Yes.    [52] 

Q.      By  Mr.  Mack:     What  is  the  capacity  of  tank  41? 

A.     1  think  that  is  a  53,000-barrel  tank. 

Q.  Now,  let  us  see  if  I  am  right  on  this.  Did  you 
commence  i)umping  into  tank  S  originally  on  the  diesel, 
or  tank  41?  A.     Tank  8. 

Q.     Tank  8?  A.     Yes. 

Q.  Now,  what  was  the  occasion  for  switching  to 
tank  41 ? 

A.  Well,  tank  8  wouldn't  hold  the  whole  cargo.  It 
was  a  37,000-barrcl  lank  and  wc  like  io  have  more  than 
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one  tank  of  diesel  oil  because  we  can  either  pump  to  the 
hills  or  the  trucks  and  pump  to  a  boat  at  the  same  time, 
getting  two  separate  gauges  as  the  boat — I  am  talking 
about  a  barge— 37,000  or  40,000. 

We  can  make  an  accurate  gauge  on  the  tanks  without 
any  withdrawal  to  the  hills.  So,  as  prearranged  by  the 
ganger  and  myself,  we  divided  this  cargo  up  and  put  half 
in  tank  8  and  half  in  tank  41.  They  were  both  down  to 
what  we  call  the  pumping  bottom.  We  couldn't  pump 
any  more.     We  figured  about  18  feet  in  either  tank. 

I  forget  what  the  final  division  was.  There  w^as  18 
feet  in  one  and  19  in  the  other.  So,  we  continued  and 
got  about  18  feet  in  tank  8,  and  then  started  pumping 
tank  41. 

Wc  (lid  that  so  we  would  have  an  equal  amount  in  each 
tank  to  draw  from.   [53] 

Q.  Tank  41,  did  that  have  any  diesel  oil  in  it  before 
you  started  pumping?  A.     Yes,  it  did. 

Q.     How  much  did  it  have  in  it? 

A.  I  will  have  to  look  at  the  sheet  to  see.  Tank  41 
had  one  foot  ten  inches,  144,236  gallons  at  51  degrees. 

Q.     At   51   degrees?  A.     Yes. 

Q.  That  would  be  something  over  3,000  barrels  in 
there?  A.     Yes. 

Mr.  Hall:  Do  you  understand,  Air.  Mack,  that  we  are 
n(n  makino  any  claims  for  damages  on  account  of  con- 
tamination of  either  tanks  41   or  61? 

Mr.  Mack:     Well.  I  don't  know,  Mr.  Hall. 

The  Court :  \our  claim  covers  2,376  barrels  in  tank 
8,  does  it  not? 

Mr.  Mack:      It  docs  cover  3.000-odd  barrels  in  tank  41. 

Mr.  Hall:  Oh.  no.  We  are  not  making  any  claim  on 
account   of   contamination   of   tank  41    either   before   the 
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cargo  went  into  it  or  after.  The  same  is  true  of  the 
gasoline  in  tank  61. 

Mr.  Alack:  Tank  61  is  the  tank  into  which  the  clear 
gasoline  was  finally  placed? 

Mr.  Hall :     That  is  right. 

Q.  By  Mr.  Mack:  Mr.  Kilbourn,  as  I  understand  it, 
samples  were  taken  from  all  the  vessel's  tanks  before 
[54]   discharging  operations  commenced.     Is  that  right? 

A.     Yes. 

Q.  No  samples  were  taken  by  you  or  under  your 
supervision  and  direction.     Is  that  right? 

A.     No  samples  were  taken  under  my  supervision? 

Q.     Yes. 

A.  Well,  yes,  the  original  samples  is  a  routine  check 
made  by  the  ganger,  but  the  second  set  of  samples  we 
took,  I  was  out  there  on  deck  and  told  him  to  take  those 
samples  because  we  didn't  have  enough,  a  large  enough 
quantity.  We  had  to  get  a  quart  can  of  each,  so  we  took 
the  samples  over  again. 

Q.  Those  samples  all  showed  clear,  as  I  understand 
it?  A.     The  original  ones  did,  yes. 

Q.  That  is  what  I  mean,  the  original  samples  showed 
a  clear,  good  product?  A.     Yes,  a  good  product. 

Q.  So  if  my  understanding  is  correct  that  discharging 
from  the  vessel  was  held  up  until  the  original  samples 
were  taken  and  checked,  and  you,  or  one  of  your  repre- 
sentatives, informed  tlie  vessel  that  it  was  in  order  to 
commence  discharging? 

A.  Yes.  That  is  the  ganger's  job  to  see  that  they 
meet  his  specifications,  and  then  he  tells  the  ship  to  ^o 
ahead  and  start  pumping. 
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Q.  Did  anybody  from  the  vessel  or  any  representative 
of  the  \essd  come  ashore  there  and  inspect  your  plant  and 
[55]  layout?  A.     No. 

Q.  Xow.  let  us  see  if  I  understand  the  Loucks  re- 
ports we  have  here.  1  refer  first  to  Libelant's  Exhibit  2, 
which  ha.N  to  do  with  diesel  oil,  as  I  understand  it.  Is 
that  ri^dit?  A.     Yes. 

Q.  This  sample  was  taken  from  tanks  5,  6  and  7  of 
the  vessel?  A.     Yes,  tanks  5,  6  and  7  of  the  vessel. 

Q.     Those  were  individual  samples  ? 

A.     Individual  samples,  yes. 

Q.  As  I  understand  it,  that  shows  all  that  diesel  oil 
to  be  merchantable?  A.     Yes. 

Q.  Here  is  the  next  report.  Libelant's  Exhibit  3,  and 
that   has  to  do  with  gasoline.     Is   that   right? 

A.     Yes. 

Q.     What  tanks  are  those? 

A.     Those  are  tanks  2,  3  and  4. 

Q.     What  do  they  show? 

A.  That  is  Standard  gasoline.  Those  are  merchant- 
able. 

Q.  There  are  a  number  of  statements  on  here.  For 
instance  "distillation:  hoilini^:  point"  and  then  so  many 
decrees  Fahrenheit.  But,  translated,  it  means  merchant- 
able.     Is  that  rig-ht? 

A.  ^'es.  When  you  see  "end  point  358,"  you  know 
that  I  56  I  is  pretty  i^ood  .crasoline. 

().  Here  is  Libelant's  Exhibit  4.  That  shows  the 
liash  ]X)int  taken  of  diesel  on  tank  8? 

A.     That  is  ricrht,  of  diesel  on  tank  8. 
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Q.     What  does  that  show  as  to  the  merchantability? 

A.     It  is  unsatisfactory  as  merchantable. 

Q.     Why  isn't  that  merchantable? 

A.  Well,  it  shows  that  the  product  flashes  at  room 
temperature,  which  is  about  70  degrees,  showing  it  was 
contaminated  with  gasoline. 

Q.     What  is  the  usual  flash  point  of  diesel  fuel  oil? 

A.  Oh,  good  diesel  will  run  about  170,  or  perhaps 
150.  It  runs  up  to  170  or  175.  Some  grades  are  a 
little  higher.  You  get  some  at  160  or  170  which  is  very 
good. 

Q.  So  that  a  flash  point  of  70  degrees,  in  plain  lan- 
guage, means  that  it  take  a  lower  temperature  to  ignite 
the  product  at  70  than  it  would  at  170? 

A.     Yes. 

Mr.  Hall:  May  T  have  the  last  question  and  answer 
read? 

(Record  read.) 

Q.  By  Mr.  Mack:  What  is  the  ordinary  gas  point 
of  flash  of  Standard  gasoline? 

A.  Oh,  it  will  flash  at  any  temperature  below  down  to 
minus.  We  don't  use  flash  on  gasoline.  We  use  a  dis- 
tillation. 

Q.  What  tank  does  Libelant's  Exhibit  5  show  on  the 
Loucks  report?  [57] 

A.  It  refers  to  tank  62  of  Standard  gasoline.  It  is 
an  unmerchantable  i)roduct.  It  has  an  end  point  of  510 
degrees  Fahrenheit,  which  is  an  indication  of  diesel  being 
in  the  product. 
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Q.  Just  so  we  are  clear,  Libelant's  Exhibit  4  had  to 
do  with  your  shore  tank  No.  8?  A.     Yes. 

Q.  What  is  this  Libelant's  Exhibit  No.  6,  as  long  as 
wc  have  it  here? 

A.  Libelant's  Exhibit  6  is  a  final  report  after  the 
punipinj^  was  finished  on  diesel  nil.  It  shows  a  test  on 
tank  41  and  tank  8,  which  is  a  check  test  on  8  again. 

(.).     That   shows  merchantable,  does  it? 

A.  Tt  does  on  tank  41,  and  on  tank  8,  it  definitely 
does  not. 

Q.     Tt  is  good  on  tank  41  and  bad  on  tank  8? 

A.     That  is  right. 

Q.     What   is   this    Libelant's   Exhibit   7? 

A.     That  is  the  final  test  on  tank  61  after  pumping. 

Q.     What  does  that   show? 

A.     That  shows  merchantable  ])roducts. 

The  Court :  1  think  we  will  take  our  afternoon  recess 
at  this  time.  1  (\nn{  kn(nv  how  long  this  is  going  to  last. 
Wc  are  going  along  \ery  slowly.  I  don't  know  whether 
we  should  have  later  hours,  or  if  you  gentlemen  are  going 
to  speed  uj).  We  have  been  all  morning  with  this  one 
witness  to  \^<^]  bring  rmt  very  few  facts,  and  if  that  is 
the  rate  we  are  going,  we  will  be  here  all  week. 

Mr.  Mack:  Well,  your  Honor,  T  want  to  go  into  these 
things. 

The  Court  :  All  right.  Wc  will  take  a  recess  until 
1  :30.  gentlemen. 

( \\'hereui)()n,  at  12:(T)  o'clock  noon  a  recess  was  taken 
uniil  1  :v^0  o'clock  p.  ni.  of  the  same  day.)    159] 
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The  Court:     Proceed,  gentlemen. 

FRED  R.  KILBOURN 

resumed  the  stand  as  a  witness  by  and  on  behalf  of  the 
libelant  and  was  examined  and  testified  further  as  follows : 

Cross-Examination 
(continued.) 

By  Mr.  Mack: 

Q.  Mr.  Kilbourn,  as  I  understand  it,  the  diesel  was 
diverted  about  6:00  o'clock  on  the  morning  of  April  24th 
from  your  shore  tank  8  into  your  shore  tank  41.  Is 
that  right?  A.     Yes. 

Q.  And  then  the  diesel  continued  into  your  shore  tank 
41  until  it  was  all  discharged  from  the  ship,  and  as  I 
understand  it,  the  discharge  stopped  about  6:10  p.  m. 
on  April  24th.     Is  that  right?  A.     That   is   right. 

Q.  Now,  then,  the  sample  you  took  from  shore  tank 
41  after  all  the  discharge  was  finished  showed  that  that 
tank  41    was  merchantable.     Is   that  right? 

A.     That  is  right. 

Q.  Therefore,  did  you  conclude  that  from  the  time 
the  diversion  took  place  into  tank  41  about  6:00  o'clock 
in  the  morning  of  April  24th.  the  diesel  that  was  dis- 
charged from  the  vessel  into  tank  41  was  merchantable 
diesel?   [601  A.     Yes. 

O.  No\\\  do  you  also  c(^nclude  that  for  some  period 
])rior  to  6:00  o'clock  on  the  morning  of  April  24,  the 
diesel  that  was  being  discharged  from  the  vessel  was 
merchantable? 
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Mr.  Hall:  That  is  objected  to  as  no  proper  founda- 
tion being  laid.  There  has  been  no  basis  shown  for  the 
expression  of  opinion  upon  that  particular  point. 

The  Court:  Well,  the  ])ur])()sc  was  to  determine 
whether  there  was  any  other  merchantable  oil  or  diesel 
which  had  been  pumped  into  tank  8  after  you  had  notice 
of  the  contamination.  You  wouldn't  have  any  claim  if 
you  continued  to  cause  that  oil  to  commingle  with  the 
other. 

Mr.  Hall :  That  is  true,  your  Honor,  but  the  evidence 
so  far  shows  that  our  first  knowledge  that  the  diesel  was 
contaminated  came  somewhere  between  1 1  :(X)  o'clock 
and  1  :00  (Vclock  on  the  24th.  Now,  the  change  from 
tank  8  to  tank  41  occurred  at  6:00  o'clock  or  6:20,  what- 
ever it  is,  in  the  morning. 

The  Court:  I  know,  but  he  is  trying  to  ascertain 
whether,  before  he  changed  to  tank  41,  they  were  getting 
merchantable  oil,  if  he  knows. 

Mr.  Hall:  Tlien,  T  will  add  to  my  objection  the  fact 
thcit  it  is  immaterial  because  we  didn't  know  at  that  time 
that  there  was  anything  wrong  with  the  diesel. 

The  Court :  Tf  the  witness  says  he  doesn't  know,  that 
is  the  answer.  T  don't  know  whether  he  knows  or  not. 
You  may  [61]  answer  the  cjuestion. 

The  Witness:  No.  T  didn't  know,  outside  of  the 
sight  test  tliat  there  was  anything  the  matter.  We 
couldn't  tell  until  we  had  the  flash  on  the  diesel.  Ap- 
])arentlv  it  looked  fine.  It  was  a  nice  color.  There  was 
no  a])parent  odc^r  to  it  at  all. 

O.  l>y  Mr.  Mack:  .As  I  understand  it,  you  got  your 
Loucks   report   owr  the   tele])honc  between    11:00  o'clock 
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and  1 :00  o'clock  in  the  afternoon,  between  1 1  :(X)  a.  m. 
and  1:00  p.  m.  on  April  24,  about  the  diesel? 

A.     Yes. 

Q.  Now,  that  was  with  reference,  however,  to  the  con- 
tents of  shore  tank  8,  was  it  not? 

A.     That  is  right. 

Q.  That  sample  from  shore  tank  8  had  been  taken 
in  the  evening  of  April  23rd? 

A.  No,  it  had  not.  It  was  taken  on  the  morning  of 
the  24th. 

The  Court :     5  :00  o'clock  in  the  morning. 

The  Witness:  No,  pardon  me.  It  was  taken  around 
about  8 :00  or  half  past  8 :00. 

Q.  By  Mr.  Mack:  Well,  then,  I  misunderstood,  be- 
cause I  understood  that  samples  had  been  taken  on  the 
evening  of  April  23rd  by  Mr.  Knudson. 

A.  Mr.  Knudson  took  the  samples  on  board  the  boat 
that  evening,  and  tank  62 —  [62] 

O.  In  other  words,  the  samples  were  taken  on  board 
the  Egg  Harbor  by  Mr.  Knudson  from  the  various  tanks 
on  the  evening  of  April  23rd.     Is  that  right? 

A.     Yes. 

Q.     Do  you  have  any  idea  what  time  that  was? 

A.  No,  I  have  not.  It  was  late  in  the  evening  I 
know. 

Q.  Was  it  before  or  after  discharge  of  the  diesel  had 
started  on  that  evening? 

A.  Oh,  it  was  after  the  discharge  started.  Yes,  it 
was  after  the  discharge  started. 

The  Court :  Let  me  ask  you  this  question.  Did  you 
put  any  more  diesel  oil  in  tank  8  after  you  learned  that 
it  was  contaminated? 
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The  Witness :     No. 

The  Court:     How  about  the  <2:asoHne? 

The  Witness:  No.  We  stopped  pumping  in  tank  62 
as  soon  as  we  stopped  tlie  original  pumping"  at  4 :30,  T 
believe.  There  was  no  more  put  in  the  tank  except  what 
Httle  there  was  in  the  hne,  we  shoved  in  the  tank  to  clear 
the  line. 

O.  By  Mr.  Alack:  A>  1  understand  it,  Mr.  Kil- 
bourn,  you  were  already  taking  or  receiving  diesel  in  tank 
41  when  you  learned  the  outcome  of  the  report? 

A.     That  is  right. 

0.  And  then  you  continued  to  receive  into  tank  41 
until  all  the  diesel  was  discharged?  A.     Yes.    [63] 

O.  And  the  contents  of  tank  41,  as  determined  from 
the  tests  taken  after  everything  had  been  discharged, 
was  merchantable?  A.     Merchantable,  yes. 

O.  Now,  as  T  understand  it,  speaking  about  the  diesel 
again.  Libelant's  Exhibit  2,  this  L(mcks  report,  shows 
the  test  of  the  diesel  oil  from  tanks  5.  6  and  7  of  the 
Egg  Harbor?  A.     Yes. 

O.  And  that  test  was  made  during  the  evening  of 
April  23rd? 

A.     The  test  was  made  the  following  day. 

O.  Excuse  me.  The  samples  from  which  the  test 
was  made,  as  shown  on  Exhibit  2,  were  taken  during  the 
evening  of  A])ri1  23rd j^  A.     That  is  right. 

O.     ^^^^at  time  was  that,  as  near  as  ycni  recall? 

A.  Well.  1  think  il  was  around  0:00  o'clock,  half 
l)ast  S:00  (tr  0:00  o'clock  when  we  started  pumping  again. 

O.  And  the  sami)le  from  5,  6.  and  7  of  the  ship's 
tar.ks  showed  merchantable  diesel? 

A.     That  is  right. 
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Q.  So  that  at  any  rate  around  9:30  or  during  the 
evening  of  April  23rd  when  the  diesel  samples  were 
taken  from  tanks  5,  6  and  7  on  the  ship,  the  results  of  the 
test  were  merchantable  diesel.     Is  that  right?   [64] 

A.     Yes. 

Q.  And  pumping  continued  uninterrupted,  as  I  under- 
stand it,  during  the  night  until  about  6:00  o'clock  the  fol- 
lowing morning  when  diversion  was  made  from  tank  8 
to  tank  41.     Ts  that  right?  A.     That  is  right. 

O.  Was  the  diesel  from  the  ship's  tanks  5,  6  and  7 
pumped  during  that  night,  do  you  know? 

A.  T  don't  know  what  tanks  they  pumped  out  during 
the  night,  whether  they  pumped  all  of  them  or  separate 
ones,  or  how  that  came  about. 

Q.  T  am  not  clear,  Mr.  Kilbourn,  when  the  sample 
was  taken  from  shore  tank  8. 

A.  It  was  taken  between  8:00  and  9:00  o'clock  in 
the  morning,  abcnit  8:30,  T  imagine,  Friday  morning. 

Mr.  Hall:     You  mean  the  first  sample,  do  you  not? 

Mr.  Mack:     Yes. 

Mr.  Hall :  There  was  a  later  sample,  you  know,  from 
that  one  tank. 

Mr.  Mack:  That  was  about  8:00  or  9:00  o'clock  in  the 
mr)rning  of  the  24th. 

The  Witness:  Pretty  close  to  8:00,  T  imagine.  It 
was  8:20  or  8:30  or  around  there. 

O.  Bv  Mr.  Mack:  And  the  results  that  you  obtained 
from  that  sample  and  the  test  made  by  Loucks,  you  ob- 
tained some  time  between  11  :00  o'clock  and  1  :00  o'clock? 
[65] 

A.  Yes,  around  there  some  time.  It  was  the  middle 
of  the  day. 
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Q.     And  that  result  was  bad? 

A.     That  result  was,  yes,  a  70  flash  on  that. 

Q.  Now,  with  respect  to  diesel  oil,  if  there  is  gasoline 
in  it,  let  us  say,  or  it  is  contaminated  with  gasoline  in  any 
way,   is   there  any  change  in   the   odor   from  it? 

A.  Diesel  oil  can  be  contaminated  by  a  very  small 
quantity  of  gasoline  and  the  odor  would  not  be  detected 
at  all.  You  have  to  have  a  pretty  sensitive  nose  to  smell 
gasoline  in  diesel. 

O.  Ordinarily  doesn't  diesel  oil  of  the  kind  handled 
here  have  a  rather  flat  odor? 

A.  Diesel  oil  varies  considerably  in  odor  depending  on 
the  wash  they  put  it  through  in  the  refinery.  Some  diesel 
comes  through  with  practically  no  odor,  and  others  have  a 
very  strong  petroleum  smell.  T  can't  describe  it,  but  it  is 
^'ery  noticeable.  In  that  case  the  diesel  oil  was  very 
strong. 

The  Court:  \W11,  1  assume  that  a  certain  amount  of 
contamination  of  the  diesel  o\\  with  gasoline,  if  it  was 
not  too  heavy,  wouldn't  hurt  it  any,  would  it? 

The  Witness:  No.  Gasoline  could  stand  a  certain 
amount  of  diesel  oil. 

The  Court:     And  diesel  oil  could  stand  some  gasoline? 

The  Witness:  No,  very  little.  You  can  take  a  tank 
that  166]  has  contained  gasoline  and  pump  it  out  dry  and 
leave  fumes  in  the  tank  and  \u\\  it  up  two-thirds  or  full, 
and  thtTc  is  enough  gasoline  \ap(^rs  in  there  to  lower  the 
flash  ])oint  four  or  ti\-e  degrees  without  having  any 
l)ro(hict  in  the  tank  at  all.  Of  course,  that  isn't  harmful 
because  it  allows  a  variance  of  20  degrees  there. 

O.  By  Air.  Mack :  On  the  gasoline,  as  T  understand 
it,  there  was  no  discharge   from  approximately  4:30  on 
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the  afternoon  of  April  23rd  until  the  early  evening  of 
April  24th?  A.     That  is  right. 

O.  During  the  interim,  the  diesel  was  going  over. 
Is  that  right?  A.     Yes. 

Q.  And  then  the  gasoline  discharge  was  started  a 
couple  of  hours  or  so  after  the  diesel  had  stopped.  Is 
that  right?  A.     Yes. 

Q.  Now,  what  was  the  process  there?  I  am  not  quite 
clear  about  what  you  did  there  when  the  gasoline  first  was 
resumed  in   the  discharge. 

A.  We  started  on  the  single  pumping.  What  we 
wanted  to  do  was  clear  the  lines  of  contaminated  gasoline, 
that  18-inch  line  that  runs  from  the  dock  to  the  tank  62. 
We  wanted  to  clear  that  line  of  contaminated  gasoline  so 
that  we  could  start  pumping  good  gasoline. 

Q.  May  I  interrupt?  You  mean  to  clear  that  shore 
line?  [67]  A.     Yes. 

Q.  Was  it  necessary  to  use  your  own  pumping  fa- 
cilities ? 

A.  No,  we  used  the  boat.  We  have  no  way  of  pump- 
ing from  the  boat.  So,  we  started  taking  samples.  I 
stood  there  myself  and  took  samples  of  the  headers.  The 
ship's  crew  told  me  they  were  starting  on  one  tank.  I 
said.  *'A11  right.  Pump  a  few  minutes,"  and  it  was  still 
brown.  It  started  to  clear  up,  and  then  we  decided  to 
pump  from  each  tank  to  clear  up  any  diesel  that  was  in  the 
bottom  of  the  tank  or  in  the  pipe  lines.  They  did  it  on 
the  other  three  tanks,  three  and  two.  No.  ?>  cleared  up 
readily,  and  No.  4  cleared  u])  readily,  and  No.  2  took 
considerable  time  to  clear  up  before  we  got  clear  gasoline. 
T  think  it  was  around,  oh,  20  minutes  or  a  half  hour 
before  wc  got  clear  gasoline  through. 
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After  that  was  finished,  we  followed  up  the  line  and 
pumped  this  contaminated  gasoline  that  was  in  the  line  to 
tank  62,  and  then  changed  over  to  tank  61  and  resumed 
pumping. 

The  Court:  Let  me  see  if  T  understand  this.  Your 
first  test  that  you  made  showed  that  each  tank  was  un- 
contaminated? 

The  Witness:     Yes. 

The  Court:  And  then  when  you  started,  after  you  had 
removed  the  diesel  oil,  your  pumps  reflected  there  was  a 
certain  amount  of  diesel  oil  in  the  bottom  of  the  gasoline 
tanks? 

The  Witness :  That  is  the  only  place  we  could  figure 
it  would  be,  and  as  they  started  pumping  each  new  tank 
there  |6(S]  would  be  a  period  of  contaminated  gasoline 
and  diesel  coming  out. 

The  Court :  Well,  your  original  tests  didn't  go  to  the 
bottom,  did  they? 

The  Witness:  No.  T  imagine  the  test  was  around 
about  25  or  30  feet,  and  our  samples  are  taken  in  the 
nortual  course  about  halfway  down  into  the  tank. 

The  Court:  You  don't  know  whether  that  diesel  oil 
was  there  when  the  ship  arrived,  or  whether  during 
])uniping  operations  it  was  dropped  over  into  the  other 
tank  ? 

Mr.  Hall :  Does  your  Honor  mean  diesel  oil  in  the 
bottom  of  the  gasoline  tanks? 

The  Court :      1  mean  in  the  gasoline. 

The  Witness:     That.  T  don't  know. 

The  Court  :  Rut  when  you  removed  all  the  diesel  and 
then  started  to  ])uni])  the  gasoline,  at  that  time  the 
bottom  of  the  tanks  first  showed  contamination? 
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The  Witness:     They  did,  yes. 

The  Court :  And  after  you  had  removed  a  certain 
amount  of  the  bottom,  as  I  understand  it,  the  pump  pulled 
from  the  bottom? 

The  Witness:     That  is  right. 

The  Court :     And  that  way  it  cleared  up  ? 

The  Witness :  Yes,  it  cleared  up  on  those  two  tanks 
very  readily,  and  the  No.  2  tank  took  a  little  longer.  It 
took  at  least  a  half  hour  to  clear  that  up  before  we  had 
clear  [69]  gasoline. 

Q.  By  Mr.  Mack:  Now,  as  I  understand  it,  the 
sample  which  had  been  taken  from  the  ship's  tanks  2,  3 
and  4  the  evening  before,  those  were  the  gasoline  tanks, 
the  report  of  Loucks  showed  that  as  merchantable? 

A.     Tanks  2,  3  and  4,  yes.     That  is  good  gasoline. 

Q.  Now,  that  sample,  as  T  understand  it,  was  a  com- 
posite sample  from  tanks  2,  3  and  4? 

A.     That  is  right. 

Q.  Taken  around  9:30  or  so  on  the  evening  of 
April  23rd? 

A.  They  took  those  samples  at  the  same  time  they 
took  the  diesel,  and  it  could  have  been  any  time  after 
6:00  or  7:00  o'clock,  or  until  9:00  any  time. 

Q.  In  other  words,  possibly  the  samples  were  taken 
before  discharge  of  the  diesel  started  around  9:30? 

A.  Could  have  been,  yes,  either  way,  before  or  after- 
wards. 

O.  And  the  report.  Libelant's  Exhibit  3  on  the 
sample  from  tanks  2,  3  and  4  of  the  ship,  the  gasoline 
tanks,  showed  good  gasoline?  A.     Good  gasoline. 

O.  Then,  as  I  understand  it,  when  discharge  of  the 
gasoline  commenced  on  Saturday  evening,  April  24,  1943, 
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at  8:00  p.  ni.,  as  shown  in  the  log  here,  your  tests  or 
sami)les  showed  some  contamination.     Is  that  right?  [70] 

A.     That  is  right. 

O.     Tliose  were  visual  tests? 

A.     Visual  samples  in  the  glass  bottles,  yes. 

Q.  You  took,  as  T  understand  it,  the  gasoline  out  of 
tank  4  first  until  it  cleared,  and  received  gasoline  out  of 
tank  4  from  the  vessel  first  until  it  cleared? 

A.  Either  out  of  tank  3  or  4.  T  don't  know  which 
one  first,  but  one  of  those.  Tank  2  was  the  last  one  we 
took  it  out  from. 

Q.  At  any  rate,  you  took  it  out  of  3  or  4,  one  or  the 
other,  and  then  finally  No.  2?  A.     Yes. 

Q.  And  tank  2  was  the  one  that  took  a  little  longer 
to  clear  than  tank  3  or  4.     Is  that  right? 

A.     Yes. 

O.  As  I  understand  it,  the  procedure  in  discharging 
the  gasoline  at  that  time  was  to  pump  the  bottoms  first 
by  means  of  the  suction  lines.     Is  that  right? 

A.  T  presume  that  is  the  way  the  boat  pumps  oflF 
through  suction  lines.  I  don't  know^  any  other  way  to 
get  it  off. 

().  Had  you  given  any  instructions  to  the  \cssel  or 
anybody  on  hoard  about  the  manner  of  pumping  gasoline 
out  of  tanks  2,  3  and  4? 

A.  None  except  it  was  mentioned  in  genera]  discus- 
sion with  the  mate  or  Mr.  Hicks,  T  forget  which,  that  it 
was  coming  out  that  way,  and  we  noticed,  as  soon  as  they 
changed  |71  |  over  to  one  tank  it  started  to  clear  up.  We 
decided  U\  pump  each  tank  first  to  get  it  cleared  out  of 
whate\er  liad  been  in  the  bottom  (^r  the  pipe  lines. 


Standard  Oil  Company  of  Calif omia,  etc.         137 

(Testimony  of  Fred  R.  Kilbourn) 

O.  Now,  when  those  samples  were  taken,  Mr.  Kil- 
bourn, regarding  tests  2,  3  and  4  on  the  evening  of  April 
24th— 

Mr.  Hall :     23rd. 

Mr.  Mack :  T  am  talking  now  about  the  samples  taken 
as  the  gasoline  started  to  clear. 

Mr.  Hall :     Those  were  taken  at  the  headers. 

O.  By  Mr.  Mack:  When  the  samples  were  taken  at 
the  headers,  were  any  members  of  the  ship's  crew  or  the 
company's  representatives  there? 

A.  Well,  I  think  when  we  started  in — no.  I  don't 
think  anybody  was  there  at  present  except  a  conversation 
between  the  crew  on  deck;  that  is  the  officer  on  deck  and 
ourselves  on  shore,  that  the  samples  were  coming  dark, 
and  when  we  started  lighting  up  again,  we  told  them  to 
shut  off  pumping  again.  Tt  was  all  verbal.  They  may 
have  seen  some  of  the  samples  and  may  not. 

Q.  Now,  according  to  Libelant's  Exhibit  6,  as  I 
understand  it,  that  was  the  result  of  samples  of  shore 
tanks  41  and  8  taken  after  all  discharging  had  ceased? 

A.     That  is  right. 

O.  And  shore  tank  8  showed  off  and  shore  tank  41 
showed  good  diesel? 

A.     Tt   showed  good  diesel   is   right.    |"721 

The  Court :  Doesn't  the  diesel  oil  and  the  gasoline 
mix  or  become  completely  C(^mmingled? 

The  Witness:     Tt  will  if  it  is  agitated. 

The   Court:     And   if  the  agitation  ceases? 

The  \\'itness :     Tt  will  not  separate. 

The  Court:     Tt  will  not  separate? 

The  Witness:     No. 
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The  Court:  Well,  how  would  you  account  for  diesel 
oil  bein<^  on  the  bottom  of  the  tank  of  the  ship  and  the 
gasoline  on    the  top? 

The  Witness:  Well,  that  is  something:  I  can't  account 
for  unless  there  was  some  leak  back  into  the  tank.  The 
(licscl  oil  bein^^  of  heavier  i^^ravity  will  naturally  settle  on 
the  bottom,  and  the  gasoline  will  separate  itself.  With- 
out agitation,  it  can  flow  more  easily. 

Q.  Ry  Mr.  Mack :  Mr.  Kilbourn,  are  you  able  to  fix 
any  time  or  point  at  which,  in  your  opinion,  the  diesel 
became  contaminated? 

A.  I  assume  the  diesel  was  contaminated  during  the 
process  of  the  two  pumpings.  That  is,  after  all  this  test 
was  ijone  through  and  we  got  that  low  flash  point,  we 
figured  it  must  have  been  when  they  were  pumping  both 
products  together  for  the  first  three  hours  or  so. 

O.  So  that  between  2:20,  or  whenever  it  was,  on  the 
afternoon  of  April  23rd,  and  approximately  4:30  when 
they  were  pumping  diesel  and  gasoline,  that  is  when  you 
l"ecl  the  diesel    \7?)\   became  contaminated? 

A.  That  is  when  1  feel  it  might.  That  is  about  the 
only  ])lace  it  could  have  come  about  because  we  shut  off 
all  \alves  and  pumped  the  one  product.  That  is  the  only 
time  T  could  figure  there  was  any  chance  for  contamina- 
tion in  that  period. 

There  might  have  been  other  chances  for  all  T  know, 
but  that  test,  when  we  took  it  on  tank  8,  loi^ked  very 
much  like  that  was  when  the  contamination  was  taking 
])lace  that  evening. 

Of  course,  that  is  an  assumption,  because  we  had  no 
test  made  of  the  pumping. 
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Q.  Now,  can  you  give  me  your  best  recollection 
whether  the  test  on  tank  8,  shore  tank  8,  on  the  evening 
of  April  23rd,  was  made  before  or  after  discharge  of  the 
diesel  alone  commenced? 

Mr.  Hall :  Pardon  me,  counsel.  The  testimony  was 
that  that  was  on  the  morning  of  the  24th,  from  shore 
tank  No.  8. 

Mr.  Mack :     I  am  sorry.     That  is  right. 

The  Court :  I  have  listened  to  about  all  the  questions  I 
am  going  to  listen  to  about  criss-cross  back  and  forth 
between  these  tanks,  Mr.  Mack. 

Mr.  Mack:  Very  well,  your  Honor.  T  am  not  trying 
to  be  tedious.     I  am  trying  not  to  overlook  anything. 

The  Court :  T  don't  know  what  you  are  trying  to  be, 
but  you  are  getting  to  be. 

O.  By  Mr.  Mack:  Mr.  Kilbourn,  were  there  any 
samples  [74]  taken  from  gasoline  by  you  or  under  your 
supervision,  from  shore  tank  61  before  discharge  of  gaso- 
line commenced  into  it? 

A.  No.  There  is  no  sample  taken  of  tank  61  before 
any  pumping  was  commenced. 

O.  What  about  shore  tank  8  before  discharging  com- 
menced from  the  Egg  Harbor? 

A.     There  was  none  there. 

Mr.  Mack:     I  think  that  is  all. 

Re-Direct    Examination 
By  Mr.  Hall : 

O.  Was  there  any  change  made  in  the  hoses  from  the 
vessel  to  the  dock  headers  during  this  entire  period  we 
have  been  talking  about? 

A.  There  were  no  changes  between  the  boat  and  the 
shore. 
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Q.  Referring  to  Libelant's  Exhibit  1,  I  will  ask  you 
if  the  red  line  that  apparently  goes  past  the  words  "salt 
water  pump  house"  and  then  up  to  something  called  a 
''block  \alve"  and  then  down  to  another  valve  on  the 
dock,  is  the  line  used  when  you  are  pumping  gasoline 
out  of  either  61  or  62  onto  a  vessel? 

A.     Yes,  that  is  right. 

Q.  Now,  was  that  particular  segment  of  the  line  that 
I  have  just  mentioned,  from  V-1  valve  through  the  salt 
water  pump  house,  the  block  valve,  and  the  block  valve 
down  to  the  dock,  open  at  the  time  the  gasoline  was  com- 
ing off  the  Egg  Harbor?   [75]  A.     It  was. 

Q.  Now,  taking  the  entire  red  line  shown  on  this 
exhibit,  was  there  any  mechanical  device,  either  by  a 
valve  or  otherwise,  by  which  the  flow  of  fluid  from  that 
line  could  be  diverted  into  any  other  line? 

A.     No,  there  is  not,  or  was  not. 

O.  And  was  there  any  mechanical  device  by  which 
fluid  from  another  line  could  be  diverted  into  that  red 
line? 

A.  There  was  not  any  connection  at  all  between  any 
other  line. 

Q.  Was  what  you  have  just  stated  as  being  true  with 
respect  to  the  red  line  true  also  with  resj^ect  to  the  blue 
line?  A.     It  is. 

Q.  Now,  before  the  vessel  started  to  unload,  you  have 
testified  that  there  were  samples  taken  from  the  vessel's 
tanks,  and  if  1  remember  the  testimony  correctly,  those 
bottle  sam])les  wTrc  taken  from  a  point  about  halfway 
down  tlu*  tank  in   the   \essel.      is   that  correct? 

A.     Yes. 
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Q.  Is  the  same  thing  true  with  respect  to  the  bottle 
samples  that  were  taken  from  the  vessel's  tanks  on  the 
evening  of  April  23rd,  that  is,  were  they  taken  from  a 
point  about  halfway  down  in  the  tank? 

A.     They  were. 

Q.  Now,  was  it  the  practice  at  that  time  to  take 
these  [76]  bottle  samples  from  the  vessel's  tanks  before 
the  vessel  discharged?  A.     It  was. 

Q.  Was  it  the  practice  at  that  time  to  have  those 
samples  sent  to  a  laboratory  and  tested  before  the  vessel 
discharged?  A.     No,  it  was  not. 

Q.  Then,  if  I  understand  you  correctly,  the  purpose  of 
those  bottle  sample  tests  before  discharge  commenced, 
was  simply  to  ascertain  the  kind  of  commodity  in  a  given 
tank  by  the  appearance  of  the  sample.     Is  that  right? 

A.     Yes. 

Q.     Was  there  any  other  purpose? 

A.  Well,  if  there  was,  the  only  purpose  would  be  in 
case  of  a  contamination  or  a  wrong  product.  If  they 
billed  us  with  Standard  gasoline  and  had  colored  gas  or 
road  gas,  we  would  catch  it  right  there.  We  could  tell 
by  the  color,  or  an  aviation  gas,  which  is  a  green  gas. 

Q.  Now,  after  Mr.  Hicks  and  Mr.  Stevens  came  out 
to  the  plant  and  went  aboard  the  vessel,  and  after  a  period 
of  15  minutes  or  so,  according  to  your  testimony,  the 
pumps  were  started  again,  and  discharging  started  again 
through  both  lines?  A.     Yes. 

O.  Was  that  upon  orders  of  either  Mr.  Hicks  or  Mr. 
Stevens?  [771 

A.  T  forget  which  .i^^entleman  told  us,  but  he  said  he 
figured  that  tliat  disposed  of  the  matter  and  we  should  go 
ahead:  it  was  all  right  to  go  ahead  and  start  pumping 
again. 
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The  Court :  That  has  been  testified  to  before,  counsel. 
It  has  been  covered. 

Mr.  Hall :      I  am  sorry.      I  didn't  know  it  had. 

Q.  By  Mr.  Hall:  Now,  when  you  went  on  board 
the  tanker  with  Mr.  Simonsen,  you  talked  with  the 
second  mate,  I  think  you  said?  A.     Yes,  sir. 

Q.     Did  you  ask  him  what  the  trouble  was? 

A.     Yes.     We  asked  him  what  seemed  to  be  the  trouble. 

Q.     What  did  he  say? 

A.  Well,  he  said  he  didn't  know,  he  not  being  a 
tanker  man.  I  think  it  was  his  first  trip  on  a  tanker. 
He  said  the  valves  had  been  set  by  the  first  mate  or  the 
pump  man,  I  forget  which,  and  when  they  left  the  ship, 
it  was  supposed  to  be  all  right,  and  he  didn't  know  any- 
thing about  manipulation  of  the  valves. 

O.  Where  was  the  second  mate  when  you  were  talking 
to  him,  you  and  Mr.  Simonsen? 

A.  We  went  up  to  his  cabin.  He  was  in  his  cabin  and 
he  walked  out  on  the  deck  after  the  cabin  and  talked 
to  us  for  awhile. 

Q.  You  have  made  reference  to  11,339  gallons  of 
Standard  gasoline  that  was  in  tank  62  before  unloading 
\7F^]  commenced,  and  to  2,376  gallons  of  diesel  in  tank  8 
before  unloading  commenced.  Are  those  quantities  given 
to  us  at  60  degrees  Fahrenheit?  A.     Yes. 

Q.  And  is  that  the  temperature  which  is  used  as  a 
standard  temperature  for  measuring  petroleum  products  in 
the  ])etrolcum  industry? 

A.  It  is  a  60  degree.  Everything  is  corrected  to  60 
degrees. 

Mr.   Hall:     That  is  all. 
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Mr.  Mack:  Mr.  Hall,  I  think  you  inadvertently  said 
"gallons." 

Mr.  Hall:     If  I  did,  I  should  have  said  "barrels." 

Q.  By  Mr.  Hall:  Did  you  understand  me  to  mean 
barrels  in  my  last  question? 

A.     Yes,  barrels  is  correct. 

Mr.  Hall:     That  is  all. 

Mr.  Mack:     That  is  all. 

The  Court:     You  are  excused. 

(Witness  excused.) 

L.  SIMONSEN, 

called  as  a  witness  by  and  on  behalf  of  the  libelant,  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     L.  Simonsen.   [79] 

Direct   Examination 
By  Mr.  Hall: 

Q.  Are  yon  employed  by  Standard  Oil  Company  of 
California,    Mr.    Simonsen?  A.     Yes,   sir. 

Q.     How  long  have  you  been  in  their  employ? 

A.     Approximately  27  years,  sir. 

Q.     What  is  your  present  position  with  the  company? 

A.     Marine   superintendent  of   the   Northern   Division. 

Q.     Where  are  you  located? 

A.  Our  office  is  located  at  Point  Wells,  Washington. 
15  miles  north  of  Seattle. 

Q.     How  long  have  you  been  located  at  Point  Wells? 

A.     Our  office  has  been  located  there  since  about  1931. 

The  Court:     How  long  have  you  been  there? 

The  Witness:     Since  1931  at  Point  Wells. 
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Q.  By  Mr.  Hall :  Have  you  been  marine  superin- 
tendent there  all  that  time?  A.     Ves,  sir. 

Q.  Now,  prior  to  being  a  marine  superintendent  at 
Point  Wells,  have  you  had  any  experience  on  tankers? 

A.  Yes,  sir.  I  have  had  considerable  experience  on 
tankers,  but  answering  your  question,  ])rior  to  that  time 
I  was  also  assistant  marine  superintendent.  I  was  as- 
sistant   marine    superintendent    from    about    1920. 

Q.     Are  you  a  licensed  marine  engineer?    [80] 

A.     Yes,  sir. 

Q.     How  long  have  you  been  such  ? 

A.  I  have  been  a  licensed  marine  engineer  approxi- 
mately 30  years. 

Q.  Have  you  had  practical  experience  on  tankers  as 
an  engineer?  A.     Yes,  sir. 

Q.  Now,  taking  up  your  duties  as  assistant  marine 
su])erintendent  and  marine  superintendent  at  Point  Wells, 
will  you  tell  us  briefly  and  in  general  what  those  duties 
were  ? 

A.  Well,  the  duties  consist  of  supervision  of  complete 
operations  of  tankers  in  my  district ;  supervision  of  re- 
pairs; installation  of  pipe  lines,  engines,  all  equipment 
pertaining  to  the  operations  of  tankers;  and  also  all  per- 
sonnel  increases,   victualing  of   ships,  et  cetera. 

O.  During  the  years  you  were  assistant  marine  super- 
inlendcnl  and  down  to  the  time  of  the  ])resent  war,  when  a 
Standard  Oil  tanker  would  he  taken  into  some  shipyard  in 
the  vicinity  of  Seattle  for  repairs,  would  you  have  any- 
thing to  do  with  the  repairs? 

A.     All  repairs  were  under  my  direct  supervision. 

Q.  During  that  ])eriod  of  time  while  you  have  been 
assistant     superintendent    and     superintendent     at     Point 
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Wells,  have  you  had  anything  to  do  with  the  cargo  ar- 
rangement of  tankers? 

A  Yes,  sir.  Practically  every  ship  that  is  loaded,  I 
have  something  to  do  with.  That  is,  when  I  am  in  the 
[81]   office. 

Q.     You  mean  by  that  Standard  Oil  tankers? 

A.     Yes. 

Q.  You  don't  exercise  any  supervision  over  the  cargo 
arrangement  of  other  tankers  not  operated  by  Standard 
Oil  Company,  do  you? 

A.     I  have  nothing  to  do  with  them,  sir. 

Q.  Do  you  recall  the  time  when  the  Egg  Harbor 
came  to  the  dock  at  Point  Wells  on  April  23,  1943? 

A.     Yes,  sir. 

Q.  Were  you  present  at  the  Standard  Oil  marine 
terminal  where  that  vessel  was  tied  up  that  day? 

A.  I  was  in  the  office  at  the  time,  sir.  No,  she  tied 
up  in  the  morning  at  5  :00  o'clock.     I  was  not. 

Q.  When  you  came  there  in  the  morning,  was  the 
vessel  tied  up  at  the  dock?  A.     Yes,  sir. 

Q.  Thereafter,  did  you  meet  the  captain  of  the 
vessel?  A.     Yes,  sir. 

Q.     Do  you   remember  his   name? 

A.     Captain  Olsen,   T  believe. 

Q.     Did  he  come  to  your  office?  A.     Yes. 

Q.     Did  you  have  a  conversation  with  him? 

A.     I  passed  the  time  of  day,  yes,  sir. 

Q.  In  the  course  of  that  conversation,  did  he  say 
1 82 1   anything  about  his  crew? 

A.     Yes.     We  discussed  his  crew. 

Q.     What  did  he  say  about  his  crew? 

A.  He  said  his  crew  was  very,  very  inefficient,  very 
inexperienced ;  that  he  had  a  green  crew. 
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Q.  Now,  do  you  recall  ^oing  on  board  the  SS.  Egg 
Harbor  after  contamination  had  been  discovered  at  the 
dock  headers?  A.      \'es,  sir. 

y.      \Vh(j  was  with  you?  A.      Mr.    Kilbourn. 

Q.      Was  that  in  the  evening  of  that  first  day? 

A.  Yes,  sir.  It  was  around  about,  I  should  say, 
between  5:00  and   5:30,  as  near  as   I   can  recall. 

Q.     Who  did  you  ask  for  when  you  got  on  board? 

A.  We  came  aboard  there.  There  were  two  men  on 
deck  and  we  asked  for  the  mate.  The  reply  was  that 
the  mate  was  not  aboard. 

Then.  1  asked  for  the  second  mate.  I  mean,  I  asked 
for  the  man  on  watch,  and  what  mate  it  was,  the  third 
or  second.     They  replied  it  was  the  second  mate. 

O.  Why  didn't  you  ask  for  the  master?  Did  you 
know  he  was  away? 

A.      I  knew  he  w^as  ashore,  yes,  sir. 

Q.     Then  you  asked  for  the  mate  on  watch? 

A.  Yes,  and  was  told  he  was  in  his  room,  and  we 
were   |83|  directed  to  his  room. 

Q.     You  went  to  his  room?  A.     Yes,  sir. 

Q.     Did  you  have  a  talk  with  the  second  mate? 

A.     Yes,  sir. 

O.  Wliat  did  he  say  in  the  course  of  that  conver- 
sation? 

A.  Well,  starting  the  conversation,  I  said  to  the 
second  mate,  'T  hear  you  arc  having  trouble  on  here." 

He  said.   "Well,   1    have  heard  that  too." 

I   said,   '"What  is  the  trouble?" 

lie  said.  "Well,  I  don't  kncnv.  They  say  we  are  mix- 
ing the  cargo,  mixing  products." 
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I  said,  "Just  as  a  matter  of  information,  T  have  nothing 
to  do  with  it,  but  just  as  a  matter  of  information,  how 
are  you  pumping  this  cargo  out?" 

He  said.  'T  don't  know." 

He  said,  "T  have  nothing  to  do  with  it."  He  said.  "I 
don't  know  the  piping  arrangement  nor  the  valve  setup." 

I  said  to  him,  "Have  you  any  plans  that  would  show 
the  piping  manifold  and  setup  of  the  ship?" 

His  reply  was,  "No.  not  that  I  know  of,  but  I  have  a 
storage  plan." 

I  said,  ''May  we  see  that?"  I  said,  ''We  are  just 
aboard  here  to  see  if  we  can  kind  of  figure  this  thing 
out  and  help  you  in  every  way  we  possibly  can." 

He  said,  "Well,  we  would  be  glad  to  have  some  help." 
[84]  He  show^ed  me  the  plan,  and  it  was  very  clear  on 
the  plan — 

Q.  Just  a  moment,  not  what  you  saw.  What  else 
did  he  say? 

A.  Well,  in  our  discussion  he  mentioned — T  asked 
about  the  mate.     He  said  the  mate  was  ashore. 

Also,  in  our  discussion  he  mentioned  the  mate  had  set 
the  valves  prior  to  going  ashore  and  he.  the  second  mate, 
didn't  know  how  the  valves  were  set. 

Q.  Did  he  say  that  the  first  mate  had  told  him  not 
to  worry? 

A.  That's  right.  He  said.  "He  told  us  not  to  worry 
about  them,  they  were  set." 

Q.     Did  he  say  that  he  wasn't  worrying? 

A.     He  indicated  that  he  was  not  worrying. 

Q.      1  just  want  to  know  what  he  said. 

A.  Yes,  he  indicated  that  he  was  not  worrying  about 
it,  about  the  pumping  arrangement  whatsoever. 
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Q.  I  show  you  a  plat,  and  ask  you  if  that  is  the 
plan  of  the  cargo  piping"  arrangement  which  that  second 
mate  gave  you  on  that  occasion? 

A.     That  is  the  very  one,  yes,  sir.     That  is  the  plan. 

The  Court:     Any  objection  to  its  admission? 

Mr.   Mack:     No,  your  Honor. 

The  Court :     It  may  be  received. 

( The  document  referred  to  was  received  in  evidence 
as  Libelant's  Exhibit  No.  8.)    |85] 

Q.  By  Mr.  Hall:  Did  you  subsequently  ascertain 
which  tanks  in  the  vessel  were  carrying  or  had  been 
l(jaded  with  Standard  gasoline,  and  which  tanks  with 
diesel ? 

A.  ^'es,  sir.  After  we  got  the  storage  plan,  so  far 
as  that  was  concerned,  T  knew  what  tanks  were  carrying 
what. 

Q.  You  might  tell  us  now  which  tanks  were  supposed 
to  have  gasoline  and  which  were  supposed  to  have  diesel. 

A.  Tanks  2,  3,  4,  and  8 — pardon  me,  I  mean  9,  were 
supposed  to  have  gasoline. 

The  Court:     What  are  the  numbers  again? 

The  Witness:  2,  3,  4,  and  9  were  supposed  to  have 
gasoline  in  them.  Tank>  5.  ().  7,  and  8  were  diesel  oil. 
Those  were  the  cargo  I  put  down  there. 

The  Court:     This  "D/B"  means? 

riu'  Witness  :     Diesel  burner. 

O.  P.v  Mr.  Hall:  Now,  after  vou  talked  to  the 
second  mate,  did  you  and  Mr.  Kilbourn  talk  to  anyone  on 
the  vessel  on  that  occasion? 

A.  \'es,  sir.  After  we  had  a  little  discussion  there 
witli  the  second  mate,  we  asked  if  it  would  be  all  right 
to  look  over  ihi.s  nianifukling  >etup,  which  he  agreed  to. 
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Q.  I  want  who  else  you  talked  to,  not  what  you  did 
after  that,  but  did  you  talk  to  anybody  else  on  that  trip 
on  board  the  vessel?  A.     Yes. 

Q.     Who?  [86]  A.     The  assistant  pump  man. 

Q.     Why   didn't   you   talk  to   the  head   pump   man? 

A.     He  was  not  there,  sir.     He  was  also  ashore. 

Q.     Was  Mr.   Kilbourn  with  you? 

A.     Yes,  sir. 

Q.     What  did  the  assistant  pump  man  say? 

A.  I  asked  the  assistant  pump  man  a  few  questions 
regarding  the  pumping  arrangement,  the  seating  of  the 
valves  and  so  forth,  and  his  reply  was  that  he  didn't 
know  anything  about  the  seating  of  the  valves.  The 
valves  were  set,  according  to  him,  by  the  pump  man,  and 
he  w^as  told  that  he  didn't  need  to  worry  about  it,  that 
before  they  got  down  to  the  point  where  they  would  be 
stripping,  why,  he  would  be  back  aboard. 

Q.  And  the  head  pump  man  was  gone  from  the 
vessel?  A.     Yes,  sir. 

Q.     Did  you  that  day  go  in  the  pump  room? 

A.     No,  sir. 

Q.  Was  this  visit  to  the  vessel  that  you  and  Mr. 
Kilbourn  paid  on  the  afternoon  of  the  23rd  the  only 
visit  you  made  to  the  vessel  that  day? 

A.  No,  sir.  I  had  ^one  aboard  some  time  in  the 
forenoon  and  passed  the  time  of  day  with  the  chief  mate. 

Q.     That  was  in  the  forenoon?  A.     Yes,  sir. 

Q.      Before  discharging  commenced?   [^7] 

A.     Yes,  sir. 

Q.  Those  were  the  only  times  you  were  on  the  vessel 
that  day?  A.     Yes,  sir. 

Q.     Did  you  go  on  the  vessel  the  next  day? 

A.     Yes,  sir. 
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Q.     Was  anyone  with  you? 

A.  No,  sir.  Well,  pardon  me.  Air.  Kilbourn,  I 
believe,  went  aboard  with  me.  Both  of  us  went  together 
and  just  made  a  visit.  They  were  at  that  time  pumping 
diesel  oil. 

Q.  Did  you  at  any  time  on  the  24th  go  into  the 
pumj)  room?  A.     Yes,  sir. 

Air.  Hall:  If  the  court  please.  1  have  here  a  plat 
showing  the  cargo  piping  arrangement  of  the  vessel  which 
is  a  little  bit  more  suitable  than  this  black  and  white 
print. 

The  Court:     Is  there  any  objection  to  the  admission? 

Mr.  Mack:     Is  that  the — 

Mr.  Hall:  This  is  Libelant's  Exhibit  A  for  identifica- 
tion in  connection  with  the  deposition  of  Captain  Olsen, 
and  you  will  recall  the  Captain  said  this  was  a  correct 
plat  of  the  piping  arrangement  of  the  vessel. 

Mr.  Mack:     All  right. 

Mr.  Hall :  1  will  ask  that  it  be  received  in  evidence, 
then. 

The  Court:      It  may  be  so  marked.   [88] 

( The  document  referred  to  was  marked  as  Libelant's 
Exhibit   Xo.  9,  and  was  received  in  evidence.) 

O.  \\\  Mr.  Hall:  1  show  you  Libelant's  Exhibit  9, 
Air.  Simonscn,  and  ask  you  if  the  lower  half  of  the  sheet 
shows  the  pij^ng  arrangement  in  the  bottom  of  the  several 
tanks  o\   the  xesscl  numl)cred   1   to  9  inclusive. 

A.     Tliat   is  correct,  sir,  it  does. 

Q.  And  to  the  left  of  the  plat,  I  will  ask  you  if  the 
various  pipes  there  depicted  are  the  pipes  and  other 
facilities  which  are  in  the  pump  room  of  the  vessel. 

A.      ^'e^.  .sir.      It   appears  that  is  the  setup. 
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Q.  Now,  there  are  certain  of  these  pipes,  still  speak- 
ing of  the  lower  half  of  the  plat,  which  are  colored  in 
red.  I  will  ask  you  if  those  are  the  main  suction  pipes 
which  draw  the  fluid  in  the  tanks  toward  the  pumps  at 
the  rear  of  the  vessel? 

A.  These  are  the  tanks  that  draw  the  fluid  out  of  the 
tanks,  sir   (indicating). 

Q.     You  mean  the  pipes — 

The  Witness :      Yes,  that  draw  the  fluid  out. 

The  Court :     This  mark  here  shows — 

The  Witness:  Yes,  sir,  that  shows  suction  and  load- 
ing, see.  You  can  either  load  through  these  lines  or 
discharge  through  them. 

Mr.  Hall :  We  will  take  it  a  step  at  a  time,  Mr. 
Simonsen. 

The  Witness :     The  Judge  asked  me  that. 

Q.  By  Mr.  Hall :  I  will  mark  one  line  of  the  main 
sue-  |89J  tion  pipe  as  "A"  and  one  main  line  as  ''B"  and 
one  main  line  as  "C",  my  markings  being  placed  in  tank 
8,  and  I  will  ask  you  what  tanks  line  "C"  is  designed  to 
suck  the  petroleum  cargo  out  of? 

/v.  1  Primarily  line  C  is  to  suck  out  of  tanks  1,  2,  3 
and  4. 

The  Court:  Just  a  moment.  Do  I  understand  that 
this  line  that  he  has  marked  sucks  more  than  one  tank? 

The  Witness:  Yes,  sir.  There  are  various  suctions. 
Ik  re  i>  this  main  line,  sir.  There  is  a  branch  suction 
from  that  line  that  goes  to  your  various  compartments. 
Tank  2  here  has  three  C()m])artments  in  it. 

Q.  Ry  Mr.  Hall:  Take  No.  2.  There  is  a  device 
which    I   will  mark   witli   the  letter   "D".      What   is  that?* 

A.     That   is  a  suction  stool,  sir. 
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Q.  And  that  suction  stool  is  on  the  bottom  of  the 
tank  ? 

A.  Very  close  to  the  bottom,  probably  that  would 
be  one  inch  from  the  bottom. 

Q.  And  it  is  connected  with  the  pipe  that  runs 
laterally  through  the  several  compartments  of  tank  2? 

A.     Hiat  is  right,  sir. 

Q.  Xow.  each  tank  has  a  port  compartment,  a  center 
compartment  and  a  starboard  compartment,  do  they  not? 

A.     Yes. 

Q.  Now,  1  will  mark  another  device  here  with  the 
letter  "M"  and  ask  you  what  that  is?    [90] 

A.     That   is   also   a   suction   stool,   sir. 

Q.  And  that  is  in  the  center  compartment  of  tank  2, 
is  it  not?  A.     Yes. 

Q.  Now,  1  will  mark  another  device  here  with  the 
letter  "F".  and  ask  you  what  that  is? 

A.     That  is  also  a  suction  stool,  sir. 

Q.  Now,  at  various  points  on  this  pipe  which  is 
marked  ''C"  there  appear  to  be  devices  which  look  like  a 
gentleman's  bow  tie.     What  are  they? 

A.     They  are  the  master  valves. 

Q.     That  master  valve  is  a  gate  valve? 

A.     Yes. 

Q.  It  is  operated,  is  it  not,  by  a  stem  that  runs  up 
to  the  deck  of  the  vessel  and  there  terminates  in  a  wheel? 

A.     Yes. 

The  Court :  Hiose  valves  are  so  that  you  can  make 
each  tank  a  separate  compartment? 

The  VVitnt'.s.s:  \'cs.  sir,  that  is  right,  sei)arate  so  far 
as  the  valves  are  concerned.  \(n\  can  close  this  side  off 
and  be  pumj)ing  out  here. 
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The  Court:  For  instance,  take  a  compartment  in  2 
and  3.  Through  those  valves,  could  you  put  gasoline 
in  one  and  diesel  in  another  and  keep  them  from  com- 
mingling ? 

The    Witness:     Not   simultaneously,   no,   sir. 

The  Court:  I  mean,  after  they  are  in  there.  Is 
there  [91]  any  way  to  load  those  tanks  separately  one 
from  the  other? 

The  Witness :  Yes,  you  can  load  them.  You  can  load 
No.  2  tank,  close  the  valves  off  and  load  No.  3  tank. 

The   Court:     With  a  different  grade  of  oil? 

The  Witness:     If  you  want  to  rely  on  your  valves. 

The  Court:     It  is  possible? 

The  Witness  :     Yes,  sir. 

Q.  By  Mr.  Hall:  Now,  you  notice  that  in  each  of 
these  tanks  there  is  what  I  will  call  a  lateral  pipe  which 
connects  with  the  stools  in  the  three  compartments  of  the 
particular  tank.     Is  that  correct? 

A.  Yes,  sir.  That  is  what  we  call  the  athwartship 
line. 

Q.  Now,  for  instance,  pipe  C  is  directly  connected,  is 
it  not,  with  the  athwartship  pipe  in  the  bottom  of  tanks 
2,  3,  and  4?  A.     Yes,  sir. 

Q.  But  it  is  not  connected  with  the  athwartship  pipe 
in  the  bottom  of  any  of  the  other  tanks,  is  it? 

A.     Not  that  line  alone,  no,  sir. 

O.  Let  us  go  to  line  B.  Line  B  is  connected,  is  it 
not,  with  the — 

The  Court :  It  is  the  same  condition  as  the  other  end 
of  the  ship? 

The  Witness:     Yes. 

Q.  By  Mr.  Hall:  What  athwartship  line  is  B  con- 
nected with  directly?   [92 j  A.     5,  6,  and  7. 
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Q.      Not  directly  with  7,  is  it? 

A.  ^'L's.  Pardon  nie,  I  am  wrong.  No,  sir,  with  5 
and  b  directly. 

Q.  All  ri.^ht.  What  athwartship  line  is  pipe  A  con- 
nected  with?    [92a]  A.     7,  8  and  9,   sir. 

().  Now.  there  is  a  line  of  pipe,  red  pipe  on  this 
plat  apparently  connectin^^  line  B  and  line  C.  I  am  going 
to  mark  llial  connecting  line  of  pipe  with  the  letter  "C, 
and  ask  you  if  that  is  what  is  called  a  cross-over  between 
line  B  and  line  C? 

A.  That  is  right.  That  is  called  a  cross-over.  That 
is  the  normal  phrase  for  that. 

Q.  Now,  T  am  going  to  mark  another  line  of  pipe 
apparently  connecting  .\  and  B  with  the  letter  "H"  and 
ask  you  if  that  is  another  cross-over? 

A.     Yes,  it  is  another  cross-over. 

Q.  Now,  I  call  your  attention  to  the  fact  that  in 
cross-over   G,   there  are  two  valves  close   together. 

A.     Yes,  sir. 

Q.     Those  are  the  gate  valves  that  you  have  described? 

A.     Yes. 

Q.  1  call  your  attention  to  the  fact  that  in  cross- 
over H  there  are  two  more  \'alves  close  together. 

A.     We  call  those  "block  valves." 

(j.       That  is  another  jiair  of  gate  valves? 

A.      Yes,  sir. 

The  Court:     They  work  from  the  deck!^ 

The  Witness :     Yes. 

O.  By  Mr.  Hall:  Now.  T  observe  by  this  chart  that 
these  ])ipe.s  wliich  1  have  called  A.  B,  and  C.  run  back 
into  f9v^|  the  pump  room  and  eventually  run  into  a 
facility  marked  a^>  a  |nuup.      Ts   that  correct? 
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A.     Yes,  sir. 

Q.  Then,  loading  from  the  same  pump,  there  is  a  blue 
line  of  pipe  which  goes  toward  the  top  of  the  chart  and 
emerges  apparently  on  the  deck.     Is  that  the  discharge? 

A.     That  is  the  discharge  line,  sir. 

Q.  I  have  marked  this  line  on  the  upper  half  of  the 
chart  with  the  letter  'T".  Would  you  say  that  this  is  the 
discharge  line  discharging  from  the  same  pump  that  line 
C  sucks  the  fluid  into? 

A.  I  w^ill  have  to  follow  that.  Offhand  I  would  say 
it  is  right,  sir.     Yes,  it  is.     That  is  correct. 

Q.  All  right.  I  will  mark  another  line  up  here  on  the 
upper  half  of  the  chart  with  the  letter  "J"  ^^^  ^sk  you 
if  that  is  the  discharge  line  that  corresponds  with  the 
suction  line  B? 

A.  T  will  follow  that  down,  sir,  and  take  a  look. 
Yes,  sir,  that  is  correct. 

Q.  I  will  mark  another  line  on  the  upper  half  of  the 
chart  with  the  letter  "K"  and  ask  you  if  that  is  a  dis- 
charge line  which  takes  the  fluid  from  the  pump  which 
sucks  the  fluid  out  of  the  tanks  through  line  A? 

A.     Yes,  that  is  correct. 

Q.  Now,  I  observe  on  the  upper  part  of  the  chart  these 
lines  J,  I.  and  K,  meet  blue  lines  running  at  right  angles. 
[94] 

A.     Yes,  sir.     Those  are  the  discharge  lines  on  deck. 

Q.  And  those  lines  that  I  have  been  last  talking  about 
have  at  the  ends  of  them  the  description,  ''Cargo  oil  dis- 
charge overboard'*?  A.     Yes,  sir. 

O.      Both  at  the  bottom  and  top? 

A.     Port  and  starboard  side,  ves,  sir. 
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Q.     And  the  vessel  can  discharge  from  either  side? 

A.     That  is  correct,  sir. 

The  Court:     Is  that  their  point  of  discharge? 

The  Witness:     Yes,  sir. 

Q.  By  Mr.  Hall:  Now,  1  call  your  attention  to  a 
red  line  on  the  suction  side  between  lines  A  and  B;  this 
connecting  line,  however,  being  in  the  pump  room,  and  I 
will  designate  it  by  the  letter  ''L"  and  ask  you  if  that  is 
another  cross-over  line  between  line  A  and  line  B? 

A.     That  is  another  cross-over  line  between  A  and  B. 

O.     That  is  in  the  pump  room? 

A.     Yes,  sir. 

O.  I  will  call  your  attention  to  another  line  in  the 
pump  room  between  line  B  and  line  C.  1  will  give  it  the 
letter  "M''  and  ask  you  if  that  is  another  cross-over 
between  line  B  and  line  C  in  the  pump  room? 

A.  Yes,  sir,  that  is  also  another  cross-over  between 
B  and  C  in  the  pump  room. 

O.  Now,  1  call  your  attention  to  certain  lines  in  the 
195]  i)ump  room  on  the  discharge  side,  and  T  will  desig- 
nate one  by  the  letter  ''N"  and  ask  you  if  that  is  another 
cross-over  between  lines  K  and  J  on  the  discharge  side? 

A.  Between  K  and  1,  1  believe,  sir.  1  believe  that  is 
between  K  and  T. 

O.      .Anyway,   they   arc  cross-overs? 

A.      \'es,  sir,  cross-oxer  lines  between  K  and  I.  yes,  sir. 

0.     Not  between  K  and  T? 

A.  Isn't  that  T?  T  am  sorry,  no,  that  is  J.  You 
are  right. 

O.  Hu'ii  the  line  marked  N  is  a  cross-over  on  the 
(liscliar^c  side  between  the  line^   K  and  J? 

A.     That  is  right. 


Standard  Oil  Company  of  California,  etc.         157 

(Testimony  of  L.  Simonsen) 

Q.  Xow,  I  will  mark  another  line  here  with  the  letter 
"O"  and  ask  you  if  that  is  another  cross-over  on  the  dis- 
charge side? 

A.     That  is  also  another  cross-over  between  J  and  I. 

Q.  Now,  on  the  cross-over  which  has  been  marked  N, 
there  is  a  regular  valve  gate  there,  isn't  there? 

A.     There  are  two,  sir,  two  valves. 

Q.  And  also  another  valve  which  by  reference  to  the 
legend  on  the  chart  is  called  ''gate  valve  with  spectacle 
flange/'     Do  you  notice  that?  A.     Yes. 

Q.  T  call  your  attention  to  the  cross-over  which  has 
been  marked  ''O"  and  you  will  notice  the  regular  valve  and 
also  [96]  one  of  these  valves  which  is  designated  as  a 
gate  valve  with  spectacle  flange.     You  notice  that? 

A.     Yes,  sir.     That's  right,  sir. 

Mr.  Hall :  May  T  have  this  model  marked  for  identi- 
fication ? 

(The  model  referred  to  was  marked  as  Libelant's  Ex- 
hibit No.  10,  for  identification.) 

Q.  By  Mr.  Hall :  I  show  you  a  device,  Mr.  Simon- 
sen,  which  has  been  marked  for  identification  as  Libelant's 
Exhibit  10,  and  ask  you  if  that  is  a  model  of  a  gauge  of  a 
spectacle  flange? 

A.  That  is  definitely  a  model  of  a  spectacle  flange, 
yes.  sir. 

O.  T  will  ask  you  if  the  device  takes  its  name  from 
the  blank  which  is  inserted  in  the  slot  between  the  flanges 
of  the  pipe,  as  resembling  somewhat  a  spectacle? 

A.  T  can't  answer  that  for  sure.  We  have  always 
termed  it  a  spectacle.  T  presume  it  is  because  of  the  way 
it   is   made.     There   is   a   blank   and   an   open    space,   sir. 
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One  side  is  open  and  the  other  side  in  blind.  This  is 
called  a  spectacle. 

Q.  Now,  I  have  taken  off  the  nuts  and  bolts  on  this 
model,  and  1  have  taken  out  a  piece  shaped  somewhat  like 
the  letter  8. 

The  Court :  The  fact  is  that  when  they  want  it  open, 
they  have  it  one  way,  and  when  they  want  it  closed,  they 
have   1 97 1   it  the  other  way.  don't  they? 

Tlu'  Witness:  That  is  rii^ht,  sir.  Now  it  is  in  the 
closed  position  and  no  product  can  ^o  between. 

Q.  By  Mr.  Hall :  Now,  this  particular  model  has 
only  four  bolts  and  nuts  on  it.  As  a  matter  of  fact,  on 
the  larger  pipe  there  would  be  more  bolts  and  nuts? 

A.     Yes,  sir. 

O.  Now,  in  this  model  there  is  a  piece  of  cardboard 
on  either  side  of  the  central  blockino^  device.  Does  that 
ha\e  any  counterpart  in  the  ori^^inal  as  it  would  appear  in 
the  vessel?* 

A.  Yes.  sir,  very  nnich.  There  is  a  o^asket  on  each 
side,  ^^)u  have  i^ot  a  product  (mi  this  side  and  one  on  this 
side,  and  you  would  have  to  have  a  protection  to  keep 
tlie  liqtiicl  from  jc^ettin^-  into  (^tlier  tanks  and  a  possible 
chance  r)f  contamination. 

O.  N(nv,  on  this  ])!at  which  is  marked  Libelant's  Ex- 
liihit  9.  in  the  lower  half  of  the  sheet  there  are  shown 
some  yellow  lines,  and  T  notice  on  here  they  are  marked 
"6  strip   suction."     What   arc   those   yellow   lines? 

A.     All  stripper  lines. 

O.      .'\re  those  stri])i)er  lines   stiction   lines? 

A.  Yes,  sir.  Tliey  are  suction  lines  only,  as  T  under- 
stand the  plan. 
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Q.  Now,  what  is  the  necessity  for  having  stripper 
suction  lines  in  addition  to  the  regular  12-inch  suction 
lines  [98]  which  on  this  plat  are  shown  as  A,  R,  and  C? 

A.  Well,  sir,  stripping  lines  depend  usually  on  the 
ty])e  of  pumps  that  you  have.  This  ship  here,  as  T 
understand,  and  in  fact  T  seen  with  my  own  eyes,  is 
equi])ped  with  centrifugal  pumps.  They  are  not  a  good 
pump  for  stripping.  So,  in  addition  to  their  main  suc- 
tion lines,  they  put  in  a  stripping  line  throughout  the 
whole  ship,  which  is  a  smaller  line,  as  you  will  notice. 

Q.  Isn't  the  stripping  line  for  the  purpose  of  sucking 
out  residue  in  the  bottom  of  the  tank  that  wouldn't  be 
pumped  out  by  the  main  line? 

The  Court:     It  is  the  same  principle  as  milking  a  cow? 

The  Witness :     It  is  a  different  type  of  pump. 

The  Court:  That  is  a  pump  to  get  the  residue  and 
milk  her  dry? 

Q.  By  Mr.  Hall :  They  can't  do  it  with  a  milking 
machine,  so  they  do  it  by  hand?  A.     Yes. 

Q.  Now,  where  the  line  A  will  go  through  the  wall  of 
the  tank,  about  how  far  above  the  bottom  of  the  tank 
will  that  line  pass  through  the  wall  of  the  tank? 

A.     That  varies,  sir. 

Q.     I  am  speaking  now  of  this  particular  ship. 

A.  Well,  it  would  only  be  a  guess  because  I  have  never 
been  on  one  of  these  ships,  but  1  would  guess — 

The  Court :  Let  us  not  ha\e  any  guesswork,  then. 
[99] 

Q.  By  Mr.  Hall :  These  stripping  lines  and  these 
suction  lines  marked  A,  B,  and  C,  however,  are  all  on  the 
bottom  of  the  tanks,  are  they  not? 

A.  No.  sir,  not  exactly  on  the  bottom.  They  run 
above  the  floors,  what  we  call  the  floors.     It  depends  on 
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the  construction  of  the  ship.  This  ship  is  an  Edgervvald 
design  and  has  long  floors  which  run  fore  and  aft.  This 
.suction  line,  as  I  understand  it,  would  ])robably  be  six  or 
eight  feet,  and  then  this  branch  suction  would  run  from 
there  to  the  individual  c()nii)artments. 

O.     Designated  as  D? 

A.  As  I  understand  it.  this  main  line  goes  fore  and 
aft  maybe  six  or  eight  feet  above  the  bottom  of  the  tank 
proper.  Then,  you  have  your  athwartship  branch  suction 
that  goes  into  the  athwartship  compartments  with  drop 
lines  and  a  stool  that  goes  down  within  an  inch  of  the 
bottom  of  the  tank  located  fairly  close,  in  fact  as  close  as 
l)ossible,  lo  the  after  bulkhead  in  each  compartment  in 
order  to  get  as  much  product  out  of  the  tank  as  possible. 

The  Court:  Without  the  use  of  or  having  to  use  the 
stripper  line? 

The  Witness:     Well,  that  is  right,  yes,  sir. 

The  Court:     May  T  ask  a  question? 

We  are  talking  about  what  you  call  this  model  flange 
over  here? 

Mr.  Hall:     A  spectacle  flange.   ITOO] 

The  Court :  A  spectacle  flange.  That  is  used  for  the 
purpose  of  shutting  one  tank  off  from  the  other? 

The  Witness:     That  is  right. 

The  Court:  And  the  only  time  they  can  change  those 
is  when  the  vessel  is  empty? 

The  Witness:     Yes.  sir,  dinvn  in  the  hold. 

The  Court:      Down  in  the  gas  tank? 

The  Witness :     Yes. 

().  \\\  Mr.  Hall:  Xow,  Mr.  Simonsen,  when  you  went 
down  in  the  engine  room  of  the  Egg  Harbor — 

A.  Pardon  me.  sir.  1  didn't  go  down  in  the  engine 
room. 
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Q.  I  mean  the  pump  room  of  the  Egg  Harbor  on  the 
24th  of  April,  did  you  notice  whether  there  were  any 
spectacle  flanges  with  spectacle  blanks  in  them  in  the 
cross-overs  which  are  marked  here  as  N  and  O? 

A.  T  observed  that  they  were  provided  w^ith  spectacle 
flanges  as  shown  on  this  plan,  but  they  were  installed  in 
the  open  position.  Tn  other  words,  they  had  the  blind 
section  out  so  that  products  could  go  from  one  side  to  the 
other. 

Q.  Based  on  your  experience,  w^ll  you  tell  us  what  in 
your  opinion  should  have  been  done  on  board  the  Egg 
Harbor  to  prevent  one  product  from  contaminating  the 
other? 

A.  Well,  we  start  on  the  suction  lines  B  and  C.  We 
will  go  to  the  cross-over  G.  Before  we  would  put,  or 
before  T  would  put  unlike  products  like  in  tank  6  and 
tank  3,  we  flOl]  provide  a  definite  blind  in  this  cross- 
over. That  is  with  a  spectacle.  We  would  provide  a 
spectacle  flange  there. 

Q.  And  you  would  seat  it  In  a  closed  position  so  that 
there  would  be  no  chance  f(^r  n\\  or  ])roducts  to  go  from 
the  B  line  to  the  C  line? 

The  Court:     Tn  other  words,  is  this  the  flange  here? 

The  Witness :     This  is  the  line,  sir. 

The  Court:     Where  would  the  spectacle  flange  be  put? 

The  Witness :     We  would  juit  it  in  right  here. 

The  Court :     What  are  these  ? 

The  Witness:  Manually  operated  valves,  operated  with 
extension  rods  from  the  deck. 

The  Court:     T  know,  but  they  can  be  shut  ofl"? 

The  Witness:     From  the  deck,  sir,  yes,  sir. 

The  Court:     So  that  no  oil  could  i)ass  through? 
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The  Witness:     If  they  are  tight. 

The  Court:     If  they  arc  tight? 

The  Witness  :     Yes,  sir. 

The  Court:      It  has  to  be  tight  or  it  would  leak? 

The  Witness :     Yes. 

Q.  By  Mr.  Hall :  Then,  in  order  to  make  the  cross- 
over which  is  marked  G  safe,  as  T  understand  you,  you 
would  install  a  spectacle  hiank  in  the  pipe  G  between  the 
two  valves.     Is  that  correct? 

A.  Yes,  sir,  and  fit  it  in  a  closed  position,  install  it 
in  a  closed  position.      [102] 

Q.  To  do  that  you  would  have,  there  being  no  flanges 
for  the  reception  of  a  blank  position,  you  would  have  to 
take  out  a  piece  of  pipe,  wouldn't  you,  and  make  it  adapt- 
able for  the  blank  in  the  spectacle? 

The  Court:     \'ou  would  have  to  do  some  plumbing? 

The  Witness :  You  would  have  to  do  some  plumbing, 
yes.  but  looking  at  this  manifold  right  here,  the  way  it  is 
sei  u]),  it  looks  like  yow  might  ])ut  a  blind  in  there  without 
taking  out  any  pipe.  In  other  words,  you  could  change 
the  bolt  holes  a  little  bit  to  change  the  blind. 

The  Court :  As  1  understand  your  testimony,  it  is 
your  ()i)inion  that  these  valves  are  insufficient  to  properly 
block  off  one  tank  from  the  other  and  the  spectacle  flange 
shcuild  he  inserted  there? 

The  Witness:     You  are  absolutely  correct,  sir. 

The  Court:  And  on  the  other  hand,  if  these  valves 
arc  workin?^-  properly  they  would  ser\e  the  same  purpose, 
would  they  not T^  There  is  a  double  check?  In  other 
words,  there  arc  two  \alves  there,  are  there  not? 

The  Witness:      Yes,  sir. 


Standard  Oil  Covipaiiy  of  California,  etc.         163 

(Testimony  of  L.  Simonsen) 

The  Court :  And  that  would  act  as  a  double  protection  ? 
You  would  not  only  rely  on  one  valve,  but  under  your  con- 
struction, you  could  rely  on  two  valves? 

The  Witness :     That  is  right,  if  they  are  tight. 

The  Court:  Well,  if  the  spectacle  is  not  tight,  you  are 
in    trouble,    too.    aren't    you?    [103] 

The  Witness:  Well,  it  would  have  to  go  through 
metal,  sir. 

The  Court:  T  know,  but  if  these  are  tight,  it  has  to 
go  through  metal  too? 

The  Witness:     That  is  right. 

The  Court:  So,  is  is  your  opinion  that  the  construc- 
tion of  the  vessel  is  such  that  it  would  be  unsafe  for  the 
carrying  of  two  grades  of  petroleum  products? 

The  Witness:  Yes,  sir,  with  that  setup,  yes,  sir. 
Unlike  products,  you  see,  like  gas  here  and  diesel  over 
here. 

The  Court:     Yes. 

Q.  Ry  Mr.  Hall :  Now,  will  you  explain  why,  from 
your  experience,  you  consider  it  unsafe  to  handle  different 
products  relying  simply  upon  those  two  valves? 

A.  Dirt  gets  under  the  seats.  They  won't  seat  prop- 
erly. The  threads  wouldn't  bear  on  the  valve.  You  may 
put  a  wrench  on  it  and  i)ut  all  the  leverage  two  men  could 
put  on  it.  and  you  think  it  is  closed,  but  these,  you  under- 
stand, sir,  are  down  in  the  tank.  They  are  in  the  prod- 
ucts. You  have  no  lubrication  and  these  valves  work 
cjuite  hard.  So,  for  that  reason  anything  might  get  under 
them. 

You  might  test  those  valves  today  and  load  through 
them  tomorrow  and  a  spring  from  your  pump  or  a  sj)riiig 
from  any  debris  might  get  underneath  those  valves  and 
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they  could  not  be  closed  tightly.  You  cannot  rely  on 
valves. 

O.  Now.  Mr.  Simonsen,  I  call  your  attention  to  the 
fact  [104]  that  in  the  cross-overs  L  and  M,  for  example, 
it  is  shown  on  this  chart  that  those  cross-overs  are  equip- 
])e(l  with  spectacle  flanges.  Is  there  any  greater  danger 
from  contamination  through  cross-overs  L  and  M  than 
through  cross-overs  G  and   H?  A.     No,   sir. 

Q.  So  that  I  understand  you  correctly,  if  each  one  of 
cross-overs  L  and  ]\T  are  equipped  with  spectacle  flanges, 
cross-overs  G  and  fl  slKnild  be  so  equipped? 

A.     Your  deduction  is  definitely  correct. 

0.  What  else  would  you  have  done  besides  installing 
spectacle  flanges  in  the  cross-over  G? 

The  Court:  You  w(uildn't  have  changed  the  name  of 
the  ship,  would  you? 

The  Witness :  No,  sir.  We  would  also  have  installed 
spectacles  in  the  cross-over  between  lines  A  and  B. 

0.     By  Mr.  Hall:     That  is  the  cross-over  marked  H? 

A.     Yes,  H. 

O.     What   else   would  you   have  done? 

A.  Then,  we  also  would  have  set  the  spectacles  in  the 
cross-overs  M  and  L  in  a  closed  ])osition,  spectacles  N  and 
()  in  the  cross-o\'ers  in  a  closed  position. 

The  Court:     \\'hich  ones  were  found  o])en.  N  and  L? 

The  Witness:     Yes,  sir. 

Mr.  Hall:  T  might  say,  your  Honor,  that  the  deposi- 
tion ()f  the  master  will  show  that  they  were  not  using  any 
of  the  closed  positions  on  these  spectacles  anywhere  on  the 
vessel.    [1051      Everything  was  (^])en. 

The  Court:      1   see.     Where  are  th(\se  open  spectacles? 

The  Witness:      I  observed  ()  and  N  to  be  open. 
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Mr.  Hall:     The  master  says  they  were  all  open. 

The  Court:     All  right. 

Q.     By  Mr.  Hall:     What  is  a  hydrostatic  test? 

A.  A  test  of  water  on  new  construction  or  any  new 
work  done  in  a  pipe  line. 

The  Court :     At  this  time,  we  will  take  a  short  recess. 

(Short  recess.) 

The  Court:     T  would  like  to  ask  a  couple  of  questions. 

These  flanges  here,  O  and  N,  were  those  the  flanges 
that  you  said  you  found  open? 

The  Witness:  Between  N  and  O.  The  cross-over 
here  on  O,  and  the  cross-over  here  on  N. 

The  Court :  These  two  lines  here  marked  1  and  2, 
just  for  our  information,  these  are  the  flanges,  are  they 
not? 

The  Witness :     The  spectacles,  yes,  sir. 

The  Court:     Or  spectacles? 

The  Witness :     Yes,  sir. 

Mr.  Hall:     T  can  mark  this  0-1. 

The  Court:  Now,  those  were  the  two  flanges  that  you 
found  open? 

The  Witness  :     Yes,  sir. 

The  Court:  Now  what  effect  would  that  have  in  the 
pumping  of  oil,  in  pumping  the  cargo  out,  with  having 
those  open?   |T06] 

The  Witness :     The  point  is  this,  sir — 

The  Court:  In  other  words,  would  the  efl'ect  of  having 
those  oj^en  cause  a  commingling  in  the  ])umping  out? 

The  Witness:     Tf  these  valves  were  not  tight? 

The  Court:  Tf  the  valves  O  and  N  are  not  tight, 
then  tlial  would  cause — 

The  Witness :     The  intermingling,  yes,  sir. 
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The  Court:  Then,  if  those  valves  were  tight,  it 
wouldn't   cause  the  intermingling? 

The  Witness:     No,  sir,  if  they  were  tight. 

Q.  By  Mr.  Hail:  When  you  speak  of  the  spectacle 
flanges  in  the  closed  ])osition,  you  mean,  do  you  not,  with 
the  blank  piece  of  pipe  completely  blocking  the  pipe? 

A.     Yes,  sir. 

Q.  Would  you  proceed  with  your  description  of  what 
is  done  in  the  case  of  a  hydrostatic  test? 

Mr.  Mack:  Do  you  want  to  offer  this  exhibit  in  the 
case  ? 

:\rr.  Hall:     Yes. 

The  Court:  T  think  it  should  go  in  evidence  as  ex- 
planatory of  the  witness'  testimony. 

Mr.  Hall :  Very  well.  T  will  ask  that  the  model 
which  is  marked  Exhibit  10  for  identification  be  received 
in  evidence. 

The  Court :     Tt  may  be  received. 

(  The  model  referred  to  was  marked  as  Libelant's  Ex- 
hibit No.   10.  and  was  received  in  evidence.) 

O.  I>y  Mr.  Hall:  Would  you  proceed  with  your 
description  1107]  of  what  is  done,  briefly  now,  when  a 
hy(lr(\^tatic  test  of  cargo  lines  is  made? 

A.  .\s  T  started  out  to  say.  on  all  new  installations, 
any  changes  in  pipe  lines  or  periodic  overhauls  of  any  kind, 
before  a  shij)  is  put  back  into  commission,  we  make  a 
hydrostatic  test  of  all  lines,  suction  lines,  discharge  lines, 
by-i)ass  lines,  cross-overs,  stripj^ing  lines,  et  cetera. 

O.     \Miat  is  the  i)uri)ose  of  that  test? 

A.     To  (k'tennine  whether  there  are  any  leaks. 

O.  ^'f»u  mean  by  leaks,  leaks  in  the  valves  and  cross- 
overs ? 
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A.  Yes,  and  expansion  joints  or  leaks  in  the  line  any 
place,  sir. 

Q.  Then,  if  I  understand  you  correctly,  water  is 
pumped  in  the  line  and  more  pressure  is  forced  against  a 
closed  valve.     Is  that  what  is  done  in  this  test? 

A.  That  is  right,  sir.  Normally  the  suction  lines  are 
tested  to  50  pounds.  I  mean  all  these  lines,  all  these  lines 
suction  to  the  pump.  The  discharge  lines  we  test  to  125 
pounds. 

The  procedure,  for  instance,  on  this  line  would  be  to 
fill  the  whole  line  to  the  very  top,  at  the  very  top  of  the 
manifold  of  the  discharge  header;  place  in  a  50-pound 
test  on  the  line  to  give  all  the  suction  branches,  and  w^e 
would  start  in,  say,  at  No.  1  tank,  and  go  right  down  the 
line  on  all  our  blocks,  master  valves,  and  so  forth.   [108] 

When  that  is  determined  tight,  then  we  shut  off  the 
loading  drops  and  test  the  discharge  side  down  to  the 
pumps  at  125  pounds,  and  all  of  this  is  proved  tight 
before  the  vessel  is  permitted  to  load  a  cargo. 

O.  Well,  now,  T  want  you  to  assume  these  facts,  which 
I  believe  will  have  a  basis  in  the  evidence  in  this  case. 
Assume  that  this  vessel,  the  Egg  Harbor,  was  delivered 
by  the  buildings  on  the  10th  of  April,  1943;  that  there- 
upon, the  vessel  was  loaded  with  water  ballast  and  pro- 
ceeded from  Portland,  Oregon,  to  San  Pedro.  California: 
that  it  took  on  at  San  Pedro,  California,  a  cargo  of  diesel 
in  tanks  S,  6,  7  and  8,  and  then  proceeded  to  El  Segundo 
and  took  on  a  cargo  of  gasoline,  which  was  placed  in  tanks 
2,  v3.  4  and  9;  that  cargo  of  gasoline  and  that  cargo  of 
diesel  being  the  cargo  involved  in  this  case. 

My  question  to  you  now  is  this,  Mr.  Simonsen.  Would 
you  in  tlic  case  of  that  vessel  before  that  cargo  was  loaded 
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at  San  Pedro  and  El  Segundo,  make  one  of  these  hydro- 
static tests  irrespective  of  what  tests  may  have  been  made 
before  the  vessel  left  the  hands  of  the  builders  on 
April  10th? 

A.  The  test  that  1  would  definitely  make  if  I  would 
ever  load  that  kind  of  a  cargo  in  this  ship  at  that  time 
would  be  before  loading  to  test  the  valve  in  the  cross- 
overs. My  purpose  in  that  would  be  to  isolate,  definitely 
isolate  line  C,  for  instance,  so  that  there  would  be  no  pos- 
sible chance  for  any  contamination  into  line  B  through 
this  cross-over.    |  109] 

They  have  a  very  bad  situation — 

O.  Would  you  also  test  in  the  same  way  the  other 
cross-over  from  A  to  B? 

A.  That  is  what  T  was  coming  to  now.  They  have 
got  a  very  bad  situation  here,  the  way  this  cargo  is  loaded. 
T  would  also  put  a  test  on  the  cross-over  at  H  between  A 
and  B  to  determine  it  tight.  I  wouldn't  like  to  make  the 
load,  though,  sir.  I  wouldn't  like  to  make  that  kind  of  a 
load. 

Q.  Then,  if  T  understand  you  correctly  up  to  the 
present  time,  you  wcuild  make  a  hydrostatic  test  of  the 
cross-over  which  is  indicated  in  this  chart  as  H  and  also 
a  hydrostatic  test  of  the  valve  in  the  cross-over  on  G? 

A.     Yes. 

Q.     Is  that  right?  A.     Yes. 

The  Couri  :  Do  I  understand  that  before  each  loading 
of  a  tanker  it  is  good  practice  to  make  those  tests? 

The  Witness:  Well,  I  will  tell  you,  sir.  as  T  men- 
tioned before — 

The  Court:  You  can  answer  that.  Is  that  common 
])racticc?     Is  it  good  practice? 
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The  Witness :  It  is  good  practice.  It  would  be  natur- 
ally good  practice  and  we  wouldn't  do  it  any  other  way 
if  we  had  this  kind  of  a  setup  in  our  manifolding.  We 
wouldn't  load  this  kind  of  a  cargo  without  spectacles  in 
there,  sir. 

The  Court :  So  far  as  the  valves  are  concerned,  if  they 
[110]  were  not  tight,  or  if  somebody  manipulated  them, 
that  would  cause  the  intermingling? 

The  Witness:     Yes,  sir. 

The  Court :  In  other  words,  as  I  understand  your 
testimony  you,  of  course,  do  not  approve  of  this  method 
of  shutting  off  one  tank  from  the  other? 

The  Witness :     Definitely  not,  sir. 

The  Court :  And  in  the  event  of  using  this  form  of 
valve,  you  would  test  those  valves  each  time  before 
loading? 

The  Witness:  Yes,  sir,  if  we  w^re  going  to  put  a  dif- 
ferent product  on  each  side,  sir. 

Mr.  Hall :  That  is  all  my  direct  examination  of  this 
witness,  if  the  court  please. 

I  have  in  the  court  room  Mr.  Dobler,  who  is  connected 
with  the  Texas  Company,  a  marine  superintendent.  He 
has  a  tanker  under  repair  that  he  has  to  watch,  and  I 
would  greatly  appreciate  it  if  this  witness  might  be  with- 
drawn and  T  might  ])ul  Mr.  Dobler  on.  I  don't  think  it 
would  take  very  long. 

The  Court :  That  is  all  right.  Is  it  satisfactory 
with  you? 

Mr.  ^fack:     That  is  satisfactory  with  me.  your  n(>n«»r. 

r Witness  tcmpDrarily  excused.)    fill] 
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called  as  a  witness  by  and  on  behalf  of  the  libelant,  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

The   Witness :     Daniel   Dobler. 

Direct    Examination 
By  Mr.  Hall: 

Q.     What  is  your  present  position,  Mr.  Dobler? 

A.  Superintendent  of  marine  operations  for  the  Texas 
Company  of  the  Pacific  Coast. 

O.     Your  headquarters  are  in  Wilmington,  California? 

A.     Yes. 

Q.     How  long  have  you  been  with  the  Texas  Company? 

A.     Almost  18  years. 

O.  What  are  your  duties  as  marine  superintendent 
with  that  company?     What  have  they  been? 

A.  To  supervise  the  loading  of  ships,  the  repairing 
of  ships,  manning  and  in  general  supervision  of  all 
activities. 

O.  You  had  charge  of  the  loading  and  discharging  of 
tankers?  A.     Yes,  sir,  I  do. 

Q.     ^'ou  also  had  charge  of  the  repair  oi  tankers? 

A.     Yes,  sir,  I  do. 

O.  \ou  also  have  had  charge  of  the  arrangement  of 
se|>arale  cargoes  in  the  same  tanker? 

A.     Yes,  sir,  I  do.   |1121 

Q.  How  many  tankers  have  you  had  under  your 
supervision  as  belonging  to  the  Texas  Com])any,  for 
example,  of  late  years? 

A.     Well,   it  averaged  about  six. 

Q.  Now.  I  show  you  Libelant's  Exhibit  0  in  this  case, 
which   i^  a  plat   showing  the  cargo  piping  in  a   so-called 
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T-2  tanker,  and  I  want  you  to  assume  that  this  tanker 
was  carrying  gasoline  in  tanks  2,  3,  4,  and  9,  and  that  it 
was  carrying  diesel  furnace  oil  in  tanks  5,  6,  7  and  8. 

My  question  to  you  now,  is  this:  What  would  you 
have  done,  or  what  in  your  opinion  should  have  been  done, 
basing  your  opinion  upon  your  experience,  to  prevent  a 
commingling  of  the  products  in  the  tanker? 

A.  Well,  I  would  always  put  in  the  blind  joints  to 
insure  that  there  would  be  no  contamination  of  cargo. 
That  is  a  standing  order  in  our  company. 

O.  By  the  words  "blind  joints,"  do  you  mean  the 
blind  part  of  the  inside  of  the  spectacle  as  illustrated  in 
Libelant's  Exhibit  10?  A.     Yes,  sir. 

Q.  Go  ahead.  Where  would  you  put  in  those  spectacle 
flanges?  A.     I  would  do  that  in  the  pump  room. 

Q.     You  would  do  that  in  the  pump  room. 

A.     Yes,  sir. 

O.     In  the  cross-overs  in  the  pump  room?  [113] 

A.     Yes,  sir,  in  the  cross-overs  in  the  pump  room. 

Q.  You  mean  by  that  the  cross-overs  which  are 
marked  on  this  plat  L  and  M,  and  O  and  N? 

A.     That  is  right,  yes,  sir. 

The  Court:  Would  that  prevent  commingling  by 
putting  them  in  those  places  under  that  piping  system? 

The  Witness :     Yes,  that  would. 

Q.  By  Mr.  Hall :  T  call  your  attention  to  the  fact 
that  there  is  a  cross-over  between  cargo  lines  at  H  and 
another  cross-over  at  G.  Would  you  put  in  blank  spec- 
tacles in  those  cross-overs? 

A.     T  would  feel  safer  with  them  in. 

The  Court:     Would  you  say  that  is  cf^iod  practice? 

The  Witness:     That  is  positive  practice. 
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The  Court:     Why? 

The  Witness:  Well,  you  are  doubly  sure  then  that  in 
the  event  either  one  of  those  valves  would  leak,  why,  you 
would  still  have  no  contamination. 

The  Court :  Both  of  them  would  have  to  leak  before 
there  would  be  any  contamination? 

The  Witness:  There  mio^ht  be  a  possibility  that  there 
mi<^ht  be  a  foreij^^n  object  under  this  line  that  may  swerve 
this  valve  or  this  one,  or  both. 

The  Court:  It  has  to  swerve?  Something  would  have 
to  ^o  wron^  with  both  valves  in  order  to  cause  a  com- 
mingling? 

The  Witness:     That  is  true.  \nA] 

O.  Ry  Mr.  Hall :  In  your  experience,  Mr.  Dobler, 
have  you  known  of  instances  where  a  foreign  object  pre- 
vented the  tight  closing  of  those  valves? 

A.     Yes,  that  has  been  my  experience. 

Mr.  Hall :     Take  the  witness. 

Cross-Examination 
Ry  Mr.  Mack : 

Q.  Mr.  Dobler,  did  T  understand  you  to  say  it  was 
positive  practice  to  put  in  spectacles  way  down  in  the  bot- 
tom of  the  ship  there  in  wliat  they  call  the  No.  5  cross- 
over and  No.  7  cross-over? 

A.     T  w^ould  do  it  to  protect  myself  on  that. 

O.  Now,  the  No.  5  cross-over,  as  T  understand  it,  is 
nirirked  G  ^^n  this  plat  here,  Libelant's  Exhibit  Q,  and  the 
No.    7   cross-o\er    is   marked    TI.      Is    that    right? 

A.     Yes. 

O.  \\\*]1.  now.  just  to  get  a  i)icture  (^f  those  things, 
the  actual  \al\(^s  themselves  are  way  d(nvn  in  the  ship, 
aren't  tliev,  Mr.  Dobler,  wav  down  in  the  tanks? 
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A.     They  are. 

Q.  Are  you  familiar  with  a  Swan  Island  tanker  as  to 
the  depth  of  the  tanks? 

A.  Well,  T  can't  give  you  the  exact  depth.  I  know 
they  are  deep. 

Q.     It  is  somewhere  around  Z^  feet? 

A.     Somewhere  around  there,  I  should  judge.   fllS] 

Q.  Now,  even  though  the  vessel  was  constructed  that 
way  and  delivered  after  tests,  you  would  put  in  spectacles 
in  the  5  and  7  cross-overs? 

A.  T  would  put  the  spectacles  in  the  pump  room  as 
required  to  isolate  the  cargo. 

O.  Well,  we  are  not  talking  about  the  pump  room 
right  now.  We  are  talking  about  the  No.  5  and  7  cross- 
overs in  the  bottom  of  the  ship. 

A.  Well,  in  this  case,  I  would  depend  on  these  two 
valves  here,  although  I  would  feel  better  with  the  joint 
in  the  line. 

Q.  But  isn't  it  customary  and  quite  usual  as  a  matter 
of  fact,  to  rely  on  straight  cross-overs  Nos.  5  and  7 
without  any  spectacles?  A.     Some  do,  yes. 

O.  For  instance,  don't  you  have  a  tanker  called  the 
''Shenandoah"?  A.     Yes,  sir. 

Q.  Did  you  outfit  that  tanker  with  spectacles  down  in 
Nos.  5  and  7  cross-overs? 

A.     We  isolate  those  lines  from  the  upper  deck. 

Q.     Rut  that  is  via  the  puni])  room,  isn't  it? 

A.     Tn  the  pump  room,  yes. 

O.  And  you  rely  on  the  valves,  for  instance,  in  the 
Shenandoah  so  far  as  the  No.  5  and  No.  7  cross-overs 
are  concerned  for  carrying  different  grades  of  cargo? 
[116] 
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A.  If  it  is  dissimilar  cargo  like  diesel  and  gasoline, 
we  blind  them  off.     We  don't  depend  on  the  valves. 

O.  Have  those  been  changed  by  you  to  be  able  to  blind 
them  off? 

A.  Well,  they  always  have  been  arranged  after  that 
manner. 

Mr.  Hall:  Pardon  me.  Mr.  Mack.  You  mean  blind 
off  the  spectacle  device? 

Mr.  Mack:     Yes. 

The  Witness  :     Pardon  me. 

Q.  By  Mr.  Mack:  On  the  Shenandoah,  for  instance, 
do  you  have  the  spectacle  arrangement  in  the  Nos.  5  and 
7  cross-overs  in  the  bottom  of  the  ship? 

A.     No.     That  is  all  on  the  ui)per  deck. 

Q.     That  is  handled  by  wheel  valves,  isn't  it? 

A.  No.  We  take  out  a  12-inch  nipple  on  deck  and 
blind-off  both  those  pipe  connections. 

0.  Rut  you  d(^n't  do  anything  to  the  valve  down 
below  ? 

A.     \\'cll,  all  the  valves  are  in  the  pump  room  anyhow\ 

Q.  The  point  is  the  Shendandoah  is  a  lot  different 
type  of  tanker  from  the  Swan  Island  tankers? 

A.     Absolutely  different. 

O.     1  see. 

The  C(mrt :  But  anyway,  yini  do  it  from  the  deck? 
It  has  the  same  effect  as  using  one  of  these  spectacles? 

The  Witness:     Precisely  the  same.    [117] 

The  Ccmrt :  Except  that  ycm  have  a  different  method 
of  doing  it? 

The  Witness:  The  only  thing,  we  take  out  a  12-inch 
section  of  line  and  tlien  blank  each  flange  that  completely 
isolates   tliat   line    t"r(ini   the   ireneral   loading-  headers. 
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Q.  By  Mr.  Mack:  But  that  is  up  on  top,  and  not 
down  in  the  ship?  A.     That  is  up  on  deck. 

The  Court:  So  that  it  has  the  same  effect  as  if  you 
blinded  off  these — 

The  Witness:  As  if  these  in  the  pump  room  were 
blinded  off  here.  With  the  Shenandoah,  all  her  pipe  lines 
are  on  deck,  and  all  suction  valves  for  each  tanker  are  in 
the  pump  room. 

Q.     By  Mr.  Mack:     So  that  you  can  get  at  them? 

A.     Yes,  we  can  get  at  them. 

Q.  And  it  would  not  be  unusual  in  this  type  of  tanker, 
would  it,  to  rely  on  the  Nos.  5  and  7  cross-over  valves 
completely? 

A.  Well,  in  most  cases  most  of  the  operators,  T  pre- 
sume, would. 

The  Court:  Ts  that  good  practice  or  bad  practice,  in 
your  opinion? 

The  Witness:  Well,  there  is  always  the  danger  of 
contamination,  even  with  a  double  valve. 

Q.  By  Mr.  Mack:  Now,  let  mc  ask  you  this,  Mr. 
Dobler.  [118]  If,  and  we  w^ll  assume  for  the  sake  of 
illustration  that  you  blanked  off,  you  went  down  in  the 
bottom  of  the  ship  and  went  to  a  lot  of  trouble  and  work 
and  fixed  up  Nos.  5  and  7  cross-overs  so  that  you  could 
blank  them  off,  would  you  not  then  sacrifice  a  certain 
amount  of  maneuverability  of  your  cargo? 

A.     Will  you  repeat  that  once  again,  please? 

Q.  Yes.  Let  us  su])pose,  for  instance,  that  you  went 
to  the  trouble  and  time  and  expense  of  going  down  in  the 
bottom  of  the  shi])  and  doing  whatever  was  necessary  to 
])Ut  spectacles  in  the  No.  5  cross-over  marked  G,  and  the 
N("..  7  cross-over  markcfl  11.  and  vou  liad  those  set  with  a 
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cargo.  Then,  would  you  not  sacrifice  maneuverability  of 
the  cargo  and  that  sort  of  thing? 

A.  Well,  once  you  had  them  blanked  off  and  you  were 
g(v!n,Lr  to  i)uni])  out  those  particular  cargoes  in  a  certain 
out   port,  what  difference  would   it  make? 

0.     Well,  let  me  ask  you — 

The  Court:  It  would  make  it  difficult  to  shift  the 
cargo. 

Mr.  Mack:     That  is  one  point. 

The  Witness:  Well,  you  wouldn't  shift  the  cargo.  If 
you  had  diesel  there,  you  wouldn't  shift  it  back  into  the 
gasoline. 

0.  Ry  Mr.  Mack:  Yes,  but  from  port  wing  to  star- 
board wing,  or  from  one  center  tank  to  another  wang 
tank,  you    [119]    couldn't  do  it,  could  you? 

A.  Well,  you  wouldn't  do  any  shifting  along  that 
line.  \(m  would  leave  the  cargo  in  there  until  you 
pumped  it  out. 

O.  Well,  what  T  have  in  mind  is  that  sometimes  ships 
are  subject  to  sudden  lists  and  that  sort  of  thing  and  you 
have  to  shift  the  cargo  occasionally. 

A.      f  ha\(.'  never  had  to  shift  the  cargo. 

(}.      ^'on  haven't   run  into  that?  A.     No,  sir. 

(}.  Then,  supi)osing  that  you  had  your  Nos.  5  and  7 
blanked  (^ff:  then,  with  this  line  here  marked  C.  if  some- 
thing haj^pened  to  that  line  C  you  couldn't  get  your  cargo 
out  of  tanks  2.  3.  4  and  5.  c^nild  y(^u,  or  N(^s.  2,  v3  and  4? 

A.     Will  you  repeat  that  once  again,  please? 

O.  Well.  now.  this  line  here  C  runs  to  tanks  1.  2,  3, 
and  4?  A.     That  is  C(^rrect. 
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Q.  If  everything  was  blanked  off  and  this  pump  broke 
on  line  C,  you  could  not  get  your  cargo  out  of  there  until 
the  pump  was  fixed,  could  you? 

A.     Possibly  not,  no. 

Q.  Rut,  if  you  did  not  have  Nos.  5  and  7  cross-overs 
blanked  off*,  could  you  not  pump  out  tanks  5  and  6  and 
then  run   1,  2,  3,  and  4  through  that  cross-over? 

A.     Through   this  cross-over  here? 

Q.     Yes.    [1201  A.     Yes,  that  could  be  done. 

Q.  So  that  if  you  blanked  off  those  cross-overs  you 
couldn't  do  that? 

A.  This  is  a  line  running  through  here.  If  this  line 
was  broken  down,  there  would  be  no  way  of  pumping 
out  here  only  through  here  (indicating). 

Q.  Mr.  Dobler,  just  so  we  are  perfectly  clear  on  this, 
if  the  No.  5  cross-over  were  blanked  off,  and  the  No.  7 
cross-over  was  blanked  off,  and  the  pump  on  line  C  broke 
for  tanks  1,  2,  3,  and  4,  you  could  not  empty  those  tanks, 
could  you,  until  the  pump  was  fixed  again? 

A.     That  is  correct. 

Q.  But,  if  you  didn't  have  the  cross-overs  at  5  and  7 
blanked  off,  you  could  empty  at  least  tanks  5  and  6  and 
then,  through  that  line,  empty  tanks  1,  2,  3,  and  4,  couldn't 
you? 

A.  That  is  correct.  In  fact,  I  would  not  load  a  ship 
the  way  this  one  was  loaded. 

The  Court:     What  do  you  mean  by  that  answer? 

The  Witness :  I  would  c(mcentrate  the  diesel  in  one 
end  of  the  ship,  and  the  gasoline  away  from  it. 

The  Court :     Why  would  you  do  that  ? 

The  Witness :  Because  there  would  be  less  o])portunity 
for  contamination. 
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Q.  By  Mr.  Mack:  Mr.  Dobler,  is  your  company 
carrying  different  grades  of  cargo  at  the  present  time? 

A.     We  are,  four  to  five  different  grades.   [121] 

Q.  You  are  carrying  maybe  gasoline,  diesel  oil  and 
crude  all  in  one  tanker? 

A.  No.  Wc  will  carry  stove  oil,  diesel  oil,  two  grades 
of  gasoline.  We  also  carry  or  used  to  carry  lubricating 
oil  in  connection  with  kesosene. 

Q.  That  is  a  common  practice  among  the  tanker 
fraternity,  isn't  it?  A.     It  is. 

O.  Now,  if  1  understand  you  correctly,  if  you  were 
loading  this  cargo,  you  would  load  four  tanks  of  diesel 
and  then  four  tanks  of  gasoline? 

A.  I  would  try  to  hold  the  diesel  as  much  together  as 
I  possibly  could,  keeping  in  mind  the  trim  of  the  ship. 

The  Court:     Is  there  any  diff'erence  in  the  weight? 

The  Witness:  There  is  a  difference  in  the  weight. 
Diesel  is  heavier  than  gasoline. 

O.  By  Mr.  Mack:  So  that  on  this  vessel,  assuming 
that  the  diesel  was  loaded  in  tanks  5,  6,  7  and  8,  that  is 
l)retty  much  along  the  middle  of  the  ship,  isn't  itj^ 

A.     That  is  the  center  of  the  ship. 

Q.  So.  you  have  your  heavier  liquid  all  towards  the 
center?  A.     (No  response.) 

The   Court:     That   is  true,  isn't   it? 

l^he  Witness:     Yes,  that  is  true. 

O.  By  Mr.  Mack:  Then,  wouldn't  you  say  this  vessel 
fl22]   was  loaded  properly  j^ 

A.  Well,  that  would  be  in  the  minds  of  some  masters, 
yes.  it  would  be  loaded  properly,  but  we  try  to  keep  the 
diesel  as  far  aft  as  we  i^ossibly  can  toward  the  pump 
room  or  adjacent  t(^  the  pump  room  to  avoid  contamination 
as  much  as  we  possibly  can. 
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The  Court :  What  is  the  danger  ?  Is  there  much 
danger  in  these  cargoes  of  contamination?  Ts  that  some- 
thing you  are  constantly  on  the  lookout  for? 

The  Witness :  All  the  time.  On  every  cargo  com- 
posed of  two  or  three  commodities,  we  are  very  watchful 
on  the  contamination.  Samples  are  taken  and  checked 
after  loading,  and  they  are  checked  before  discharging. 

The  Court:  Well,  in  loading  a  vessel  of  this  type, 
would  you  make  any  test  to  ascertain  whether  or  not  the 
piping  was  secure? 

The  Witness :  Were  I  to  assume  charge  of  this  vessel, 
presuming  she  is  a  new  vessel,  to  satisfy  myself,  I  would 
apply  100-pound  tests  on  all  the  line  valves  and  whatnot 
to  satisfy  myself  that  the  lines  were  tight  and  that  the 
valves  were  tight. 

The  Court:     Before  loading? 

The  Witness :     Before  loading,  yes,   sir. 

The  Court :  Do  you  know  whether  that  is  a  practice 
in  the  fraternity,  as  I  believe  it  is  called,  the  tanker 
fraternity?  [1231 

The  Witness:     Well,  T  have  handled  a  lot  of  it  myself. 

The  Court:  You  don't  know  whether  anybody  else  has 
or  not? 

The  Witness :  Yes.  It  is  common  practice  in  the  oil 
group  to  test  their  pipe  lines  every  so  often,  possibly  every 
trii\  if  they  have  doubts. 

The  Court:  Well,  you  would  expect  a  new  ship  to  he 
tight,  wouldn't  you? 

The  Witness:  Yes,  you  would.  In  line  with  good 
workmanship  everything  should  be  tight,  but  there  is  that 
possibility  that  rags  may  have  been  left  in  the  line,  and 
there  nia\-  have  been  bolts  left  in  the  line,  and  while  thev 
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may  lie  dormant  in  one  i)()sition,  they  might  also  move  in 
anrither  and  possibly  come  under  a  valve,  or  a  bolt  may 
shift  under  the  valve.  That  has  been  common  experience 
with  myself. 

The  Court:  Do  you  test  any  different  on  a  new  ship 
than  on  one  thai  has  been  in  service?  In  other  words, 
assuming  your  shij)  was  a  new  ship,  as  you  have  as- 
sumed, you  say  you  would  test  it  under  100-pound  pres- 
sure. Would  you  be  any  more  careful  in  your  testing  for 
a  new  ship  than  you  would  one  that  had  been  in  the  service 
for  awhile? 

The  Witness :  Yes.  T  can  remember  of  one  new 
shi])  that  came  out  of  the  builder's  yard,  people  that  were 
famed  for  their  workmanship,  and  when  it  arrived,  all  the 
valves  had  to  be  taken  out  and  remachined  to  be  tight. 

Q.  Ry  Mr.  Mack:  Mr.  Dobler,  if  you  assume  that 
the  1 124]  particular  shi])  involved  here  is  loaded  with 
diesel  at  San  Pedro  and  then  went  around  to  El  Segundo 
to  ])ick  u])  gasoline,  would  you  say  that  the  ship  was 
properly  trimmed.  Iiaving  the  diesel  in  the  tanks  5,  6, 
7  and  8? 

A.     W^ell,  it  would  give  her  more  of  a  level  trim. 

Q.  And  if  it  were  the  fact,  Mr.  Dobler,  that  before 
Iriarling  any  petroleum  ])ro(lucts  whatever  all  lines  in  this 
particular  shi])  were  subjected  to  125-pound  water  test 
and  tlu'rc  were  no  leaks  whatever,  would  you  say  tliat  the 
vessel  was  subject  to  being  loaded? 

A.  W'ell.  un\\\  where  would  you  make  that  test,  in  the 
sliipyard  or  ju^t  before  slie  started  to  load? 

O.  Assume  thai  llie  vessel  made  a  trip  ])rand-new  in 
ballast  and  while  at  sea.  just  before  coming  int(^  jxirt, 
water  te^ts  were  made  on  all  cargo  lines  and   pipe  lines 
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at  125-pound  pressure,  and  there  were  no  leaks.  Would 
you  say  that  was  good  practice  and  that  it  would  be  in 
good  order  to  load  the  ship? 

The  Court:     Without  further  tests? 

Q.     By  Mr.  Mack:     Without  further  tests? 

A.  Speaking  of  present  day  crews,  I  certainly  would 
like  to  see  the  test  myself. 

Q.  Well,  we  assume  that  you  don't  have  to  see  it. 
You  are  assuming  it  was  done. 

A.  Well,  in  that  case  I  would  have  to  take  the  cap- 
tain's and  the  mate's  remarks  that  it  was  bona  fide  and 
[125]  the  lines  were  tight. 

The  Court:  How  could  they  determine  that  they  were 
tight  if  the  tanks  were  loaded  with  ballast? 

The  Witness:  Well,  you  would  test  the  lines  when 
the  ship  was  empty,  or,  you  could  still  have  your  ballast 
in  certain  tanks  and  test  through  the  empty  tanks,  and  at 
the  time  you  pump  out,  you  could  test  the  lines  in  the 
remainder  of  the  tanks. 

^\r.  Mack:  I  think  the  fact  is,  if  the  court  please, 
they  pump  all  the  ballast  excei)t  one  tank  out  and  make 
the  water  test,  and  then  make  the  last  water  test  in  the 
final  tank  when  they  pump  it  out.  That  will  show  from 
Ca])tain  Olsen's  deposition. 

Re-Direct  Examination 
By  Mr.  Hall: 

O.  ^ On  were  asked,  ATr.  Dobler,  if  the  cross-over  G 
were  blanked  off,  whether  it  would  be  i)ossibk'  to  remove 
the  cargo  from  tanks  2,  3  and  4  if  the  pump  pertaining  to 
line  C  broke,  and  I  think  you  said  it  would  not  be. 

A.     That   is   presuming    it    broke   in    here? 
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O.     Xo.  A.     The  pump  broke  down? 

Q.     Yes.     Wasn't    that    the    question?  A.     Yes. 

(J.     And  you  said  ycju  could  not  remove — 

A.     Well,  you  can  pump  through  this  line.      [126] 

(J.     Wouldn't  it  be  entirely  possible? 

A.      \\)U  could  pump  throuj^h  this  line  here. 

O.  Well,  to  get  it  in  the  record,  assuming  that  that 
pump  pertaining  to  line  C  broke  down,  and  you  had  \^t- 
manently  blanked  cross-over  at  G,  wouldn't  it  be  entirely 
possible  to  remove  the  contents  of  tanks  2,  3  and  4  through 
the  cross-over  M  by  means  of  the  ])umi)  i>ertaining  to 
line   1>?  A.     That  could  be  done,  yes,  sir. 

().  Now,  if  the  vessel  should  load  four  tanks  of  diesel 
at  San  Pedro,  wherever  that  diesel  was  accommodated 
it  would  be  perfectly  possible,  would  it  not,  to  put  water 
ballast  in  the  remaining  tanks  for  the  purpose  of  the 
voyage   up   to  El   Segundo? 

A.      It  could  be  done,  yes,  sir. 

The  Court :  As  I  understand  it,  the  way  you  suggest 
loading  is  to  have  the  diesel  tanks  in  one  group,  and  the 
gasoline  tanks  in  another  group,  as  a  precautionary 
measure  ? 

The  Witness:  Yes,  sir.  I  can  illustrate,  if  the  court 
may  allow  me,  where  we  load  a  ship  at  our  terminal 
where  the  master  insists  on  loading  the  underneath  tanks 
with  gasoline  and  the  other  tanks  with  kerosene.  Vor 
instance,  Xo.  1  with  gasoline.  No.  2  with  kerosene.  No.  3 
with  gasoline,  Xo.  4  with  kerosene,  and  so  on  until  it  is 
completed. 

We  i)roposed  to  him  that  he  load  the  kerosene  in  one 
end  of  the  ship  with  a  certain  amount  forward  in  his 
smaller  tanks,  and  he  disagreed  with  us  and  the  result  was 
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[127j  contamination  of  the  entire  cargo  by  such  manner 
of  loading. 

The  Court:     Well,  how  was  it  contaminated? 

The  Witness:  Well,  it  was  partially  contaminated.  It 
was  contaminated  through  the  suction  lines  as  well  as 
through  the  vent  lines. 

Mr.  Mack:     Was  that  a  Swan  Island  tanker? 

The  Witness:     No,  sir,  it  was  a  foreign  tanker. 

Q.  By  Mr.  Hall :  Have  you  been  advised  by  the  War 
Shipping  Administration,  Mr.  Dobler,  that  spectacle 
flanges  were  recommended  in  the  case  of  tankers  carrying 
different  products? 

A.  Yes,  sir.  Here  is  a  communication  from  my  New 
York  oflice  signed  by  Mr.  Buchanan,  our  general  marine 
manager,   calling  attention   to   that. 

^Ir.  Mack:  That  is  dated,  though,  isn't  it,  December 
14,  1944?  That  document  you  have  just  referred  to, 
Mr.   Dobler,  is  dated   December   14,    1944? 

The  Court:      It  will  speak  for  itself,  will  it  not? 

Mr.  Mack:     This  happened  back  in  April  of  1943. 

The  Court:  It  may  indicate  they  are  finally  catching 
up  with  themselves.  They  probably  have  had  some  other 
trouble  like  this.  I  don't  know  why  it  is,  with  all  the 
shipments  of  oil  where  they  must  have  had  any  amount 
of  commingling,  that  the  law^  books  are  practically  dexoid 
of  cases  involving  a  situation  such  as  we  have  here.  At 
least  we  haven't  been  able  to  find  any.      1128] 

Mr.  Hall:  If  the  court  ])lease,  1  offer  this  docuinrni 
which  the  witness  has  produced  with  reference  to  spectacle 
flanges. 
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The   Court:     Any   objection? 

Mr.  Mack:  Yes,  on  the  ground  it  is  remote  and  im- 
material. 

The  Court :  Well,  I  don't  see  where  a  letter  from  his 
general  manager  to  him  would  be  admissible  unless  it  is 
consented  to. 

Mr.  Hall:  Well,  if  the  court  please,  1  am  not  par- 
ticular about  the  letter,  but  the  letter  attaches  and  trans- 
mits to  Mr.  Dobler  a  War  Shipping  Administration  cir- 
cular Xo.  17.  It  is  called  "Tanker  Operations  Circular 
No.  27y  It  is  put  out  by  the  Tanker  Operations  Divi- 
sion of  the  War  Shipping  Administration.  I  think  it 
would  be  something  the  court  could  take  judicial  notice  of. 

The  C'ourt:  We  will  mark  it  for  identification  in  this 
case. 

Mr.  Ihill:  Then,  Mr.  Mack,  if  you  have  no  objection, 
I   will  take  just  the  circular  and  mark  that. 

Mr.  Mack:  Is  that  War  Shipping  Administration 
Circular  No.  27? 

Mr.    Hall:     Yes. 

The  Court:     Any  objection  to  that? 

Mr.  Mack :  I  will  (object  on  the  same  ground  that  it 
is  remote  :\\\i\  immaterial,  being  dated  December  14,  1944. 

The  Court:  It  may  be  marked  for  identification. 
[129] 

(The  (locutnent  referred  to  was  marked  as  Libelant's 
Exhibit   Xo.    11,   iox  identification.) 

.Mr.  Hall:     That  i>  all.  Mr.  Dobler. 
(  \Vitness  excused.) 
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resumed  the  stand  as  a  witness  by  and  on  behalf  of  the 
Libelant,  and,  having  been  previously  duly  sworn,  was 
examined  and  testified  further  as  follows : 

Cross  Examination 
By  Mr.  iMack: 

Q.  Mr.  Simonsen,  I  believe  that  you  and  Mr.  Kilbourn 
went  on  board  the  Egg  Harbor  around  5  :00  or  5  :30  in  the 
evening  of   April  23,    1943.     Is   that  right? 

A.     Yes,  sir. 

Q.  When  you  were  there,  you  talked  to  the  mate  on 
w^atch.      Is   that   right?  A.     That  is   right,   sir. 

Q.     Was  he  the  second  mate,  do  you  know? 

A.     He  was  the  second  mate,  sir. 

Q.  And  it  is  customary,  is  it  not,  in  fact  it  is  practice 
that  there  be  a  mate  on  watch  at  all  times? 

A.     That  is  right. 

Q.  And  the  mates  take  turns  on  the  watches,  do  they 
not? 

A.     That  is  right,  sir.     They  stand  watch  and  watch. 

Q.  So  that  when  the  second  mate  is  on  watch,  he  is 
in  I  130)  charge  of  the  ship?  A.     That  is  right,  sir. 

Q.  And  it  is  quite  customary  for  the  captain  or  other 
officers  to  be  away  or  on  other  business  as  long  as  there  is 
one  of  the  officers  on  watch.     Is  that  right? 

A.     That  is  practice,  sir. 

Q.  Now,  did  you  get  the  second  mate's  name,  or  do 
you  recall  it?  A.     I  do  not,  sir. 

Q.  ^^ou  had  some  discussion  with  him,  I  believe  you 
said.  A.     Yes,  sir. 

O.     What   was   that  conversation? 

A.  The  second  mate  informed  us  that  he  didn't  know 
anvthing  about  the  loading  of  the  ship,  the  operation  of 
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the  valves,  or  he  didn't  know  anything  about  manifolds. 
He  was  not  a  tanker  man.  He  led  us  to  believe,  in  fact 
ir(jni  his  conversation  1  could  see  he  was  not  a  tanker  man. 

().  Well,  did  he  tell  you  in  so  many  words  ''Mr.  Si- 
nionsen, 1  am  not  a  tanker  man,"  or  is  that  something 
you  assumed? 

A.  1  don't  think  he  told  me  in  so  many  words,  but  he 
said  he  didn't  know  the  pumping  arrangement,  the  load- 
\\v^  arrangement  or  the  pipe  lines  or  the  valve  seats. 

O.  Now,  at  that  time,  the  pumping  was  shut  down, 
was  it?  A.     Yes,  sir.      [131] 

Q.  .And  discharging  was  not  commenced  until  Mr. 
Hicks  had  returned,  was  it? 

A.  1  was  not  there  when  discharging  commenced  the 
second  time,  but  that  is  what  1  understand. 

O.      \()w,  you  also  talked  to  the  assistant  pump  man? 

A.     That  is  right. 

O.      Was  that   the  same  afternoon  or   when? 

A.  It  was  the  same  afternoon,  the  same  evening  rather, 
wlien  we  went  on  board. 

O.      Right  after  you  talked  to  the  second  mate? 

A.  That  is  right,  sir,  right  after  w^e  talked  to  the 
second   mate   we   talked   to   the   pump   man. 

[).     Where  did  that  take  place? 

.\.     After  the  midship  house. 

O.      Was  anybody  there  except  you  and  Mr.  Kilbourn? 

A.      And   the   second   mate. 

O.     The  second  mate? 

A.      ^'es.  sir.  and  the  assistant  pump  man. 

( ).      WHiat  did  the  assistant  pumj)  man  say,  if  anything? 

A.  11k-  assistant  ])ump  man — we  asked  him  about  the 
vahe  >eatings  and  he  said  he  knew  nothing  about  them. 
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The  valves  were  all  set,  according  to  him,  by  the  pump 
man  before  he  left.  He  told  him  that  there  was  nothing 
for  him  to  worry  about  so  far  as  the  cargo  was  concerned, 
meaning  the  cargo  itself  in  the  tanks  or  the  valves.  His 
main  job  was  to  keep  those  pumps  going,  watch  the 
pumps,  watch  the  pressures  and  [132]  so  forth.  He  said 
he  was  told  he  would  have  nothing  to  worry  about  so  far 
as  discharging  was  concerned. 

Q.  Mr.  Simonsen,  did  you  have  anything  to  do  with 
these  tests  of  the  samples  that  have  been  related  by  Mr. 
Kilbourn?  A.     Not  a  thing,  sir. 

Q.  You  were  engaged  in  other  business,  were  you 
not,  during  that  time? 

A.     I    was  in  my  own  work,  yes,  sir. 

Q.     Have  you  ever  sailed  on  tankers  yourself? 
A.     Yes,   sir. 

Q.     What  licenses  do  you  hold  in  the  Marine? 

A.     I  hold  an  unlimited  chief  engineer's  license. 

Q.     When  did  you  last  sail  on  tankers? 

A.  1  last  sailed  on  a  tanker  as  a  licensed  officer  about 
1920. 

Q.     That  was  in  the  early  days  of  the  tankers? 

A.     Tankers  haven't  changed  any,  sir. 

Q.  Now,  this  Egg  Harbor  is  what  is  practically  known 
as  a  Swan  Island  tanker,  is  it  not?  A.     Yes,  sir. 

Q.  They  first  started  to  i)roduce  those  several  vears 
ago,  did  they  not?  A.     That  type  somew^hat,  yes,  sir. 

Q.  That  is  one  of  the  newer  types  of  tankers  that  have 
been  evolved?   1 133J 

A.  The  hull  construction,  yes,  sir.  The  j)ipe  line  C(^n- 
^truction  is  not  new. 
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Q.  Well,  by  that  you  mean  that  all  tankers  basically 
ha\e  >tri])i)ing  lines  and  suction  lines  and  that  sort  of 
thing-? 

A.  Xot  necessarily  all  stripping  lines,  no  sir.  Some 
of  those  do  not  have  stripping  lines.  They  use  the  main 
line.s   for  stripping. 

Q.  Now,  as  I  understand  it,  Mr.  Simonsen,  if  you  had 
been  running  the  show  here,  so  to  speak,  so  far  as  the 
Egg  Harbor  was  concerned,  you  would  have  set  spectacle 
blanks  in  cross-overs  designated  as  G  and  H  on  this  plat? 
A.  Yes,  sir.  1  would  have  provided  a  spectacle  or 
clo.sed  spectacle  here  on  cross-over  G  and  one  here  on  H, 
Now,  as  I  said  before,  I  would  never  load  the  ship  this 
way,  sir.      1  would  not  load  the  ship  this  way. 

Q.     Well,  (i  is  what  is  known  as  a  No.  5  cross-over? 
A.     Yes. 

(J.     And  H   is  known  as  a  No.   7  cross-over? 
A.     Yes,  sir. 

Q.  Now,  when  you  say  you  would  never  load  the  ship 
lliat  way,  what  do  you  mean  by  that,  sir? 

A.  It  is  not  safe.  It  is  not  safe  to  load  gasoline  and 
any  other  uncommon  product  in  adjacent  tanks  using  the 
same  pipe  lines  without  a  definite  spectacle  in  there.  It 
definitely  isn't  safe. 

In  the  first  place,  you  are  relying  on  human  nature  and 
I  134 1  the  human  element,  and  you  are  relying  on  your 
\alve>  being  tight,  and  you  don't  see  them.  They  are 
down  u>uall\-  in  v^02  feet  of  oil,  and  you  are  de])ending 
on  those  seats  being  o.  k.  and  not  having  any  interference 
what>oever,  and  it  is  not  safe.  Tt  is  definitely  not  safe 
to  load  gasoline  on  one  side  of  the  \alve  and  diesel  oil  on 
ilie  other  side  of  a  valve. 
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Q.  Well,  isn't  it  reasonable  in  your  opinion,  Mr. 
Simonsen,  to  install  gate  valves  and  a  pair  of  them  for 
cross-overs  there? 

A.  Not  between  products,  not  between  unlike  products, 
no  sir. 

Q.  The  reason,  as  I  understand  it,  that  you  install 
two  valves  within  a  short  distance  of  each  other  instead 
of  one,  is  that  if  one  may  not  work  you  have  always  got 
the  other  that  will? 

A.  That  is  very  true.  We  have  that  setup  on  like  pro- 
ducts. If  we  have  two  grades  of  diesel  where  a  little 
contamination  doesn't  make  a  great  deal  of  difference, 
then  we  rely  on  the  double  block,  but  we  do  not  rely  on 
the  double  block  between  gasoline  and  diesel  oil  because 
it  is  not  safe. 

The  Court :     What  do  you  base  that  statement  on  ? 

The  Witness:  The  unknown  quality,  sir,  of  the  valve; 
the  human  element,  and  then  the  possibility  of  there  being 
something  under  the  valve. 

The  Court:  I  know,  but  has  experience  taught  you  that 
there  is  an  element  of  risk  of  contamination  wherever  you 
I  lv35)  have  a  cargo  of  two  grades  of  oil? 

The  Witness:  Definitely  so.  Where  you  have  got 
valves,  definitely.  We  have  had  it  happen  so  many  times. 
Do  you  know,  sir,  that  for  20  years  we  haven't  loaded 
gasoline  under  my  jurisdiction  for  over  20  years  on  one 
side  and  diesel  on  the  other  without  a  definite  block  in 
there. 

O.  Bv  Mr.  Mack:  Have  vou  been  using  Swan  I<- 
land  tankers? 

A.  Xo.  sir.  I  have  not  been  using  Swan  Island  tank- 
ers, but  a  ])ipe  line  is  a  pipe  line  and  it  doesn't  make  an\ 
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difference  what  kind  of  a  tanker  it  is.  It  is  still  a  pipe 
line.  It  still  takes  in  tanks.  We  have  tankers  with  prac- 
tically the  same  kind  of  setup  as  this. 

Q.  \()u  know,  do  you,  Mr.  Simonsen,  that  this  Swan 
Island  tanker  was  passed  by  and  accepted  by  the  United 
States   Maritime  Commission? 

A.  By  the  United  States  Maritime  Commission? 
Well,  yes,  I  assume  it  was. 

Q.  And  isn't  it  a  fact  that  there  are  many  tankers, 
American  registered  tankers,  sailing  the  seas,  that  have 
and   rely  on  cross-over   valves  down   in   the  bottom? 

A.  1  couldn't  answer  that,  sir.  T  couldn't  answer  it 
at  all.      1    just  couldn't  believe  that  anybody  would  do  it. 

Q.  Well,  now,  if  you  were  taking  delivery  of  the 
tanker  brand-new  with  the  No.  5  and  7  valves  as  show^n 
there,  cross-overs,  before  accepting  any  cargo  whatever, 
would  you  go  down  [136]  in  the  bottom  and  change  all 
that  plumbing  there  and  install  spectacles? 

A.  1  would  go  down  in  the  bottom  and  definitely  re- 
move tliis  between  the  valves  here.  I  would  remo\e  that 
fitting  and  also  this  fitting  over  here.  I  would  remove 
the  valves  and  blank  them  because  you  have  got  the  same 
liexibility  in  the  ])ump  room.  Otherwise,  you  would  be 
just  inviting  trouble.  You  have  got  the  same  flexibility 
in  the  i)ump  room. 

That  is  just  like  putting  two  gates  in,  one  alongside  oi 
the  other.  It  is  of  n(^  use  at  all,  because  you  can  do  it 
all  in  tlic  i)nni])  room  where  you  can  see. 

Q.  \\)u  would  do  that,  would  you,  even  in  times  of 
stress   and   war? 

A.  1  would  remcn-e  them  immediately  before  1  would 
c\er  load  a  cargo  on  the  ship.     Under  no  circumstances 
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would  1  load  this  ship  with  unlike  products  between  this 
manifolding  setup  without  definitely  removing-  these  fit- 
tings here  and  seeing  that  the  valves  or  anything  you  ])ut 
in  there  are  blanked  entirely,  that  those  lines  are  blinded 
entirely  at  G  and  H  cross-overs,  so  that  no  matter  what 
you  do  on  deck  you  could  not  create  a  contamination 
through  the  cross-overs  down  in  the  tanks.  Definitely 
T  would  do  that,  because  you  have  the  same  flexibility  in 
I  he  pump  room. 

Q.  Well,  now,  that  would  involved  some  ship  work, 
would   it   not,   shipbuilding? 

A.  Very  little.  I  could  pick  a  crew  and  do  that.  I 
!  137]  could  rip  those  things  out  in  no  time.  I  don't 
think  it  would  involve  very  much. 

Q.     It  would  take  a  couple  of  days,  wouldn't  it? 

A.  No,  sir.  Looking  at  that,  I  believe  you  could  rip 
those  out,  take  a  half  a  dozen  men  and  go  down  there 
and  drop  those  out  in  an  hour  or  even  less.  I  haven't 
seen  the  ship,  but  I  have  seen  a  lot  of  these  pipe  lines, 
and  I  would  say  that  wouldn't  be  very  much  of  a  job. 

Q.  Let  me  ask  you  this,  then.  Assuming  that  you 
would  blank  off  No.  5  and  7  cross-overs  down  in  the  bot- 
tom, there  would  be  a  sacrifice  of  some  maneuverability 
or  working  of  the  pipe  lines? 

A.  No,  sir,  definitely  not,  because  you  have  the  same 
thing  in  the  pump  room. 

Q.  Well,  su])])osing  your  ])uni])s  broke  down  on  line 
C  and  line  A,  for  example,  on  this  plat. 

A.  All  right.  We  would  pump  that  with  a  midship 
jnimp.  We  would  remove  those  si)ectacles  and  u>e  that 
midshi])  pum]).  ^'ou  have  got  your  cross-overs  there 
just  the  same,  sir. 
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Mr.  Hall:     The  witness  is  indicating  cross-overs  L  and 

The  Witness:  Those  cross-overs  answer  the  same  pur- 
lH)>e.  Cross-overs  L  and  M  answer  the  same  purpose 
as  the  cross-overs  H  and  G.  They  are  on  the  same  pipe 
line  A.  It  is  just  like  changing  the  same  gate  in  the 
>anie  fence  right  alongside  each  other.  They  are  on  the 
.same  pii)e  line.  So,  you  can  see  readily  that  you  can  do 
just  as  much  in  the  i)ump  room  as  you  |  138J  can  in  here. 

The  Court :  Gentlemen,  I  think  we  will  take  a  recess 
until  tcMuorrow  morning.  We  have  had  a  good  afternoon 
of  it,  but  I  would  like  to  know,  and  if  it  is  in  the  briefs, 
it  had  not  been  made  clear  to  me.  the  interpretation  of 
lv^03  as  you  interpret  it. 

It    says: 

"(1).  The  carrier  shall  be  bound,  before  and  at  the 
beginning  of  the  voyage,  to  exercise  due  diligence." 

Then  it  names  (a),  (b),  and  (c).  Then  there  is  No. 
(  2 )   reading  as  follows : 

"The  carrier  shall  proi)erly  and  carefully  load,  handle, 
stow,  carry,  keej),  care  for,  and  discharge  the  goods 
carried." 

A  great  deal  of  attention  is  ])aid  to  the  attention  of 
whether  or  not  the  shi])  exercised  due  diligence.  Now, 
under  ( 2  )  it  would  appear  to  me  that  it  places  a  respon- 
sibility ui)<)n  the  ship  to  jiroperly  and  carefully  discharge 
the  carg(».  It  i>  not  a  subdivision  under  (1)  where  due 
diligence  is  retjuired. 

I  am  just  Wondering  under  what  theory  we  will  ap- 
proach thi>.     Aren't  you  in  the  position  as  the  libelant  in 
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this  case,  as  long  as  it  has  been  stipulated  that  the  cargo 
was  placed  iincontaminated,  isn't  the  burden  then  shifted 
to  the  respondent  to  show  that  he  has  properly  and  care- 
fully loaded  [139]  and  discharged  the  goods  carried? 

Mr.  Hall:  That  is  our  contention,  yes.  your  Honor. 
The  reason  for  the  testimony  today  is  to  indicate  the  pos- 
sibilities of  possible  contamination.  We  don't  know  what 
caused  it.  All  we  can  do  is  to  show  that  there  were  these 
])ossibilities  and  leave  the  burden  of  explanation  to  the 
respondent  where  we  believe  under  all  the  authorities  it 
rests  and  those  authorities,  I  believe,  are  most  of  them 
set  out  in  my  printed  memorandum. 

The  Court:  Well,  we  have  cross-sectioned  that  back 
and  forth,  so  far  as  that  is  concerned,  but  it  isn't  altogether 
clear  to  me,  and  it  seems  that  at  the  present  time  we  are 
taking  the  approach  that  the  ship  exercised  due  diligence 
w^hcn,  under  (2)  the  responsibility  is  to  properly  and 
carefully  discharge  this  oil. 

Now,  since  the  oil  has  been  discharged  and  since  it  is 
contaminated,  does  that  immediately  shift  the  burden  upon 
the  respondent  to  show  that  they  have  properly  and  care- 
fully  discharged   that   cargo? 

Mr.  Hall :  1  believe  that  to  be  the  case.  The  burden 
rests  with  the  respondent. 

The  Court:  There  is  one  other  point  that  T  am  think 
ing  about  and  that  T  want  you  to  be  prepared  to  argue. 
1  believe  Mr.  Mack  has  been  asking  questions  today  con- 
cerning it,  the  question  in  the  stipulation  about  the  Charter 
Party,  and  that  is  paragraph  7  relating  to  the  loading  and 
pumping  out  of  the  [  140]  cargo  of  oil. 

Does  that  limit  the  liability  of  the  vessel  at  the  end  ot"  the 
vessel's  hose? 
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Mr.  Hall:  Is  your  Honor  referring  to  paragraph  7  of 
the    stipulation? 

The   Court:     No,   paragraph   7  of   the   Charter   Party. 

Mr.  Mack:  That  is  our  contention.  When  it  gets  into 
that  pipe — 

The  Court:  Of  course,  T  don't  think  there  is  any  ques- 
tion under  the  law  that  this  whole  proceeding,  in  view  of 
the  paramount  clause  25  comes  under  the  Carriage  of 
Goods  by  Sea  Act.  T  think  it  is  1307,  if  I  am  not  mis- 
taken. 

Xow.  there  is  a  section  here  that  seems  to  me  would 
not  be  in  conflict  with  the  Carriage  of  Goods  by  Sea  Act, 
and  that  is  No.  7,  which  would  limit  the  liability  of  the 
shi])  at  the  point  of  delivery.  I  am  mentioning  that  to 
vou  gentlemen  not  because  I  am  going  to  ask  to  hear  from 
you  on  those  points,  and  I  make  it  a  practice,  as  Mr. 
Mack  knovrs.  to  let  counsel  know  what  T  am  thinking  about 
so  that  if  I  get  on  the  wrong  track,  why,  counsel  has  an 
(^])p()rtunity  to  straighten  me  out. 

1  made  mention  of  those  things  because  T  had  them  in 
mind.  We  will  take  a  recess  until  10:00  o'clock  tomor- 
row morning,  gentlemen. 

(Whereupon,  at  4:30  o'clock  p.  m.,  January  30.  1045, 
:;n  adjournment  was  taken  until  10:00  o'clock  a.  m..  Wed- 
nc>day.   January   31,    1945.)      1 141  ] 

i.os  Angeles,  California,  Wednesday.  January  31,  1045. 
10:00  a.m. 

Hie   Court:      Proceed,   gentlemen. 
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L.  SIMONSEN, 

resumed  the  stand  as  a  witness  by  and  on  behalf  of  the 
libelant,  having  been  previously  duly  sworn,  and  was 
examined  and  testified  further  as  follows: 

Cross-Examination. 
(continued.) 

Mr.  Alack:  Miss  Reporter,  could  we  have  the  last 
question  and  answer  read? 

(Record  read.) 

Q.  By  Mr.  Mack:  Now,  Mr.  Simonsen,  with  respect 
to  the  use  of  spectacle  flanges,  if  you  used  those  down  in 
the  bottom  of  the  ship  in  the  No.  5  and  7  cross-o^'ers  as 
proposed  by  you,  there  is  a  possibility  of  error  with  the 
spectacles  too,  isn't  there,  human  error  in  tightening  them 
up  and  that  sort  of  thing? 

A.  Yes.  I  will  grant  you  that  there  is  a  possibility 
of  an  error,  but  after  we  have  put  the  spectacle  flanges 
in,  we  also  test  the  line  to  make  sure  there  are  no  leaks 
through  the  gaskets  and  around  the  spectacle. 

Q.     Do  they  generally  test  the  lines  too? 

The   Court:     Will   you   s])eak   louder,   please? 

Q.  By  Air.  Mack:  They  generally  test  the  lines  too 
with  the  regular  valves,  don't  they? 

A.  Yes,  that  is  quite  true,  but  they  can  be  altered. 
1 143  I  After  you  have  set  your  valves  and  tested  them, 
somebody  can  come  along  and  open  them  uj).  You  put  a 
l)lind  si)ectacle  in  and  determine  that  it  is  tiglit,  and  the 
human  element  is  out  after  that. 

Mr.  Alack:      T  think  that  is  all. 

The  Court:  May  I  ask  have  you  had  a  mixed  cargo 
(leli\crccl  to  you  by  the  Keystone  people? 
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Mr.  Hall:  Pardon  nie,  your  Honor.  Before  you  an- 
swer, may  1  have  the  question  read? 

Hie  Court:     What's  that? 

Mr.   Hall:      I  didn't  hear  it. 

(Question  by  the  court  read.) 

The  Witness:      I  can't  answer  that,  sir,  in  my  position. 

The  Court:     You  don't  know? 

The  Witness:     No. 

The  Court:  Well,  as  I  understand  your  testimony, 
}<)U  yourself  never  were  able  to  ascertain  the  cause  of  this 
intermingling? 

The  Witness:     That  is  right,  sir. 

The  Court :  The  Egg  Harbor  delivered  another  cargo 
immediately  following  this,  did  they  not? 

The  Witness:     I  presume  so. 

The  Court:     You  don't  know? 

The  Witness :  I  don't  know.  I  don't  know  of  any 
reason — 1  mean,  I  am  not  familiar  with  it,  sir. 

The  C^ourt :  I  thought  you  were  located  at  Point  Wells. 
1 1441 

The  Witness  :     Yes,  sir. 

The  C(nirt :  Did  I  misread  the  captain's  deposition  to 
the  eltect  that  another  cargo  was  delivered  from  Standard 
to  Point  Wells  and  a  second  cargo  was  taken  on  board  at 
\i\  Segunclo  and  l)rought  back  to  Point  W'ells  in  which 
there   was  no  difficulty? 

The  Witness:      I  am  not  familiar  with  it. 

The  Court:     You  are  not? 

The  Witness:     No. 

The  Court:     That  is  all  1  wanted  to  ask. 
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Re-Direct    Examination 
By  Mr.  Hall : 

Q.  At  any  time  when  you  were  on  the  vessel  the  Eg^g 
Harbor  on  either  the  24th  or  the  25th  or  the  23rd,  did 
you  handle  or  touch  any  of  the  valves  or  any  other  equip- 
ment on  the  vessel?  A.     Absolutely  not,   sir. 

Q.  Is  it  a  practice  of  the  Marine  Department  to  in- 
struct its  shore  ])ersonnel  not  to  touch  equipment  or  valves 
of  a  vessel?  A.     Yes,  sir. 

The  Court:  In  that  respect,  did  you  examine  the 
valves  so  far  as  they  appeared  on  deck? 

The  Witness:  Only  visually.  I  never  touched  the 
valves. 

The  Court:  Did  you  ascertain  whether  they  were 
sealed  or  not?     [145] 

The  Witness:     Yes,  I  did,  that  is,  on  deck. 

The  Court :     Were  they  sealed  ? 

The  Witness:  Two  valves  were  sealed  on  deck.  yes. 
sir. 

The  Court :     How  about  the  rest  of  them  ? 

The  Witness:  None  of  the  rest  were  sealed,  to  my 
knowledge.     I  didn't  see  them. 

The  Court:     You  only  observed   two? 

The    Witness:     That   is   right,   sir. 

Q.  By  Mr.  Hall:  Now,  when  you  say  "sealed,"  you 
mean  there  was  a  chain  connecting  the  wheels  on  two 
of  the  \alve  extensions  on  deck  so  that  the  chain  was 
sealed  by  some  device,  don't  you? 

A.  That  is  what  T  mean,  yes.  I  should  like  to  make 
myself  clear.  As  T  observed  them,  there  was  a  ch:iin  run 
through  the  wheels  and  a  lock  was  used. 
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The  Court :  Do  you  know  whether  that  method  would 
lock  the  valves  in  the  position  that  they  were  in? 

The  Witness:  Yes,  sir,  unless  something  unlocked 
iheni,  that  is  right. 

The  Court:  That  method  would  lock  the  valves  as  they 
were  >et  at  the  time? 

The  Witness:  As  long  as  they  were  not  disturbed, 
that  is  right. 

O.  By  Mr.  Hall:  That  method  of  sealing  would 
not  insure  the  tight  fitting  of  the  valve,  would  it? 

A.  ^()u  wouldn't  know  whether  the  valves  were  closed 
|14()|   or  not.      Nobody  would  know. 

Mr.  Hall:     That  is  all. 

The  Court:     That  is  all. 

(Witness  excused.) 

.Mr.  llall:  Mr.  Mack,  I  desire  to  offer  the  dei)osition 
(il*  Lawrence  C.  Olsen.  May  it  be  stipulated  that  this 
deposition  is  deemed  to  have  been  read  in  evidence? 

Mr.   Mack:     Yes.      I   will  so  stipulate. 

The   Court:     That   is   the  captain? 

Mr.    Hall:     Yes. 

The  Court:      I   have  read   the  deposition. 

Mr.  Mack:  T\rd\  will  sa\e  the  time  of  reading  it  into 
the  record,  and  it  is  agreeable  to  me. 

Mr.  Hall:  Then,  if  it  is  agreeable  to  the  court,  may 
it  l)e  intrnduced  in  evidence  and  deemed  to  have  Ix^en  read  ?^ 

The  Court:      Ves,  because  I  have  read  it. 

(The  document  referred  to  was  marked  as  Libelant's 
j^xhibii  Xo.  12.  and  was  received  in  evidence.) 


Standard  Oil  Company  of  California,  etc.         199 

[LIBELANT'S   KXHIBLr   NO.    12] 

[Title  of  District  Court  and  Cause.] 

DEPOSITION  OE  LAWRENCE  C.  OLSEN, 

taken  at  Los  Angeles,   California,  on   Friday,   December 
22,  1944,  at  11:00  a.  m. 

Deposition  of  Lawrence  C.  Olsen,  taken  on  behalf  of 
the  respondents,  at  1100  Banks-Huntley  Building,  634 
South  Spring  Street,  Los  Angeles,  California,  on  Friday, 
December  22,  1944,  at  11:00  a.  m.,  before  W.  L.  Heath- 
cote,  a  Notary  Public  within  and  for  the  County  of  Los 
Angeles  and  the  State  of  California,  pursuant  to  oral 
stipulation. 

Appearances  of  Counsel: 

For  Libelant:  Lawler,  Felix  and  Hall,  by  John  M. 
Hall,  Esq. 

For  Respondents:  Lillick,  Geary,  McHose  &  Adams, 
by  A.  F.  Mack,  Jr.,  Esq. 

Reported  by:    W.  L.  Heathcote. 

LAWRENCE  C.  OLSEN, 

called  as  a  witness  on  behalf  of  the  respondents,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Mack: 

Let  the  record  show  that  the  deposition  of  Captain 
Lawrence  C.  Olsen  is  being  taken  at  this  time  and  place 
by  stipulation  of  opposing  counsel,  Mr.  John  M.  Hall,  of 
Lawler.  VnWx  and  Hall,  proctors  for  libelant: 

That  all  objections  except  as  to  the  form  of  questions 
are  reserxed  to  the  time  of  trial. 
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Air.   Hall:     Ves,  that  is  so  stipulated. 

Mr.  Mack:  May  it  also  be  stipulated,  Mr.  Hall,  in 
\ic\\  of  the  tact  that  Captain  Olsen  will  only  be  here  for 
a  short  time,  the  reading,  signing,  sealing,  and  certifica- 
tion of  this  deposition  may  be  waived? 

Mr.    Hall:      Ves,  I  will  so  stipulate. 

Mr.   Mack:     Thank  you. 

O.     What  is  your  full  name,  Captain? 

A.     Lawrence  C.  Olsen. 

Q.  Where  is  your  present  address,  the  address  where 
you  live? 

.\.      \?)1?)  Silvius  Avenue,  San  Pedro,  California. 

O.     What   is  your  occupation? 

A.      Master  mariner. 

Q.     Captain,  do  you  hold  a  master's  license? 

A.     1  do. 

(J.      Is  that  unlimited?  A.     It  is  unlimited,  yes. 

O.     And  for  how  long  have  you  held  such  a  license? 

A.     Since  November  11,  1942. 

(J.     Captain,  are  you  presently  engaged  in  going  to  sea? 

A.      I    am. 

Q.  I  will  ask  you,  Ca])tain,  if  you  expect  to  leave  Los 
Angeles,  or  the  Los  Angeles  area,  shortly  on  another 
voyage?  A.     I  do,  in  three  more  days. 

O.      !)(»  you  know  where  you  are  going?  A.     No. 

(J.      Xor  where  you  will  be?  A.     No. 

O.  I  will  ask  you  if  you  have  any  knowledge  or  in- 
formation at  the  present  time  as  to  whether  or  not  you 
will  be  in  Los  Angeles  or  vicinity  around  or  on  January 
30,  1943,  which  is  the  date  probably  set  for  the  trial  of 
thi.s  case?  A.     That   I   do  not  know. 

O.     Captain,  how  long  have  you  been  going  to  sea? 
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A.     Since  March  14,  1935. 

Q.  Have  you  been  following  the  sea  continuously  since 
1935?  A.     That  is  right. 

O.  Has  your  experience  as  sea  captain  been  confined  to 
any  particular  type  or  class  of  vessels? 

A.     All  tankers.     In  fact,  with  the  same  company. 

O.     What  is  that? 

A.  It  used  to  be  the  Pennsylvania  Shipping  Company, 
but  now  it  is  all  incorporated  into  the  Keystone  Shipping 
Company. 

O.  Is  my  understanding  correct  then,  Captain,  that 
since  you  have  been  going  to  sea,  your  experience  has 
been  limited  to  tankers  only?  A.     That  is  right. 

Q.     By  whom  are  you  employed  at  the  present  time? 

A.  Well,  I  guess  you  would  say  the  United  States 
Government  War  Shipping  Administration,  but  the  Key- 
stone Shipping  Company  is  their  general  agent. 

Mr.  Hall:  Don't  you  think  that  may  call  for  a  con- 
clusion of  the  witness? 

Mr.  Mack:     It  may,  Mr.  Hall. 

Q.     Captain,  I  will  ask  you — 

Mr.  Hall:  We  can  prove  that  by  the  log  book,  can't 
we? 

Mr.  Mack :     Well,  we  won't  go  into  that  now. 

Q.  Captain,  let  me  ask  you  this:  Have  you  at  any 
time  in  the  past  had  anything  to  do  with  a  vessel  known 
as  the  SS  Egg  Harbor? 

A.  Well,  1  was  master  of  the  Egg  Harbor  from  April 
1,  1943.  until  September  28,  1944. 

y.     Are  you  presently  serving  on  the  SS  Egg  Harbor? 

A.     No,  sir. 
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(J.  Captain,  is  the  E^^  Harbor  what  is  known  in  the 
maritime  trade  as  a  Swan  Island  tanker? 

A.  \'es.  called  a  T-2-S.E.  A-1.  That  is  the  type  of 
tanker. 

Q.  Did  you  take  the  Egg  Harbor  out  on  its  maiden 
voyage?  A.     Yes,  sir. 

(J.  And.  Captain,  will  you  relate  for  us  briefly  your 
experience,  if  any,  with  the  Egg  Harbor  up  to  the  time 
you  first  sailed  on  the  vessel's  maiden  voyage? 

A.  Well,  1  was  transferred  from  the  Raid  Butte  to 
the  l\irg  Harbor,  which  was  located  at  Portland,  Oregon. 

().     Ab(jut  when  was  that? 

A.  Well,  I  arrived — I  got  off  the  Bald  Butte  about  the 
2Sth  of  March  and  I  arrived  at  Portland,  Oregon  about 
the  1st  day  of  April,  1943. 

Q.  And  what  did  you  do  then,  if  anything,  relative  to 
the  h^gg  Harbor? 

A.  Well,  I  went  down  on  board  the  ship  with  the 
company  inspectors  and  watched  the  work  that  was  going 
on,  and  I  climbed  down  the  tanks  and  inspected  the  tanks 
and  the  ])i])e  lines  and  the  valves  that  took  care  of  the 
lines,  and  the  piping  arrangements. 

O.  At  that  time  do  you  know  if  the  vessel  was  still 
in   I  he  hands  of  tlie  builders? 

A.  At  that  time  the  vessel  was  still  in  the  hands  of 
the  builders,  yes. 

O.  Well,  do  you  know.  Captain,  approximately  when 
delivery  was  taken  of  the  vessel  from  the  builders? 

A.      1   think  it  was  on  April   10th. 

Q.  Now  at  the  time  you  arrived  at  Portland.  Oregon, 
about   April    1st.  and   first   went  on  board  the   Egg  Har- 
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bor,  were  there  any  other  officers  on  the  vessel  at  that 
time? 

A.  The  chief  mate,  Mr.  Morris,  and  the  second  mate, 
Mr.   Danielson. 

O.  Did  those  men  stay  on  the  Egg  Harbor,  to  your 
knowledge,  up  to  the  time  delivery  was  taken? 

A.  That  is  right.  They  had  their  own — that  is,  they 
worked  from  eight  o'clock  in  the  morning  until  about  four 
o'clock  in  the  afternoon;  they  stayed  aboard. 

O.     What  were  they  doing  as  far  as  you  observed? 

A.     Just  learning  the  general  arrangement  of  the  ship. 

Q.  Did  you  confer  with  them  at  any  time  about  the 
arrangement  of  the  ship  and  the  cargo  piping,  and  that 
sort  of  thing? 

A.  Well,  I  asked  them  how  they  were  getting  along 
with  it,  whether  they  were  learning  anything,  if  they  were 
satisfied  if  they  were  learning  about  it,  and  they  assured 
me — 

Q.  No,  we  can't  have  any  conversation.  All  you  can 
say  is  yes  or  no  to  that  question.  A.     Yes. 

Q.  Now,  Captain,  while  you  were  on  the  vessel  during 
that  ten-day  period  or  so  before  the  delivery  was  taken, 
was  there  a  trial  run  conducted? 

A.  Yes,  we  had  a  trial  run,  but  I  don't  know  the  ex- 
act date. 

Q.     Was  it  some  time  before  April  10,  or  afterwards? 

A.  Oh,  yes,  it  was  about  the  7th,  I  believe.  I  am  not 
quite  certain  of  that,  however. 

Q.     Were  ycni  on  the  Egg  Harbor  during  its  trial  run? 

A.     That  is  right. 
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O.     Where  did  you  go? 

A.  W'c  wtMit  from  Swan  Island  Shipyard  to  Astoria 
and  turned  around  and  came  back  again. 

(J.  Xow  did  you  notice  or  observe  any  unusual  results 
of  any  kind  in  the  trial  run;  did  you  yourself  notice  any- 
thing? A.     No,  all  the  tests  that  the — 

Mr.  Hall:  Just  a  minute.  The  question  calls  for  just 
what  you  observed.  Captain,  what  you  yourself  observed, 
not  what  somebody  else  told  you. 

The  Witness:  No,  I  was  watching  the  various  tests, 
the  various  te>ts  they  conducted,  like  the  anchor  test  and 
trying  the  fathom  meter,  and  the  course  finder  and  the 
'j:yvn  compass.     They  all  worked  perfectly. 

(  Discussion  by  counsel  off  the  record.) 

Mr.  Mack:  Q.  Incidentally,  Captain,  when  you  first 
arrived  at  Swan  Island  and  went  on  board  the  Egg  Har- 
bor, where  was  she  at  that  time? 

A.     Alongside  the  outfitting  dock. 

y.  Xow  I  show  you.  Captain,  this  document  here, 
which  I  have  i)revi()usly  shown  in  its  entirety  to  Mr.  Hall, 
and  I  will  ask  you  to  tell  us  what  that  is,  please,  if  you 
know  (handing  book  to  witness). 

A.      It  is  the  log  book  of  the  deck  department. 

Q.     Of  the  Egg  Harbor? 

\.     Of  the  F.gg  Harbor,  yes. 

(J.  In  other  words,  that  is  what  is  known  as  the 
rough  deck  lo<^  of  the  ICgg  Harbor? 

A.     That  is  right. 

Q.      Vor  what  period  of  time? 

A.      hVom  April  13,  1943.  to  May  12,  1943. 

(  Discus>ion  b\   counsel  off  the  rec(^rd. ) 
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Mr.  Mack:  I  will  ask  that  the  book  be  marked  by  the 
reporter  for  identification  as  Respondent's  Exhibit  1. 

(The  document  was  so  marked  by  the  reporter.) 

Mr.  Hall :  I  will  stipulate,  Mr.  Mack,  that  these  docu- 
ments which  you  are  now  having  marked  for  identification 
may  be  retained  in  your  custody  until  the  time  of  trial  so 
that  we  both  may  have  access  to  them. 

Mr.  Mack:     Thank  you. 

O.  Now  will  you  tell  us  what  this  document  is,  please. 
Captain   (indicating  another  book). 

A.  This  is  the  smooth  deck  log  but  for  the  Egg  Har- 
bor. 

0.     For  the  same  period  of  time? 

A.     Yes,  for  the  same  period  of  time. 

Mr.  Mack:  Will  the  reporter  please  mark  this  for 
identification  as  Respondent's  Exhibit  2  for  identification. 

( The  document  was  so  marked  by  the  reporter. ) 

Q.  Now  tell  us  what  this  is,  please,  Captain  (handing 
further  documents  to  witness). 

A.  This  is  the  engineer's  rough  log  book  for  the 
Egg  Harbor. 

Q.     For  what  period  of  time. 

A.     For  the  period  of  Aj^ril  12,  1943,  to  May  31,  1943. 

Mr.  Mack:  T  will  ask  that  the  reporter  mark  this  for 
identfication  as  Respondent's  Exhibit  3. 

(The  document  was  so  marked  by  the  reporter.) 

Q.  Now  what  is  this  book,  Captain  (handing  docu- 
ment to  witness)  ? 

A.  This  is  the  engineer's  smooth  log  book  for  the 
Egg  Harbor. 

Q.     For  the  same  period  of  time? 

A.  For  the  Egg  Harbor,  yes,  the  same  period  of  time : 
that  is  correct. 
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Mr.  Mack:  1  will  ask  the  reporter  to  mark  this  for 
identihcation  as  Resj)ondent's  Exhibit  4. 

(The  docuniciu  was  so  marked  by  the  reporter.) 

O.  Now  what  is  this  next  document,  Captain  (hand- 
ing document  to  witness)?  A.     This  is  the — 

Q.  When  I  say  document,  that  represents  three  sheets 
of  paper  fastened  together. 

A.  ^'es.  This  is  the  engineer's  rough  abstract  of  the 
engincroom  log  book.     Do  you  want  the  time? 

O.  \'es,  if  you  can  tell  us  from  a  quick  reading  of 
them.  A.     Well,  it  goes  from — 

O.  Just  tell  us  the  i)eriod  covered  by  the  whole  three 
sheets,  if  you  can.  A.     April  14th  to  May  14th. 

Q.     1943?  A.     Yes. 

Mr.  Mack:  I  will  ask  that  these  be  marked  by  the 
reporter  as  Respondent's  Exhibit  3  for  identification. 

(The  documents  were  so  marked  by  the  reporter.) 

Q.  Now  what  are  these  three  sheets  here,  Captain,  the 
three  typewritten  sheets  (handing  documents  to  witness)? 
These  ap])ear  to  be  a  smooth  copy. 

A.  Those  are  the  engineer's  smooth  copies  of  the  ab- 
stract of  the  engineroom  log  book. 

( ).  Vnr  the  same  i)eriod  of  time  as  the  preceding  ones 
which    I    liave   just   handed    to   you? 

A.      N'es,  for  the  same  period  of  time. 

Mr.  Mack:  I  shall  ask  that  these  be  marked  by  the 
reporter  a^  Respondent's  Exhibit  6,  all  of  the  sheets  as 
one  exhibit. 

(The  documents  were  so  marked  by  the  reporter.) 

O.  Now,  ('a|)tain.  I  don't  know  whether  we  will  use 
this  paper  at  all,  but  as  long  as  you  are  here  I  will  ask 
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you  to  tell  us  what  that  is  (handing  document  to  wit- 
ness) ? 

A.  This  is  a  copy  of  the  crew  list  of  the  Egg  Harbor 
leaving  Portland,  Oregon. 

Q.     On  the  maiden  voyage  of  the  ship? 

A.     On  the  ship's  maiden  voyage,  yes. 

Mr.  Mack:  I  will  ask  that  the  list  be  marked  as  Re- 
spondent's Exhibit  7  for  identification. 

(The  document  was  so  marked  by  the  reporter.) 

().  Now  what  is  this  paper,  Captain  (handing  docu- 
ment to  witness?) 

A.  This  is  the  rough  copy  of  the  ullages  of  the  cargo 
loaded  at  San  Pedro  and  El  Segundo  and  also  has  the 
discharging  ullages  on  there,  too. 

O.     That  would  be  discharging  at  Point  Wells? 

A.     Yes,  at  Point  Wells. 

Q.     That  was  on  the  maiden  voyage? 

A.     That  was  on  the  maiden  voyage,  yes. 

Mr.  Mack:  I  will  offer  this  document  as  Respondent's 
Exhibit  8  for  identification  and  ask  that  it  be  so  marked 
by  the  reporter. 

(The  document  was  so  marked  by  the  reporter.) 

Q.  What  is  this  next  sheet.  Captain,  the  next  one  here 
( handing  document  to  witness )  ? 

A.  This  is  a  copy  of  the  ullages  of  the  cargo  dis- 
charged at  El  Segundo,  of  the  contaminated  cargo. 

Q.  This  is  from  the  south  bound  trip  after  you  had 
been  up  to  Point  Wells  with  the  cargo? 

A.     That  is  right.     This  is  the  cargo  we  brought  back. 

Q.     Will  you  give  Mr.  Hall  the  date  on  that? 

Mr.  Hall:  Yes,  what  date  was  the  contaminated  cargo 
discharged  ? 
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The  Witness:     On  May  1st  and  May  2,  1943. 

Mr.  Mack:  I  will  ask  thai  the  document  be  marked 
as   Resjumdent's  Kxhibit  9  for  identification. 

(The  document  was  so  marked  by  the  reporter.) 

Q.  Now,  Captain,  will  you  tell  us,  please,  when  you 
sailed  originally  from  Swan  Island.  Portland,  Oregon 
south  bound,  and  you  may  use  any  of  the  logs  that  you 
wish,  unless  you  remember  it  without  looking. 

(Discussion  by  counsel  off  the  record.) 

A.     It  was  April  13,  1943. 

Q.  Cai)tain,  do  you  recall  what  transpired  between  the 
time  you  took  delivery  of  the  ship  on  or  about  April  10, 
1<M.^,  and  the  time  you  sailed  on  April  13,  1943? 

A.  1  believe  the  time  was  spent  in  tying  uj)  the  last 
minute  re])air>  at  the  shipyard:  and  we  had  to  load  ship's 
stores,  and  then  we  went  to  anchor  to  finish  the  signing 
on  of  the  crew.  We  had  a  little  trouble  getting  a  crew. 
And  then  we  had  to  have  a  fire  and  boat  drill  before  we 
sailed.     That  took  place  on  the  morning  of  the  13th. 

Q.     Captain,  did  you  sail  empty  or  in  ballast? 

A.     We  sailed  in  ballast. 

(J.  Will  you  tell  us  what  that  means  in  plain  English 
to  somebody  who  is  not  used  to  the  sea? 

A.  l]allast  in  a  tanker  is  usually  sea  water  pumped 
into  the  various  tanks  to  make  it  more  stable  in  a  sea 
way.  It  l)rinL:>  the  ship  d(nvn  to  a  certain  draft  where 
she  will  not  ])itch  and  roll  too  badly. 

(J.  Now,  Ca])tain,  on  the  trips  outbound  in  ballast 
did  you  check  the  cargo  pi])ing  of  the  ship  at  all.  or  was 
it  checked  by  anybody  under  your  direction? 

A.  After  we  .sailed  we  changed  the  ballast  around  a 
bit  in  various  tank.s.  and  the  dav  of  the  arrival  in  San  Pe- 
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dro,  we  pumped  out  nearly  all  of  the  ballast.  There  was 
one  tank  of  ballast  left  to  bring  us  through  the  nets  at  the 
breakwater.  So  after  the  ballast  was  all  pumped  out  ex- 
cept this  one  tank  the  first  mate  and  the  pump  man  tested 
the  pipe  line. 

Mr.  Hall:  Wait  a  minute.  I  shall  object  to  this  un- 
less it  was  something  that  you  yourself  observed.  Was 
this  something  that  you  observed? 

The  Witness:     Oh,  yes. 

Mr.  Hall:     All  right. 

Mr.  Mack:     Q.     All  right,  go  ahead,  Captain. 

A.  And  the  first  mate  and  the  pump  man  tested  the 
pipe  line  and  the  suction  valve  by  water  pressure.  By 
that  1  mean  the  closing  of  the  valves  and  putting  a  pump 
pressure  against  water  in  the  pipe  lines. 

Q.  Do  you  know  how  much  pressure  was  applied  at 
that  time?  A.     Yes,  125  pounds. 

Q.  What  was  the  result  as  you  observed  it  of  that 
pressure  test  of  the  cargo  Hnes? 

A.     There  were  no  leaks  as  far  as  I  could  tell. 

O.  Is  it  customary,  Captain,  from  your  experience  in 
the  tanker  game  to  make  such  a  line  test  or  check  of 
cargo  pipe  lines  before  taking  on  cargo? 

A.  It  has  been  my  practice  to  test  all  pipe  lines  and 
all  valves  before  a  new  cargo  is  loaded,  and  I  imagine  all 
tanker  men  do  the  same  thing. 

O.  Now  after  you  made  that  test  you  proceeded  to 
loading  at  San  Pedro? 

A.  I  got  alongside  the  dock  at  San  Pedro  and  we 
pumi)ed  out  the  rest  of  the  ballast  and  we  had  another 
line  test  in  order  to  test  the  tank  that  had  had  the  ballast 
in  it. 
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y.  What  was  the  result  as  you  observed  it  of  the 
line  test  of  that  particular  tank? 

A.     There  were  no  leaks. 

O.  Xow  after  that  line  test  did  you  then  proceed  to 
load  car^o  at  San  Pedro? 

A.      We  l(Kuled  diesel  oil  at  San  Pedro. 

Q.  And  after  the  diesel  oil  was  loaded  did  you  then 
proceed  to  load  the  gasoline? 

A.     We  went  to  El  Segundo  and  loaded  the  gasoline. 

O.  Was  there  a  Captain  Hogstroni  on  the  vessel  dur- 
ini;  all  of  the  loading  operations?  A.     Yes,  he  was. 

O.      Will  you  brietly  tell  u.s  who  Captain  Hogstrom  is? 

A.  Captain  Hogstrom  is  the  port  captain  for  the 
Keystone  Shipping  Company  at  San  Pedro. 

Q.  Now,  Captain,  before  loading  was  commenced  at 
San  Pedro  did  you  personally  check  the  cross-over  valves 
on  the  vessel?     Ry  that  T  mean  the — 

A.  1  watched  them  being  closed  and  sealed,  but  I 
didn't  try  them  myself. 

(J.  Well,  in  other  words,  let  me  put  the  question  this 
wa\- :  Were  you  present  when  any  closing  or  check  of 
the  cross-over  valves  were  made  before  loading  operations 
commenced?"  A.     That  is  right,  I  was. 

(  ).  Please  tell  us  what  you  observed  and  what  was 
done? 

A.  1  watched  the  chief  mate  and  the  (juartcr  mas- 
ter close  the  cross-o\"er  \alve  at  Xo.  5  tank,  and  he 
closed  it  tiirhtly.  or  what  appeared  to  be  tightly,  with  what 
they  call  a  wheel  wrench,  because  it  applied  more  pres- 
sure, and  then  they  chained  and  sealed  the  valve. 

O.  Was  anybody  else  i)resent  with  you  watching  this 
oi)eration?  A.     Captain  Hogstrom  was. 
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Q.     And  how  about  No.  7  cross-over? 

A.     That  was  closed  and  sealed  the  same  way. 

Q.  Now,  Captain,  after  you  had  loaded  the  gasoline 
at  El  Segundo  did  you  then  proceed  on  the  rest  of  the  voy- 
age to  Point  Wells?  A.     Yes,  we  did. 

Q.  Can  you  tell  us,  please — and  you  can  use  any  of 
the  logs  that  you  wish — when  you  arrived  at  Point  Wells? 

A.  We  arrived  alongside  the  dock  at  Point  Wells  at 
5  :30  a.  m.  on  April  23,  1943. 

Q.  Can  you  tell  us,  please,  what  the  state  of  the 
weather  was  at  the  time  you  arrived  there? 

A.  There  was  a  howling  gale  blowing  just  at  the 
time  we  were  tying  up  and  it  increased  in  force  after  we 
were  alongside,  and  we  couldn't  start  pumping  cargo  until 
the  storm  abated. 

Q.  When  did  the  pumping  operations  commence;  that 
is,  the  discharge  of  the  vessel? 

A.     At  1 :50  p.  m.  on  the  23rd. 

O.  Captain,  when  the  vessel  arrived  at  Point  Wells 
and  before  pumping  operations  were  commenced  did  you 
l^ersonally  check  or  watch  being  checked  the  cross-over 
valves  at  No.  5  and  No.  7? 

A.  I  checked  them  myself;  not  the  numbers,  but  I 
checked  the  valves  to  see  that  the  seals  were  still  on  them. 

O.     Were  the  seals  still  on  them? 

A.     The  seals  were  still  on  them,  yes. 

Q.     Were  the  seals  broken  in  any  way? 

A.     No,  they  were  still  secure. 

Q.     Were  the  valves  shut? 

A.     To  my  knowledge  they  were,  yes,  sir. 

Q.  Cai)tain,  were  you  on  the  vessel  when  the  pumping 
operations  commenced?  A.     1  was. 
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y.  Did  yuu  later  receive  any  report  from  the  dockman 
of  the  Standard  Oil  Company  of  California  about  any 
contamination;  I  mean  by  that,  you  yourself? 

A.  \ot  officially.  After  it  all  happened  and  1  came 
back  aboard  the  shijj — after  I  j^ot  back  aboard  the  ship  I 
was  informed  that  there  was  contamination. 

(J.  \\)u  learned  when  you  came  back  on  board  ship 
that  there  was  some  contamination? 

A.     No,  they  called  me  up  at  the  hotel. 

Q.  Had  you  left  the  ship  after  discharge  operations 
had  commenced?  A.     Oh,  yes. 

Q.     And  who  was  in  charge  during  your  absence? 

A.     The  chief  mate. 

Q.  Did  you  have  any  discussion  afterwards  with  any 
men  of  the  Standard  Oil  Company  about  any  contamina- 
tion or  the  testing  of  any  of  the  products? 

Mr.  Hall:  Just  a  minute,  ^^ou  can  answer  that  ques- 
tion yes  or  no,  and  then  counsel  will  ask  you  another 
question. 

The  Witness:     Yes. 

Mr.  Mack :  Q.  Will  you  tell  us  with  whom  it  was  and 
where  and  at  what  time  esi>ecially,  and  who  was  present. 
\o\\  don't  have  to  remember  right  to  the  minute,  but  just 
generally,  whether  it  was  in  the  evening  or  in  the  morning 
or  something  like  that,  and  give  us  the  men's  names  if  you 
can  remember  them. 

A.  \\\'ll,  there  was  a  Mr.  Simonson,  for  one.  1  can't 
til  ink  oi   the  other  man's  name. 

Mr.   Hall:      Was  it  Mr.  Kilbourne? 

A.  N  es.  that  was  the  other  one.  And  after  1  came 
down  to  the  shi])  and  I  saw  what  took  j^lace  I  went  over 
to  the  dock  olTice  and  saw   Mr.   Simonson  and   Mr.   Kil- 
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bourne,  and  they  asked  me  various  questions  about  the 
pipe  Hnes  and  the  valves,  and  in  fact  I  brought  them  over 
the  cargo  plan  and  showed  them  the  piping  arrangements, 
and  they  asked  me  if  I  knew  what  caused  the  contamina- 
tion, and  1  couldn't  tell  him  anything.     I  didn't  know. 

Mr.  Mack:  Q.  Did  you  afterwards  take  Mr.  Kil- 
bourne  and  Mr.  Simonson  on  the  ship? 

A.     I  didn't ;  Mr.  Hicks  and  Mr.  Stevens  did. 

Q.  Was  that,  to  your  knowledge,  to  permit  them  to 
check  the  lines  and  that  sort  of  thing? 

Mr.  Hall :  Just  a  moment.  That  is  objected  to  as 
calling  for  a  conclusion  of  the  witness.  The  form  of 
the  question  is  objectionable. 

Mr.  Mack:  Q.  Did  Mr.  Simonson  and  Mr.  Kil- 
bourne  go  on  board  the  Egg  Harbor  after  this  discussion 
some  time?  A.     That  is  right,  they  did. 

O.  And  were  they  on  board  the  Egg  Harbor  for  some 
period  of  time,  to  your  knowledge? 

A.  A  couple  of  hours,  I  guess,  checking  over  the 
valves  and  pipe  line  arrangements. 

Q.  Did  you  have  any  conversation  with  them  after 
they  had  been  on  the  Egg  Harbor? 

A.     Oh,  yes,  surely. 

O.  I  mean,  about  this  contamination  that  they  re- 
ferred to?  A.     Oh,  yes. 

Q.     What  did  they  say  to  you? 

Mr.  Hall:  Pardon  me.  Is  this  a  second  conversa- 
tion? 

Mr.  Mack:     Yes. 

Mr.   Hall:     Won't  you  lay  a   foundation   for  it? 

Mr.   xMack:     Yes;  all  right. 

(Discussion  by  counsel  off  the  record.) 
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The  Witness:  Well,  we  had  no  special  appointment. 
T  (lid  <!;ii  up  in  the  office  after  two  or  three  hours,  maybe. 

Mr.  Mack:  Q.  Well,  let  me  ask  you  this,  Captain: 
Alter  Messrs.  Simonson  and  Kilbourne  had  been  on  the 
Egg  Harbor  and  after  you  first  talked  with  them  did  you 
have  any  later  talk  or  talks  with  thciii  about  their  visit 
on  the  vessel?  A.     Just  informal,  that  was  all. 

Q.  Do  you  recall  what  the  substance  of  any  of  those 
conversations  was  on  those  occasions,  as  far  as  the  vessel 
was  concerned? 

A.  Well,  it  was  merely  if  I  had  any  idea  as  to  what 
caused  the  contamination.  I  related  that  as  far  as  I 
knew — 

Mr.  flail:  Wait  just  a  minute.  May  I  have  that  an- 
swer, please? 

(The  last  answer  as  far  as  given  by  the  witness  was 
read  by  the  reporter.) 

The  Witness:  (Continuing)  As  far  I  knew  the  tank 
\  alvc.s  were  ])roi)erly  set  and  all  of  the  seals  were  in  order, 
and  the  ship  was  properly  lined  up  to  discharge  cargo 
l>ut  what  caused  the  contamination  I  didn't  have  the  least 
idea.  They  wanted  to  know  if  it  was  the  mate's  fault  or 
my  fault  or  the  fault  of  the  valve  or  a  leaky  tank,  and  I 
told  tlu'in  I  didn't  know.  The\-  did  create  an  objection 
ahotit  the  spectacle  blanks  not  being  turned,  and  they 
asked  me  why  we  didn't  do  it,  and  I  didn*t  know — that  is, 
T  don't  know  what  1  told  them  about  that  now. 

Mr.  Mack:  (j.  Were  the  sj)ectacle  blanks  set  before 
discharge    commenced    at    Point    Wells    on    this    voyage? 

A.     No. 
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Q.  Now,  .  Captain,  did  Messrs.  Simonson  and  Kil- 
boiirne  show  yon  any  of  what  they  contended  was  the 
contaminated  cargo?  A.     No,  not  to  me  they  didn't. 

O.  Did  you  afterwards  sail  from  Point  Wells  south 
bound  a^ain? 

A.     That  is  right,  back  to  El  Segundo. 

Q.  And  did  you  carry  a  certain  amount  of  cargo  out 
with  you  on  that  occasion? 

A.  Approximately  45,000  barrels  of  contaminated  die- 
sel  oil  and  gasoline. 

Q.  When  you  refer  to  the  expression  ''contaminated," 
did  you  check  it  yourself,  or  did  the  vessel  check  it,  to 
your  knowledge? 

A.  There  was  no  way  of  having  the  vessel  checked 
except  by  the  color  of  it. 

O.     Was  it  off  color,  or  did  you  see  it? 

A.     I  never  even  saw  any  of  it. 

Q.  Did  you  discharge  this  contaminated  cargo,  as  we 
may  refer  to  it,  at  El  Segundo  then  at  the  end  of  your 
south  bound  voyage?  A.     Yes,  we  did. 

Q.     And  was  that  at  the  Standard  Oil  mooring  there? 

A.     Yes,  that  is  right. 

Q.  And  that  was  into  the  Standard  Oil  Company's 
lines? 

A.     That  is  right. 

Q.  Cai)tain,  were  the  officers  on  the  Egg  Harbor  on 
tliis  maiden  voyage,  in  addition  to  yourself,  regularly 
licensed  men,  to  your  knowledge? 

A.     Yes,  they  were  all  licensed  officers. 

O.  Do  you  know  whether  any  of  the  officers  on  that 
maiden  xoyage  had  had  previous  experience  with  tankers? 

A.  Three  of  tliem  had  that  T  know  of,  the  mate,  the 
second  mate,  and  the  senior  third  mate. 
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Mr.  Mack:  I  believe  that  is  all.  You  may  cross- 
examine. 

Recess. 

Cross-Examination 
\)y  Mr.  Hall: 

O.  ^■()ll  had  had  no  experience  with  tankers  before 
1935,  liad  you?  A.     That  is  right. 

O.  Now  did  you  ever  have  any  experience  with  a 
tanker  having  the  cargo  arrangements  that  the  Egg  Har- 
bor had  prior  to  the  time  you  became  master  of  the  Egg 
Harbor?  A.     No,  sir. 

Q.  Now  you  have  said  that  you  arrived  at  Portland, 
Oregon  on  April  1,  1943:  that  is  correct,  is  it? 

A.     That  is  right,  yes. 

Q.  And  did  you  go  immediately  to  the  tanker  Egg 
Harbor?  A.     I  went  the  same  day,  yes,  sir. 

Q.  And  the  tanker,  I  think  you  said,  was  then  along- 
side the  outfitting  dock?  A.     That  is  right. 

O.  Now  you  said  that  you  went  on  board  the  ship  in 
company  with  the  inspectors.  Did  I  get  your  testimony 
correctly   in   tliat   regard:   is   that  correct? 

A.     That  is  correct,  yes. 

( ).  .\o\\  were  those  inspectors  people  who  were  con- 
nected with  the  builders  of  the  vessel? 

A.  No,  sir,  connected  with  the  company:  they  were 
company  inspectors. 

O.  \  n\\  mean  by  that  the  Keystone  Shipping  Com- 
l)any?  A.     That   is  right. 

O.      And  what  were  their  names? 

A.     Mr.  Stevens  and  Mr.  Hicks. 

O.  Now  when  you  said  that  you — in  company  with 
those  inspectors — inspected  the  tanks  and  the  pipe  lines 
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and  valves,  you  mean,  do  you  not,  that  you  simply  went 
o\er  the  vessel  and  looked  at  the  tanks  and  the  pipe  lines 
and  the  valves  for  the  purpose  of  familiarizing  yourself 
with  the  layout;  isn't  that  correct? 

A.     That  is  correct,  yes. 

Q.  And  you  didn't  at  that  time  make  any  tests  of  the 
working  order  of  the  tanks  or  the  pipe  lines  or  the  valves, 
did  you?  A.     No,  sir. 

Q.  As  far  as  you  observed  there  was  no  test  made 
of  any  of  the  vessel's  tanks  or  pipe  lines  or  valves  until 
the  vessel  got  to  San  Pedro  after  its  voyage  south  bound 
frob  Portland  to  San  Pedro;  is  that  correct? 

A.     Not  by  the  crew  itself,  but — 

Q.     No;  I  am  asking  you  what  you  yourself  observed? 

A.     No,  I  didn't  see  any. 

O.  You  didn't  actually  see  any  other  tests  made,  did 
you?  A.     No. 

Q.  You  had  been  on  the  vessel,  had  you  not,  from 
April  1,  1943,  until  the  vessel's  arrival  at  San  Pedro  on 
April  17,  1943?  A.     Yes. 

O.  Now  during  that  period  of  time  from  April  1, 
1943,  to  April  16,  1943,  no  tests  had  been  made  of  any 
of  the  vessel's  tanks  or  pipe  lines  or  valves,  had  they? 

A.     Oh,  yes. 

Q.     What  tests  had  been  made? 

A.     The  shipyard  made  their  tests. 

Q.     On  what  date?  A.     That  I  don't  know. 

Q.     You  weren't  present  then,  were  you? 

A.     No,  I  was  not. 

Q.  Didn't  I  understand  you  to  say  that  you  were  on 
the  vessel  at  all  times  from  April  1,  1943,  to  April  16. 
1943?  A.      I   didn't  live  aboard  the  vessel,  no. 
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O.  When  did  you  begin  to  Hve  ab(jard  the  vessel? 

A.  On  April  13,  1943. 

y.  And  was  that  the  day  it  left — 

A.  That  is  right. 

(J.  Left   Portland,   Oregon?  A.     That   is   right. 

y.  hVoin  then  on  were  any  tests  made  until  April  16, 
1943?  A.     Yes,  there  were. 

O.  What  tests  were  made? 

A.  There  was  a  w^ater  test  on  the  lines,  in  the  cargo 
lines. 

O.  Do  you  recall  what  day  that  water  test  was  made? 

A.  It  was  the  day  before  arrival  at  San  Pedro. 

O.  The  day  before  the  ship's  arrival  at  San  Pedro? 

A.  Yes. 

O.  Thai   would  be  April    15,   1943,  wouldn't  it? 

A.  That  is  right. 

y.  And  you  say  on  that  day  the  water  test  was  made? 

A.  That  is  right. 

O.  L'p  to  that  time  that  the  water  test  was  made  on 

April  13,  1943,  had  you  yourself  been  present  at  or  had 
you  seen  any  tests  made  of  the  vessel's  tanks,  pipe  lines, 
or  valves?  A.     No. 

O.  Xow  will  you  describe  again  just  what  that  water 
test  was  which  was  made  on  April  15,  1943? 

A.  Well,  with  all  of  the  tank  valves  closed  they  pump 

water  up  into  the  cargo  lines  at  a  pressure  of  125  pounds, 
and  troni  what  we  observed  there  were  no  leaks. 

Q.  Xow  the  vessel  was  at  sea  at  that  time,  wasn't  \t^ 

A.  That  is  right. 

O.  Was  that  test  made  tank  by  tank? 

A.  Oh,  yes,  certainly. 
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Q.  In  other  words,  there  was  a  test  made,  and  I  am 
speaking  now  of  this  water  test —  A.     That  is  right. 

Q.  There  was  a  test  made  of  each  of  the  vessel's  tanks 
while  the  vessel  was  at  sea  on  April  15,  1943? 

A.  That  is  right,  except  for  that  one  ballast  tank  that 
we  had  left  to  arrival  at  San  Pedro. 

Q.  Now  which  tank  did  you  leave  full  of  water  bal- 
last when  you  were  coming  into  San  Pedro? 

A.     I  think  it  was  No.  5  main  and  No.  7  wings. 

Q.  Now  the  tanks  on  that  vessel  run  crosswise  of  the 
vessel,  don't  they?  A.     That  is  right. 

Q.     And  each  one  is  divided  into  three  compartments? 

A.     Yes. 

Q.  And  when  you  speak  of  the  wing  tanks  you  mean 
the  port  and  starboard  tanks?  A.     Yes. 

Q.  So  in  each  of  those  tiers  of  tanks  there  would  be  a 
center  tank?  A.     That  is  right. 

Q.  So  that  your  recollection  is  that  the  tanks  which 
were  left  full  of  water  ballast  when  coming  into  San  Pe- 
dro were  the  center  No.  5  tank  and  the  starboard  and 
port  No.  7  tanks?  A.     That  is  right. 

Q.  And  those  tanks  were  not  tested  by  this  water 
test  in  the  manner  that  you  have  described  until  after 
arrival  at  San  Pedro,  is  that  correct? 

A.     That  is  right. 

Q.  Now  I  show  you  the  document  which  has  been 
described  as  the  vessel's  roui^li  bridge  log  hook  and  is 
now  marked  Respondent's  Exhibit  1  for  identification, 
and  I  will  ask  you  if  there  is  any  notation  in  this  log 
book  of  any  such  water  tests  (handing  document  to  wit- 
ness). A.     I  don't  see  any. 
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(J.  Then  your  answer  is  that  there  is  no  notation  in 
that  log  book  of  any  of  these  water  tests  that  you  are 
referring  to  in  your  testimony,  is  that  correct? 

A.     That  is  correct. 

(J.  Now  going  back  to  April  15,  1943;  at  the  time 
these  water  tests  were  made  it  is  your  testimony,  is  it, 
that  all  of  the  vessel's  tanks  except  Xo.  5  main  tank  and 
\(».  7  iK)rt  and  starboard  tanks  were  so  tested? 

A.     That  is  correct. 

Q.  Now  the  tanks  so  tested  had  to  be  emptied,  did 
they   not,   before  the   test  could   be   made? 

A.      ^'es.  that  is  right. 

Q.  In  other  words,  the  water  ballast  was  pumped  out, 
is  that  correct?  A.     That  is  right. 

Q.  Now  through  what  line  was  the  pressure  applied 
on  a  given  tank  in  making  that  test,  after  the  valves 
had  been  closed ;  was  it  the  discharge  line  or  the  suction 
line  or  some  intake  line?  A.     It  was  a  suction  line. 

Q.  \ou  are  referring  now  to  the  main  suction  line  and 
stripper   line?  A.     That  is   right. 

Q.  Well,  then  if  1  understand  you  correctly,  this  test 
was  made  by  applying  pressure  back  from  the  pump 
through  the  main  suction  line  into  the  tank  after  the 
valves  of  the  tank  had  been  closed;  is  that  right? 

A.     That  is  right. 

O.  Now  in  saying  that  the  valves  of  the  tank  were 
closed,  you  mean  by  tliat,  do  you  not,  that  all  openings 
into  tlu'  tank  excejn  through  the  line  through  which  the 
pressure  was  ap])lied  had  been  closed;  isn't  that  right? 

A.     That  is  right,  yes. 

(J.  Now  was  that  pressure  water  pressure  or  was  it 
air   pressure*" 

A.     That   i>   right,   it   was   water   pressure. 
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Q.  Then  if  I  understand  you  correctly,  there  was 
water  pumped  back  into  each  of  those  tanks  through 
the  suction  lines  through  which  in  the  normal  course 
cargo  wcuild  have  been  sucked  out  of  the  tanks  by  the 
pumps;  is  that  correct?  A.     That  is  correct. 

Q.  The  pressure  used  was  what;  that  is,  in  pumping 
that  water  into  the  tanks? 

A.     One  hundred  twenty-five  pounds. 

Q.  Did  you  personally  attend  and  inspect  that  water 
tank  test  with  respect  to  each  and  all  of  these  tanks 
that  were  tested  on  that  occasion?  A.     I  did  not. 

Q.  How  many  times  were  you  present  when  the  tests 
were  made?  A.     None. 

Q.  You  weren't  present  when  any  of  the  tests  were 
made?  A.     No. 

O.  Then  your  testimony  as  to  the  tests  that  were 
made  is  based  upon  something  that  was  told  you;  is 
that  correct?  A.     By  the  chief  mate,  yes. 

Q.     The  chief  mate  told  you?  A.     Yes. 

Q.     What  was  his  name?  A.     Morris. 

Q.     Do  you  know  his  first  name  or  his  initials,  please? 

A.  Oh,  no;  it  wasn't  Morris,  either.  It  was  Daniel- 
son.     No,  Morris  was  the  mate  going  down,  and — 

Q.  Then  on  this  voyage  south  when  these  tanks  were 
tested  Arthur  Morris  was  the  first  mate  and  Axel  Daniel- 
son  was  the  second  mate,   is  that  right?  A.     Yes. 

Q.  And  in  nautical  language  the  first  mate  is  usually 
called   the   mate,   is   he  not?  A.     That   is   right. 

Q.  Now  who  reported  to  you  that  these  tests  had 
been  made?  A.     The  chief  mate. 

Q.     That  would  be  Arthur   Morris? 

A.     That   is   right. 

Q.     Was  that  a  verbal  report?  A.     Yes. 
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(J.  Prior  to  that  report  being  made  had  you  instructed 
Morris  to  make  those  tests?  A.     Yes. 

Q.  Do  you  recall  what  time  of  the  day  of  April  15, 
1943,  you  received  that  report  from  Morris? 

A.     Oh,  no,  I  don't. 

O.  Do  you  recall  what  time  of  the  day  it  was  re- 
jxjrted  to  you  that  those  tests  were  made? 

A.      It   was  in  the  evening;   I   know  that. 

Q.      In  the  evening  of  April    15,    1943? 

A.     That  is  right. 

Q.  Now  after  arriving  at  San  Pedro  you  said  that 
another  water  test  was  made,  is  that  correct? 

A.     That  is  right,  yes. 

O.      Did  vou  observe  that  test?  A.     No,  sir. 

O.  ."^o  that  all  your  knowledge  of  that  is  derived  from 
the  re])ort  of  some  ship's  officer? 

A.     That  is  right. 

Q.  Is  that  true  of  the  tests  made  of  No.  5  main  tank 
and  .\o.  7  port  and  starboard  tanks? 

A.     That   is  right. 

O.  W  a.s  that  test  conducted  in  the  same  way  as  the 
tests  made  on  April  15,  1943?  A.     That  is  right. 

(J.  I  low  much  water  was  pumped  into  each  of  those 
tanks  under  pressure  when  these  tests  were  made? 

A.  Xo  water;  the  pipe  line  was  tilled  and  then  there 
is  a  constant  i)ressure  against  the  water  in  the  pipe  line, 
and  with  the  valves  closed.  If  the  valves  don't  leak  then 
there  isn't  any  way  for  the  water  to  come  into  the  tank. 
That   is  the  \\a\-  we  check  them. 

().      Ill  other  words,  the  pipe  was   filled  with  water? 

A.      ^'e-.  that  is  rit^ht. 
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Q.  And  then  pressure  was  applied  against  the  valve 
leading  into  the  tank,  is  that  right? 

A.     That  is  right. 

Q.  Now  with  respect  to  any  of  these  tanks,  did  that 
test  disclose  any  water  moving  into  the  tank? 

A.     There  were  no  leaks  reported. 

Q.  By  a  leak  yon  mean  water  going  through  the  valve 
into  the  tank,  is  that  correct?  A.     Yes. 

Q.     That  is  right,  is  it?  A.     Yes. 

Q.  Now  did  water  go  through  any  valves  into  any 
tank  at  the  time  any  of  these  tests  were  made? 

A.     I  would  say  no. 

Q.     You  know  that  is  the  case,  do  you? 

A.  That  is  what  the  mate  told  me  when  he  made  his 
report. 

Q.  You  don't  know,  as  a  matter  of  fact,  that  there 
w^as  any  test,  any  water  test  such  as  you  have  described, 
made  with  respect  to  the  double  valves  on  the  cross-over 
in  No.  5  tank  or  the  double  valves  on  the  cross-over 
in  the  wings  of  No.  7  tank,  do  you? 

A.     Not  that  I  know  of,  no. 

Q.  Now  the  i)urpose  of  this  water  test  was  to  test 
the  proper   closing  of  the  valves,   was  it? 

A.     That  is  right. 

Q.  Was  any  test  applied  to  the  valves  on  the  dis- 
charge side?  A.     Not  that  1  know  of. 

Q.  Well,  no  such  test  was  ever  reported  to  you  with 
reference  to  the  valves  on  the  discharge  side,  was  it, 
at  any  time?  A.     No. 

Q.  Is  this  water  test  sometimes  referred  to  as  a 
hydrostatic  test?  A.     I  don't  know. 

Q.      Vou  don't  know  that? 

A.     1   don't  even   know   what  hvdrostatic  means. 
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O.  Were  there  on  the  Egg  Harbor  any  cross-overs 
on  the  (hscharge  side  of  the  i)ipes  leavin^^  the  pumps? 

A.     ^^es. 

(J.     There  were?  A.      Ves. 

Mr.  Hall:  1  will  ask  that  this  document  which  bears 
in  the  lower  ri^ht  hand  corner  the  words  "Diagrammatic 
Arrangement  of  Cargo  Pipes,  T-2  S.  E.  A-1,  Pacific 
Tankers,  Inc.,  San  Francisco,  Calif."  be  marked  as 
Libelant's  Exhibit  A   for  identification  only. 

(The  document  was  so  marked  by  the  reporter.) 

Mr.  Hall:  May  it  be  stijmlated,  Mr.  Alack,  that  this 
exhibit  for  identification,  which  has  just  been  marked 
by  the  rei)orter,  may  remain  in  my  custody  until  the 
time  of  the  trial  subject  to  inspection  by  both  counsel. 

Mr.   Mack:      Yes,  certainly. 

Mr.  Hall:  Q.  1  show  you,  Captain,  a  document 
marked  by  the  reporter  as  Libelant's  Exhibit  A  for  iden- 
tification and  I  will  ask  you  if  that  i)lan  or  blueprint  shows 
the  arrangement  of  the  i)ipes  and  pumps  and  valves  and 
lines  that  prevailed  on  the  Egg  Harbor  during  the  period 
tliat  we  have  been  talking  about  (handing  document  to 
witness ).  A.      \'es,   it  is. 

O.  Xow  I  have  been  si)eaking  rather  generally  about 
j)umi)  lines  and  discharge  lines,  and  T  want  to  be  sure 
that  I  imderstand  those  terms  in  the  way  that  you  do.  In 
general,  the  i)unip  lines  are  the  lines  from  the  tanks,  that 
is.  lea(h'iig  fr(»ni  the  bottom  of  the  tanks  to  the  i)umps, 
are  the\-   not""  A.      That   i.s  right. 

O.  And  the  discharge  lines  are  the  lines  leading  from 
the  pumps  to  the  deck  of  the  vessel  and  to  the  hose  con- 
nections on   the   deck   of   the   vessel? 

A.     That   is  right. 
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Q.  Then  there  is  a  line  known  as  a  stripper  line, 
is   there   not?  A.     Yes. 

Q.     Which  is  common  to  all  tanks?  A.     Yes. 

Q.     Is  that  a  suction  line? 

A.     That  is  a  suction  line,  yes. 

Q.  Now  I  think  it  is  your  testimony  that  there  was 
no  report  made  to  you  of  any  water  or  other  tests  in 
respect  to  the  discharge  lines;  is  that  correct? 

A.     That  is  right. 

(Discussion  by  counsel  off  the  record.) 

Q.  Now  just  what  was  it  that  the  mate  said  to  you, 
as  near  as  you  can  now  recall,  when  he  reported  to  you 
that  the  water  test  had  been  made  with  respect  to  the 
suction  lines? 

A.  1  don't  know.  All  I  know  is  that  the  gist  of  it 
was  that  the  tests  had  been  made  and  there  were  no 
leaks   found. 

Q.  Now  was  there  water  ballast  in  all  of  the  tanks 
of  the  vessel  on  the  way  down  from  Portland  on  that 
first  run  prior  to  the  time  when  they  pmnped  out  some 
of  the  tanks  to  make  this  water  test?  A.     No. 

Q.  Which  tanks  were  loaded  with  water  ballast  on 
that  run?  A.     I  don't  know.     I  know  how — 

Q.     Does  the  log  show  that?  A.     No. 

Q.      Do  yon  know  that  there  was  any  water  ballast? 

A.     Oh,  yes. 

Q.      But  you  can't  state  which  tanks  it  was  in? 
A.     No,  I  can't. 

Q.  Xow.  Mr.  Mack  spoke  of  a  maiden  voyage;  was 
that  the  voyage  from  Portland,  Oregon  to  San  Pedro,  or 
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was  it  the  voyage  upon  which  the  vessel  carried  that 
cargo  of   diesel   oil   and   gasoline   north   to   Point   Wells? 

A.  That  was  the  maiden  voyage  from  Portland, 
Oregon  to  San  Pedro  and  back  to  Point  Wells. 

Q.  So  when  you  refer  to  the  maiden  voyage  you  are 
referring  to  the  trip  south  and  the  trip  back  again? 

A.     That    is   right. 

O.  Both  runs  were  included  in  the  maiden  voyage  of 
the  vessel,  is  that  right?  A.     That  is  right,  yes. 

Q.  I^rior  to  that  maiden  voyage  the  vessel  had  not 
been  at  sea  except  for  this  trial  run  to  Astoria,  is  that 
correct? 

A.  She  wasn't  even  at  sea  then.  She  was  in  the 
river. 

Q.  Well,  that  was  the  only  time  that  the  vessel  had 
been  under  way  prior  to  this  maiden  voyage,  is  that  cor- 
rect? A.     That  is  right,  yes. 

(Discu.ssion  l)y  counsel  off  the  record.) 

Mr.  Hall:  Q.  Now  I  think  in  your  answer  to  a  ques- 
tion by  .Mr.  Mack  you  said  that  on  the  trip  south  on  the 
maiden  xowige  they  changed  the  water  ballast  around. 
What  wa.s  that  change? 

A.  ( )n  leaving  the  shipyard  they  had  it  in  nearly 
every  tank.  I  believe,  and  some  of  the  tanks  weren't 
l)unipe(l  full  so  I  wanted  the  ballast  in  the  tanks  brought 
up  full;  1  wanted  tlie  tanks  all  tilled  uj)  to  the  top.  So 
wr  had  to  ptimp  some  of  the  tanks  dry  and  then  fill  ttj) 
the  rest  of  the  tanks,  but  1  don't  know  which  ones  now 
they  were.  I  know  how  1  ballasted  them;  a  certain  way — 
biU  e\ery  other  trip  I  changed  them,  like  one  trip  1 
lia\'e  Xo.  2  center  and  Xo.  3  wing>  and  Xo.  5  center  and 
No.  ()  wings  and  Xo.  S  center  and  Xo.  9  wings,  and  on 
the   last    trip    I    filled    up    Xo.    1   \\in^>   and    Xo.    v^   center 
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and  No.  5  wings  and  No.  6  center  and  No.  8  wings  and 
No.  9  center ;  but  how  I  had  the  arrangement  on  that  first 
trip  I  just  don't  know. 

Q.  Now  in  discharging  water  ballast  at  sea  the  water 
in  the  tank  is  sucked  out  through  the  suction  lines  and 
discharged  through  the  discharging  lines;  isn't  that  cor- 
rect? A.     Pumping  ballast? 

Q.     Yes. 

A.  It  can  be,  or  it  can  go  through  an  overboard  dis- 
charge that  leads  out  of  the  pump  room. 

Q.  But  the  water  would  have  to  go  through  the  pumps. 
would  it  not?  A.     Oh,  yes. 

Q.  Now  in  removing  fluid  from  the  tanks  through 
the  suction  lines  you  can't  get  the  fluid  completely  out  of 
the  tanks,  can  you,  without  using  the  stripper  lines? 

A.     No. 

Q.     Is  my  statement  correct? 

A.     That  is  right,  yes. 

Q.     What  I  said  was  correct? 

A.     That  is  right,  yes. 

Q.  In  other  words,  to  get  the  tanks  clean  of  fluid 
you  would  have  to  use  the  stripper  line,  would  you  not? 

A.     That  is  right. 

Q.  Were  you  present  when  the  water  ballast  was 
pumped  out  of  these  tanks  before  this  water  test  was 
made  on   April    15,    1943?  A.     No. 

Q.  You  didn't  see  them  pump  out  the  water  ballast, 
did  you?  A.     No. 

Q.  So  you  don't  know  what  suction  lines  were  used, 
do  you?  A.     No.  1  couldn't  say  as  to  that. 

(Discussion  by  counsel  off  the  record.) 

Q.  Now  you  said  that  Captain  Hogstrom  was  on  the 
vessel  during  the  loading  operations?  A.     Yes. 
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Q.  I  take  it  from  that  that  he  was  on  board  the  Egg 
Harbor  at  all  linus  while  the  diesel  oil  was  being  loaded 
at  San  Pedro?  A.     That  is  right. 

(J.  Was  he  (^n  board  the  Egg  Harbor  at  all  times 
while  the  gasoline  was  being  loaded  at  El  Segundo? 

A.     That   is   right. 

Q.  Did  he  then  leave  the  vessel  or  did  he  proceed  to 
Point   Wells?  A.     No,   he  left  the  vessel. 

Q.  Now  in  answer  to  a  question  by  Mr.  Mack  you 
said  that  you  personally  watched  the  cross-over  valves 
being  closed  and  sealed?  A.     That  is  right. 

O.  I  think  in  that  connection  you  mentioned  the  cross- 
oxer  \alves  at  No.  5  tank  and  the  cross-over  valves  at 
No.   7   tanks?"  A.     That   is   right. 

Q.  Were  any  other  cross-over  valves  closed  and 
sealed?  A.     No,  that  was  all. 

O.  ^'()U  ha\e  referred  to  the  term  "spectacles".  The 
spectacles  have  an  oj)en  ]xirt  and  they  have  a  closed  part, 
do  they  not?  A.      That  is  right. 

O.  Was  it  the  closed  i)art  of  the  spectacles  that  was 
used  at  any  i)lace  in  the  pipe  lines  on  the  Egg  Harbor  on 
that   voyage?  A.     No. 

Q.  Then,  if  1  understand  you  correctly,  no  use  was 
made  of  the  sj^ectacles  in  blocking  the  pipes  on  this  voy- 
age on  which  this  cargo  was  taken  on  board  at  San 
Pedro  and  i^^l  Segundo;  is  that  right? 

A.     That  is  right,  yes. 

O.      Now  how  were  these  valves  on  No.  5  tank  sealed? 

A.  With  a  length  of  chain  and  a  No.  1  car  seal,  a 
box  car  seal. 

(Discussion  by  counsel  off  the  record.) 

O.  \<m  mean,  do  you  not.  that  the  wheel  handles  of 
the   two   \alve>  controlling:    the  cross-over   in   No.   5   tank 
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were  chained  together  and  the  chain  held  by  a  car  seal; 
is  that  right?  A.     That  is  right. 

Q.  Was  the  same  method  used  with  respect  to  the  two 
cross-over   valves   in   No.    7   tank.'^ 

A.     That  is  right. 

Q.     Were   any   other   valves   chained   and   sealed? 

A.  The  master  valve  between  9  tank  and  8  tank  were 
chained  and  sealed. 

Q.     What  did  they  chain  that  valve  to? 

A.     I  don't  know,  probably  another  valve. 

Q.     Did  you  see  them  shut  that  valve? 

A.     No,  I  didn't  see  them  shut  it. 

Q.     Did  you  see  them  chain  it? 

A.  No,  I  didn't  see  them  chain  it,  but  I  saw  it  after 
it  was  chained. 

Q.     Was   the  chain  sealed  to  something? 

A.     Yes,  but  I  don't  know  what  valve  it  was. 

Q.     Are  you  sure  about  that? 

A.  Oh,  yes,  it  was  chained  and  sealed,  but  I  don't 
know  which  valve  it  was  chained  to. 

Q.  Now  were  there  any  other  valves  chained  and 
sealed  except  these  you  mentioned;  that  is,  the  valve  at 
No.  5  tank  and  the  valve  at  No.  7  tank  and  the  master 
valve  between  tanks  8  and  9? 

A.     That  is  all  I  can  recall. 

Q.  Now  were  you  on  board  at  Point  Wells  when  dis- 
charging of  the  cargo  commenced  on  April  23,   19431^ 

A.     ^'es,  I  was. 

Q.  B)'  reference  to  Respondent's  Exhibit  1  for  iden- 
tification, 1  notice  that  on  April  2:^,  1943,  the  SS  Egg 
Harb(M-  .-larted  it.^  discharging  of  gasoline  at   1 :50  p.  m. 
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and  started  discharging  diesel  at  2:23  p.  m. ;  is  that  cor- 
rect   (handing  document  to  witness)? 

A.     That  is  right. 

Q.  Ts  that  your  best  recollection  now  that  that  is 
accurate  ? 

A.     That  is  accurate  as  far  as  I  know,  yes. 

Q.  Then  you  were  on  the  vessel  until  after  2:23  p.  ni., 
is  that  correct?  A.     That  is  correct. 

O.      When  did  you  leave  the  vessel? 

A.     Somewhere  around   3:00. 

Q.     And    you    went    to   a    hotel    then,   did    you? 

A.  1  went  to  the  Xavy  Office  first  and  the  agent's 
office,  and  then  I  went  into  Seattle.  I  was  in  Seattle  then 
until  1  went  to  a  hotel. 

Q.  When  you  left  the  vessel  you  were  discharging 
both  gasoline  and  diesel  furnace  oil?  A.     Yes. 

O.  W  hat  tanks  were  they  discharging  fluid  from 
wiun  you  left  the  vessel?  A.     That  I  don't  know. 

Q.  I  notice  in  this  log  book  under  the  column  entitled 
"Watch  Officer's  Signature  for  April  23,  1943,"  the 
initials  J.  C.  IT.     C  an  you  tell  me  whose  initials  those  are? 

A.     The  junior  third  mate,  Mr.  Hardy. 

Q.     j.   C.    Hardy?  A.     That  is  right. 

Q.  I  notice  in  the  same  exhibit  on  the  page  dated 
April   24,    1943,  initials  which   look  like  A.   F.   D. 

A.     That  is  right. 

Q.     Can   you    tell   me   whose   initials   they   are? 

A.  Those  are  the  initials  of  Mr.  Danielson,  the  second 
mate. 

y.  \(»\\  when  you  left  the  vessel  after  it  had  com- 
menced to  discharge  cargo  at  Point  Wells  what  officers 
did  you  leave  on  board? 

A.     Thev  were  all  on  hoard,  all  four  mates. 
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Q.  Now  give  nie  again  so  that  we  may  get  it  clear 
who  they  were  and  what  their  names  were  and  official 
designations. 

A.  There  was  Mr.  Morris,  the  first  mate,  and  Mr. 
Danielson,  the  second  mate,  and  Mr.  Thoren,  the  senior 
third  mate,  and  Mr.   Hardy,  the  junior  third  mate. 

Q.  Did  any  of  those  officers  h^ve  anything  to  do  with 
the  operations  connected  with  the  discharging  of  the  cargo? 

A.     The  chief  mate  was  in  charge  of  it. 

Q.     Does  the  chief  mate  give  orders  to  the  pump  man? 

A.     Yes,  he  does. 

O.  Do  you  know  w^hether  or  not  the  chief  mate  re- 
mained on  the  vessel  at  all  times  while  you  were  absent? 

A.  Well,  they  told  me  he  was  gone  after  they  started 
pumping,  that  he  left  the  vessel. 

Q.  Then  if  T  understand  you  correctly  he  was  on  the 
vessel  when  you  left  in  the  middle  of  the  afternoon, 
but  he  left  shortly  thereafter;  is  that  correct? 

A.     That  is  right. 

Q.  Now  did  any  of  these  other  mates  leave  the  vessel 
while  the  cargo  was  being  discharged  on  that  day? 

A.     I  don't  know. 

Q.  How  long  had  you  known  Axel  Danielson  who  w^as 
the  second  mate  on  that  voyage? 

A.     From   Portland,   Oregon. 

Q.  Tn  other  words,  you  first  became  acquainted  with 
him  when  he  joined  the  vessel  about  April  1,  1943,  is 
that  correct?  A.     That  is  right. 

Q.  How  long  had  you  been  acquainted  with  Mr.  Hardy 
and  Mr.  Thoren?  A.     Just  the  same  time. 

Q.  Do  you  know  anything  about  the  knowledge  that 
Mr.   Danielson   (jr   ]\Ir.   Hardv  or   Mr.   Thoren   had  with 
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respect  to  the  tanks'  pipes  and  valves,  and  their  methods 
of  operatin^^  the  same  on  this  vessel? 

A.      I  wonder  if  I  could  have  that  a^ain,  please. 

(The  pendinj^  question  was   read  by  the  reporter.) 

A.     No,  I  don't,  not  for  sure. 

y.  Now  1  think  you  .said  that  somebody  called  you 
at  the  hotel  in  Seattle  and  told  you  they  were  having 
some  trouble  in  connection  with  this  cargo  that  was  being 
discharged?  A.     Yes. 

Q.      Who  called  you,  do  you  know? 

A.     Mr.  Hicks. 

Q.      Did  he  tell  you  to  come  out  to  the  vessel? 

A.     Yes. 

Q.     And  you  did  so?"  A.     Yes. 

Q.     What  time  did  ycju  arrive;  was  it  after  dark? 

A.     No,  it  was  the  next  day  in  the  morning. 

Q.  Then  you  didn't  return  to  the  vessel  until  the 
morning  of   April   24,    1943,   is   that  correct? 

A.     No,  sir,   I  did  not. 

Q.  I  want  to  be  prcfectly  clear  about  that.  You  left 
the  vessel  about  3:00  on  the  afternoon  of  April  23,  1943, 
and  you  did  n(^t  return  to  the  vessel  until  the  morning 
of  April  24,   1943,  is  that  correct? 

A.     That  is  right,  yes. 

Q.  What  time  of  the  morning  on  April  24th  did  you 
reach    the    vessel? 

A.  ()ii.  I  don't  knnw.  nine  or  ten  o'clock,  whichever 
it  was. 

Q.      W  ere   they   discharging   any   diesel   oil   or   gasoline 
when   you   reached   the   vessel   in   the   morning? 
A.      Ves,  they  were  discharging. 
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Q.     Do  you  know  what  tank  they  were  emptying  then? 

A.  No,  they  were  only  pumping  out  one  cargo  at  a 
time. 

Q.  You  mean  by  that  they  were  pumping  out  only  one 
tank  at  a  time? 

A.  One  grade  of  cargo,  gasoline  or  oil,  I  don't  know 
which. 

Q.  I    see.     Were    Mr.    Hicks    or    Mr.    Stevens    there 

when  you  arrived  on  the  morning  of  April  24,  1943? 

A.  Yes. 

Q.  Were  they  both  there?  A.     Yes. 

Q.  Did  you  talk  with  them?  A.     Yes,  sir. 

Q.  Are  they  engineers? 

A.  Yes,  sir,  both  of  them. 

Q.  Are  they  connected  in  some  way  with  the  Keystone 
Shipping  Company? 

A.  \'es.  sir;  I  don't  know  the  official  titles,  but  they 
are  company   inspectors;  that   is   what  they  call   them. 

0.  Xow  when  you  got  back  to  the  vessel  on  the  morn- 
ing of  the  24th  of  April,  1943  who  was  the  first  person 
you  talked  to? 

A.     Both  Mr.  Hicks  and  Mr.  Stevens. 

Q.  It  was  after  talking  to  them  that  you  talked  to 
Messrs.  Simonson  and  Kilbournc  for  the  first  time!^ 

A.     That  is  right. 

Q.  Did  you  talk  to  Messrs.  Hicks  and  Stevens  fre- 
quently that  day?  A.     Oh,  yes. 

Q.     They  were  in  and  out,  weren't  they? 

A.     That  is  right. 

Q.     And  you  did  quite  a  lot  of  talking  to  them? 

A.     That  is  right. 
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Q.  And  you  did  quite  a  lot  of  talking  to  them  before 
you  talked  to  Messrs.  Sinionson  and  Kilbourne,  didn't 
you?  A.     They  told  me  about  it. 

O.  I  am  not  asking  you  what  they  told  you,  but  T 
am  asking  whether  you  talked  to  them  before  you  talked 
to  Messrs.  Simonson  and  Kilbourne;  T  think  I  have  al- 
ready asked  you  that  (juestion.  but  it  is  a  fact  that  you 
did  talk  to  them  before  you  talked  to  Messrs.  Simonson 
and  Kilbourne;  isn't  that  true? 

A.     Yes,  that  is  right. 

O.  There  were  spectacles  on  the  vessel  on  that  voy- 
age, were  there?  A.     Yes. 

Q.     Do  you  know  where  they  were  located? 

A.  In  the  pump  room  and  on  the  discharging  mani- 
folds. 

Q.  That  is,  they  were  on  the  cross-overs  between  the 
lines  on  the  discharge  side  of  the  pump  room? 

A.     Yes. 

Q.  And  they  were  on  the  cross-overs  where  the  lines 
on   deck  go  overboard,   is  that  correct? 

A.     That  is  correct,  yes,  sir. 

Q.     But  none  of  those  spectacles  were  used? 

A.     No,  sir. 

Q.  Now  after  the  Egg  Harbor  discharged  its  con- 
taminated products  at  \i\  Segundo  on  May  1,  1943,  and 
May  2nd.  the  vessel  thereafter  loaded  out  another  cargo, 
didn't  it?  A.     That   is  right. 

Q.      \o\\  were  master  on  that  voyage,  were  you? 

A.     That   is  right. 

Q.      What    (lid    tliat    cargo  consist   of? 

A.      May    I   look  at  the  log  book? 

Q.  Yes.  certain!)  ( handing  the  book  in  questic^n  to 
witness). 
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(Discussion  by  counsel  off  the  record.) 

Q.  Now  after  this  contaminated  cargo  was  discharged 
at  El  Segundo  the  vessel  went  on  another  voyage,  did 
it  not?  A.     That  is  right. 

Q.     How  soon  after  that  did  it  leave  port? 

A.     It  left  port  on  May  2,  1943,  on  that  voyage. 

Q.     From  what  port  was  that?  A.     El  Segundo. 

Q.     What  was  the  vessel  loaded  with? 

A.     Supreme   gasoline   and    Standard   gasoline. 

Q.     In  other  words,  two  grades  of  gasoline? 

A.     Yes,  that  is  right. 

Q.  Where  did  the  vessel  proceed  with  this  double 
cargo?  A.     To  Point  Wells  again. 

Q.  Now  on  that  voyage  was  there  any  contamination 
of  those  two  grades  of  gasoline?  A.     No,  sir. 

Q.  Speaking  of  this  voyage  now  upon  which  the 
diesal  oil  and  the  gasoline  loaded  on  April  17th  and  18, 
1943  w^as  carried  to  Point  Wells,  do  you  know  which 
tanks  of  the  vessel  carried  gasoline  and  which  tanks  car- 
ried diesel  oil? 

A.     May   I  refer  to  the  ullage  sheets? 

Q.     Yes,   certainly. 

A.      I  know  the  tanks,  but  I  am  not  sure  exactly — 

Q.  This  is  Respondent's  Exhibit  A  for  identification 
(handing  documents  to  the  witness). 

A.  Yes.  Well,  the  gasoline  was — No.  2,  3,  4,  and 
No.  9  carried  gasoline.  No.  5,  6,  7,  and  8  carried  diesel 
oil. 

Q.     Was  there  anything  in  No.  1  tank?  A.     No. 

Q.  Well,  now,  the  vessel's  officers  discussed,  did  they 
not,  which  tank  or  tanks  could  carry  the  gasoline  and 
which  tank  or  tanks  could  carry  the  diesel  oil;  isn't  that 
correct?  A.     That  is  right,  yes. 
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Q.  Now  what  officer  or  officers  of  the  vessel,  or 
members  of  the  crew,  had  the  duty  of  handling  the  valves 
during  the  unloading  process  at  Point  Wells? 

A.  All  of  the  officers  and  the  sailors  on  their  watch, 
on  their  respective  watches. 

Q.  Well,  let  me  put  the  question  this  way:  Suppose 
that  it  became  necessary  to  change  a  valve  during  the 
unloading  process;  what  shii)'s  officer  or  officers  would 
have   to   make   that   change? 

A.     The  mate  on  watch  or  the  chief  mate. 

Q.  Would  the  pump  man  or  the  pump  men  have  been 
under  any  duty  to  change  the  valves?  Is  that  part  of 
their  province?  A.     That  is  part  of  their  job. 

Q.     Do  they  do  that  under  orders  of  the  mate? 

A.  Well,  no,  they  don't.  Usually  a  pump  man — the 
pump  men  will  go  ahead  and  pump  it  out  themselves. 

Q.  So  that  a  pump  man  may  change  a  valve  without 
any  orders  from  any  mate  of  the  vessel,  is  that  correct? 

A.     That  is  right. 

Q.  Now  do  you  know  who  at  Point  Wells  directed  the 
valves  to  be  changed? 

A.  When  they  started  discharging  cargo  the  chief 
mate  did.  but   thereafter   I  don't  know  who  it  was. 

O.  Fuit  it  became  necessary  to  change  the  valves  at 
that  time  in  discharging  that  entire  cargo? 

A.     That   is   right. 

Q.     Do  you  know  who  gave  the  orders  for  that? 

A.     No.   I  don't. 

O.  Do  vou  kn(»w  who  actuallv  made  the  changes  in  the 
valves  from  time  to  time,  incident  to  the  discharge  of  that 
cargo?  A.     No.  I  don't. 
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Q.  Wasn't  it  reported  to  you  when  you  returned  to 
the  vessel  that  there  had  been  a  mistake  in  opening  one 
of  the  valves  on  the  vessel? 

A.     They  thought  so,  but  they  were  not  sure. 

Q.     Whom  do  you  mean  by  "they''? 

A.     Mr.  Stevens  and  Mr.  Hicks. 

Q.  They  thought  that  somebody  had  improperly 
opened  a  valve?  A.     Yes. 

Q.     They  so  stated  to  you,  did  they? 

A.     That  is  right. 

Q.     Did  they  both  state  that  to  you? 

A.     That  is  right. 

Q.  This  was  after  you  returned  to  the  vessel  on  the 
morning  of  April  24,  1943? 

A.     That  is  right. 

Q.  There  were  no  other  tests  or  tests  that  were  re- 
ported to  you  or  that  you  knew  anything  about  between 
April  10,  1943  and  the  time  when  they  started  to  load 
diesel  oil  at  San  Pedro  on  April  17,  1943,  except  these 
water  tests  that  you  have  already  mentioned  to  us;  is  that 
correct?  A.     That  is  right,  yes. 

Q.  Do  you  know  the  pressure  at  which  the  gasoline 
and  the  diesel  oil  were  being  pumped  out  of  the  vessel  at 
the  time  you  left  the  vessel  at  about  three  o'clock  on  the 
afternoon  of  April  23,  1943?  A.     No,  I  don't. 

Q.  Upon  arriving  at  San  Pedro  on  that  maiden  voy- 
age and  before  the  diesel  oil  was  loaded  at  San  Pedro 
where  did  the  vessel  dock? 

A.     At  the  Standard  Oil  dock. 

Q.  Was  it  at  that  dock  all  of  the  time  that  it  was 
in  the  inner  harbor  at   San  Pedro  on  that  occasion? 

A.     I  think  we  were  alongside  the  degaussing  dock  first. 

(Discussion  bv  counsel  off  the  record.) 
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A.  (Continuing)  Ves,  that  is  right,  we  were  tied  up 
at  the  degaussing  dock  first. 

Q.     And  where  is  that  degaussing  dock  located? 

A.     In  San   Pedro. 

Q.      Is  it  in  the  inner  harbor? 

A.     Ves,  it  is  Pier  92. 

(Discussion   by  counsel   oft   the   record.) 

A.      (Continuing)      1   mean,   it   is   Berth  92. 

Q.  And  you  had  the  degaussing  attended  to,  and  then 
did  the  vessel  go  immediately  to  the  Standard  Oil  dock 
for  the  loading  of  diesel  oil?  A.     That  is  right. 

Q.  Was  this  vessel  called  the  Bald  Butte;  was  that  a 
tanker?"  A.     That  is  right,  yes. 

Q.  Was  it  a  tanker  operated  by  the  Keystone  Shipping 
Company  ? 

A.      It  was  the  Pennsylvania  Shipping  Company  then. 

Q.  And  that  name  was  later  changed  to  the  Keystone 
Shij)ping  Company,  according  to  your  understanding? 

A.     That  is  right. 

Q.  And  now  when  you  first  joined  the  vessel  about 
Ai)ril  1,  1943.  1  think  you  said  that  Arthur  Morris  and 
Axel    Daniel.son   were   at    Portland,   also?  A.     Yes. 

O.  Were  Messrs.  Hardy  and  11ioren  there  at  that 
time?  A.     They  came  later. 

O.      When  did  they   join  the  vessel? 

A.  .About  tlu'  (){h  or  7th  of  Ajiril ;  I  am  ik^  sure 
which. 

Q.  Have  you  anything  in  this  material  which  you 
have  given  us  here  todax  that  would  give  us  when  they 
joined   this   vessel? 

A.     No,  but  it  wa.s  while  >he  was  in  the  shipyards. 
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Q.  Well  how  long  before  the  vessel  was  delivered  by 
the  builders  did  they  join  the  vessel? 

A.     That  I  don't  know. 

Q.  Do  you  know  whether  or  not  they  spent  any  time 
on  board  the  vessel  before  the  vessel  was  delivered  by 
the  builders?  A.     Oh,  yes. 

Q.     They  did?  A.     Yes. 

Q.     Do  you  know  how   much  time  they  spent  on  it? 

A.     No,  I  do  not:  but  I  know  they  were  down  there. 

Q.  Now^  this  vessel  was  delivered  by  the  builders  about 
April  10,  1943?  A.     That  is  right. 

Q.  Were  Messrs.  Hardy  and  Thoren  on  the  vessel 
during  that  trial  run  to  Astoria? 

A.  I  don't  know.  I  know  the  mate  and  the  second 
mate  were,  but  I  don't  remember  about  the  other  two. 

Q.  Now  after  this  contaminated  cargo  was  discharged 
at  El  Segundo  on  May  1  and  2,  1943,  and  before  the 
vessel  started  on  that  voyage  upon  which  it  carried  the 
two  kinds  of  gasoline,  was  there  any  change  in  the  ship's 
officers?  A.     Yes,  sir. 

Q.     What   was   that   change? 

A.     The  chief   mate  was   released,   Mr.   Morris. 

Q.  When  was  he  released;  was  it  after  the  vessel 
had  discharged  at   El   Segundo? 

A.     No,  sir,  it  was  at  Point  Wells. 

Q.  Oh.  he  was  released  at  Point  Wells  before  the 
vessel   started   back  to   El   Segundo?  A.     Yes. 

Q.  Then  he  must  have  been  released  about  April  24 
or  April  25,  along  in  there? 

A.      About  the  25th,  1  think  it  was. 

Q.     Was  he  discharged?  A.     Yes. 
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Q.  Was  Ik-  discharged  for  any  reason  connected  with 
this  contamination? 

A.     Yes,  that  was  the  reason  he  was  released. 

Q.  Was  he  discharged  because  he  was  the  chief  officer 
left   in   charge   at   the   time   the  contamination  occurred? 

A.      Wt'll.    i   don't  know   h<»\\    lo  answer  that. 

Mr.  Mack:     That  might  call  for  his  conclusion. 

(Discussion  by  counsel  off  the  record.) 

Mr.  Hall:  Q.  Was  he  discharged  because  of  this 
contamination    which    had   occurred? 

A.  He  was  discharged  as  a  result  of  the  contamina- 
tion.    I  will  ])ut  it  that  way. 

Q.     Well,  you  discharged  him,  didn't  you? 

A.     Well,  yes,  I  did. 

Q.      Under  instructions?  A.     That  is  right. 

O.  Xow  did  \-ou  at  the  time  you  discharged  him  tell 
him  why  you  were  discharging  him? 

A.  Well,  he  knew  he  was  being  discharged,  anyway, 
and  there  was  no  reason  to  tell  him ;  he  expected  it. 

Q.  Hut  you  must  have  gi\en  hiju  some  reason,  didn't 
you,  for  firing  him? 

A.  No,  there  was  no  reason  given.  I  told  him  he  was 
being  fired  and  he  expected  it. 

O.      Well,  how  do  you  know  that  he  expected  it? 

A.     Well,  he  told  me. 

O.      He  told  you  that  he  had  been  expecting  it? 
A.     Surely. 

( Discus.sion  \)\  counsel  off  the  record.) 

Q.  Now  after  this  contamination  occurred  at  Point 
Wells  were  there  any  other  exchanges  made  in  the  ship's 
officers  before  the  vessel  sailed  back  to  El  Segundo? 
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A.  Yes,  we  made  Mr.  Danielson  chief  mate  and  Mr. 
Thoren  went  as  second  mate  and  Mr.  Hardy  went  as 
senior  third  mate  and  we  g"ot  a  new  junior  third  mate. 

Q.  Now  after  the  vessel  had  loaded  this  double  cargo 
of  gasoline  after  May  2,  1943,  was  there  any  further 
change  in  the  officers  of  the  vessel  before  that  voyage 
commenced?  A.     No,  sir. 

Q.     Are  you  still  master  of  the  SS  Egg  Harbor? 

A.     No,  sir. 

Mr.  Hall:     I  believe  that  is  all. 

Redirect   Examination 
By  Mr.  Mack: 

Q.  Captain  Olsen,  I  hand  you  a  photostat  here  of  a 
document  which  up  at  the  top  has  the  printing  "Bill  of 
Lading  No.  blank,"  and  I  will  ask  you  if  that  is  your 
signature  on  the  bottom  there  (handing  document  to  wit- 
ness) ?  A.     Yes,  that  is  my  signature. 

(Discussion  by  counsel  off  the  record.) 

Mr.  Mack :  This  document  is  dated  at  San  Pedro,  Cali- 
fornia, April  17,  1943,  and  just  so  we  have  something 
to  refer  to  I  will  offer  this  as  Respondent's  Exhibit  10 
for   identification. 

(The  document  was  so  marked  by  the  reporter.) 

Q.  Captain,  was  this  bill  of  lading  signed  by  you 
after  the  diesel  had  been  loaded  at  San  Pedro? 

A.     Yes;  T  would  say  yes. 

Q.     Do  you  know  who  prepared   that   bill  of   lading? 

A.     The  Standard  Oil  people. 

Q.  Now  1  will  show  you  another  photostat.  Captain, 
bearing  the  printed  words  "Bill  of  Lading  No  blank,"  at 
the  to]),  and  dated  El  Segundo,  April  18,  1943,  and  T 
will  ask  you  if  that  is  your  signature  at  the  bottom  there 
(handing  document  to  witness)?  A.     Yes,  it  is. 
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Q.     And   that  was   for   the  gasoline? 

A.     That  is  right. 

Q.  Did  you  likewise  sign  this  bill  of  lading  after  the 
vessel  had  loaded  the  gasoline  at  El  Segundo? 

A.     That   is  right. 

Mr.  Mack:  I  will  <»fYcr  tliis  document  and  ask  that  it 
be  marked  a>  Resj)ondent's  Exhibit   1 1    for  identification. 

( The  document  was  so  marked  by  the  reporter. ) 

Q.     Do  you  know  who  prepared  this  bill  of  lading? 

.A.     The  Standard  Oil  people. 

Mr.  Hall:  My  records  show  the  fact  that  those  are 
the  same  documents  that  are  referred  to  in  Paragraph  1 
of  our  stipulation  of  December  6,   1944. 

Mr.  Mack:  Ves,  that  is  right.  I  believe  I  have  no 
further  questions. 

Mr.  Hall:     That  is  all. 


Witness. 

.^tate  of   California, 
County  of  Eos  Angeles — ss. 

I.  W.  E.  Heathcote,  a  Notary  Public  within  and  for 
the  County  of  Eos  Angeles  and  the  State  of  California, 
do  hereby  certify: 

That,   prior  t(^  being  examined,   the  witness  named   in 

the   foregoing  deposition.   Eawrence  C.  Olsen,  was  by  me 

duly    sworn    to    testify    the    truth,    the  whole    truth,    and 
nothing  but   the  truth  ; 

That  tJK'  said  deposition  was  taken  down  l)y  me  in 
shorthand  at  the  time  and  place  therein  named,  and  there- 
after rechiced  to  typewriting  under  my  direction. 
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I  further  certify  that  it  was  stipulated  by  and  between 
counsel  that  the  signature  of  the  witness  to  the  said 
deposition  be  waived,  and  that  it  should  possess  the  same 
force  and  effect  as  though  read  and  signed  by  the  said 
witness. 

I  further  certify  that  I  am  not  interested  in  the  event 
of  the  action. 

Witness  my  hand  and  seal  this  third  day  of  January, 
1945. 

(Seal)  W.  L.  HEATHCOTE 

Notary  Public  in  and  for  Los  Angeles  County, 
State  of  California. 

[Endorsed  I  :  Filed  Jan.  22,  1945.  Edmund  L.  Smith, 
Clerk;  by  John  A.  Childress,  Deputy  Clerk. 

[Endorsed]:  No.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Libs.  Exhibit  No.  12.  Filed  Jan.  31,  1945.  Ed- 
mund L.  Smith,  Clerk;  by  At.  E.  VV.,  Deputy  Clerk. 

Mr.  Mack:  I  wish  to  also  have  the  record  show^  or  have 
it  understood  that  the  testimony  of  Captain  Olsen  is  also 
introduced  in  behalf  of  the  respondent. 

The  Court:  It  is  evidence  for  both  sides,  so  far  as 
that  is  concerned  except,  gentlemen,  that  the  exhibits  arc 
not  attached  to  that.  I  assume  they  are  going  to  be  intro- 
duced through  other  witnesses  and  referred  to.  h^or  in- 
stance, there  is  the  log  that  you  have  referred  to  and  the 
different  |  147  |  logs  in  there,  the  rough  log  and  the  differ- 
ent kinds  of  logs,  and  the  other  exhibits  referred  to  in  the 
deposition  are  not  in  evidence.  They  were  retained  bv 
counsel  by  stipulation  that  they  would  be  available  to  both 
parties. 
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Mr.  Mack:  llity  arc  here,  your  Honor,  and  I  don't 
hclicvc  all  those  documents  are  relevant.  We  took  the  pre- 
caution Ic  have  them  identified  by  Captain  Olsen  at  the 
time,  hut  1  do  ex]x-ct  to  intrcxluce  the  smooth  lo^  and  the 
roiiL^di  l(io-  and  anythintr  else  that  seems  pertinent,  perhap- 
the  ulla<.;e  sheets  too. 

The  C^.urt:  I  notice  in  Cai)tain  Olsen's  deposition  that 
on  direct  examination  he  testified  that  there  were  certain 
tests  made,  and  that  under  cross  examination  his  int'orma- 
tion  as  to  the  test>  was  information  conveyed  to  him  by  the 
mate.  A])i)arently  as  I  have  inter])reted  the  deposition  he, 
him>ell",  did  not  make  the  tests  and  the  only  information 
i^  that  .i^iven  to  him  by  those  that  were  servino^  under  liim. 

I  think  al>o  that  the  1(j^  I'rom  which  information  was 
obtained,  at  least  it  seems  to  me  to  be  a  log-,  should  be 
introduced  as  to  whether  there  is  any  record  in  it.  The 
intimation  in  the  deposition  is  that  there  was  no  notation 
made  in  the  log  on  these  various  tests  supposed  to  have 
been  made  under  125  i)Ounds  of  pressure  as  they  ap- 
proached San  Pedro. 

.\()W.  1  don't  know,  not  being  a  seafaring  man  like  you 
two  men  that  are  accustomed  to  deal  in  the  type  of  cases. 
I  14S]  whether  a  test  ot"  that  kind  w(nild  ordinarily  be 
reflected  in  a  log  or  not. 

In  (~)tlur  words,  the  ])icture  as  presented  here  ^ives  us  no 
defmite  intOrmation  that  these  tests  that  you  have  been 
talking  about  were  made. 

Mr.  Mack:  Well,  it  doesn't  show  in  the  l<^g  that  waw 
il"  the  com-t  please,  but  on  the  other  hand  not  cxerything 
that   is  done  on  the  ship  is  put  in  the  log". 

The  Court:  I  know,  biu  that  is  something  the  absence 
of  which  might  or  might  not  be  material,  but  it  seems  to 
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me  that  the  logs  that  you  ha\e  referred  to  here,  at  least, 
should  be  introduced  in  evidence. 

Mr.  Mack:     I  intend  to  put  it  in. 

Mr.  Hall :  The  only  document  T  had  marked  at  the 
time  of  taking-  Captain  Olsen's  deposition  was  the  docu- 
ment which   is  now  in  evidence  as   Libelant's   Exhibit  9. 

The  Court:     That  is  the  piping  arrangement? 

Mr.  Hall :  Yes,  your  Honor.  A  stipulation  was  con- 
cluded by  counsel  in  this  cause  on  December  6,  1944. 
That  stipulation  is  on  file  and  the  printed  copies  of  the 
stipulation  in  our  printed  memorandum  book,  page  5. 

I  desire  to  offer  in  evidence  first,  this  paragraph  1,  2, 
Z.  4,  and  5  of  that  stipulation. 

The  Court:  Let  me  find  mine.  Subsequent  events 
have  changed  that,  have  they  not? 

Mr.  Hall:  Yes.  In  justice  to  the  proctors  for  [149] 
respondent,  I  think  a  change  should  be  made  in  paragraph 
6.  1  suggest  this  change,  which  will  make  the  paragraph 
read  in  this  way — 

The  Court:  Let  us  make  it  as  a  new  stipulation  in 
lieu  of  paragraph  6. 

Mr.  Hall:     Yes,  sir,  reading  as  follows: 

"That  the  portion  of  the   cargo   thus   carried   by   said 
S.  S.  Egg  Harbor  to  Point  Wells    *    *    *" 
and  here  is  my  addition: 

"*  *  *  plus  products  with  which  it  was  mixed  in 
libelant's  shore  tanks,  all  of  which  was  subsequently  found 
to  be  so  contaminated  as  to  be  unmerchantable  and  rcxjuire 
refinery  reprocessing  and  which  was  returned  to  libelant's 
El  Segundo  refinery  in  the  S.  S.  Egg  Harbor  for  re- 
l)rocessing  was:  25,507  barrels  of  said  Standard  diesel 
furnace  oil,  contaminated  with  gasoline,  and  19,4/0  bar- 
rels of  said  Standard  gasoline,  contaminated  with   Stan- 
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dard  diesel  furnace  n\\.  (  N'o  stipulation  is  made  herein 
with  res])ect  to  the  time  or  times  when,  or  place  or  places 
where,  said  jiroducts  were  ascertained  to  be  contaminated, 
nr  with  respect  to  the  place  or  places  where  said  con- 
tamination took  place.)" 

In   other   words,   your   Honor,   the   only   change    I   have 
made  in  the  paragraph  is  to  insert  in  the  second  hne  of 
])aragraph   [ISO]  6  after  the  word  "Point  Wells'  — 
The   Court:     T    think   it   is   clear. 

Mr.  Hall:      Pardon  me,  your  Honor.     Is  that  satisfac- 
tory, Mr.   Mack? 
Mr.   Mack:     Yes. 

The  Court :  As  to  paragraph  No.  7,  it  seems  tn  me 
that  there  should  be  an  additional  stipulation  in  computa- 
tion. 

Mr.  iiall:  1  have  anticipated  that,  your  Honor,  and 
have  ijrei)ared  an  alternative.  I  want  to  offer  paragraph 
7,  but  this  is  an  alternative. 

The  Court:  Suppose  your  alternative  be  submitted 
subject  to  verification  by  counsel  for  respondent.  It  seems 
to  me  that  after  you  have  No.  7  it  would  be  easy  to.  on 
the  same  basis,  compute  the  changed  amounts. 

Mr.  Hall:  I  have  just  explained  to  counsel,  your 
Honor,  that  the  Schedule  B  which  I  have  just  handed  him 
is  a  recomputation  of  paragrai)h  7  of  the  stipulation, 
using,  liowever,  the  smaller  (juantities  and  it  has  been  com- 
]>\ni:(\  in  exactly  the  same  way.  I  am  hopeful  that  counsel 
will  Ntipulate  to  that  in  like  manner  as  he  stipulated  to 
No.  7.  1  want  to  offer  in  evidence,  however,  j^iragraph 
7  of  the  original  stipulation  of  December  6,   1944. 

Mr.  Mack:  1  want  to  .say  this,  if  the  court  please, 
that    I   have  done  my  best  to  cooperate. 

The  Court:      1  think  both  counsel  have  cooperated. 
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Mr.  Mack:  To  cooperate  throughout,  and  the  court 
doesn't  [1511  ^^'•o^^'  this,  although  T  told  Mr.  Hall  it.  I 
was  subject  to  rather  severe  criticism  from  my  people 
about  stipulating  to  No.  7  and  T  told  that  to  Mr.  Hall  some 
time  ago,  hut  I  think  T  have  got  them  straightened  out  on 
that,  so  1  would  like  a  chance  to  go  over  this. 

The  Court:  Certainly.  T  want  to  give  you  a  full  op- 
portunity to  verify  it.  T  think  the  court,  in  view  of  No.  7, 
if  it  should  find  according  to  your  theory,  could  even  com- 
pute it.  The  court  might  have  enough  knowledge  of 
arithmetic  to  be  able  to  compute  the  same  and  obtain 
the  same  results  as  are  obtained  under  Schedule  B.  How- 
ever, I  think  you  should  have  an  opportunity  to  verify 
these  figures. 

Mr.  Hall:  Then,  so  far  as  my  present  record  goes, 
it  will  be  understood  that  paragraph  6  of  the  original  stipu- 
lation of  December  6,  1944  as  I  have  amended  it  this 
morning  is  in  evidence,  and  that  paragraph  7  of  such 
original  stipulation  is  in  evidence? 

The  Court:     Yes. 

Mr.  Hall :  Yesterday  your  Honor  asked  me  for  cer- 
tain figures,  which  I  think  I  have  included  in  another 
schedule  which  T  have  designated  as  Schedule  A.  and 
which  T  will  hand  now  to  the  clerk. 

The  Court :  This  is  pretty  mucli  the  same  as  Schedule 
B,  is  it  not? 

Mr.  Hall:  ^\\s.  It  is  simply  an  illustrative  schedule, 
the  data  being  already  in  exidence  by  virtue  of  stipulation 
[152]    or  testimony. 

The  Court:  Is  it  satisfactory,  Mr.  Mack,  that  tliese 
two  sclu'dules  may  be  admitted  in  evidence,  subject  to  veri- 
fication by  you  as  to  computations? 

Mr.  Mack:     Yes. 
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The  Court:     We  will  admit  these  in  evidence,  then. 
The  Clerk:     Schedule  A  will  be  Exhibit  13  and  Sched- 
ule H  will  be  Exhibit  14  in  evidence. 

( Thereupon,  the  documents  referred  to  were  marked 
as  Libelant's  Exhibits  Nos.  13  and  14,  respectively,  and 
were  received  in  evidence.) 

[LIBELANTS  EXHIBIT  NO.  13] 
SCHEDULE  A 

Gab'olinc  Diesel 

Item  (I.l)ls.at60°)  (hhls.  at  60°) 

( 1 )  Products  carried  by  the  vessel 
which  were  not  contaminated 
and  which  were  run  into  shore 

tanks  61  and  41.  55,649  37,802 

(2)  Products  carried  by  the  vessel 
which  were  contaminated  there- 
on and  run  into  shore  tanks  62 

and  8  8,140  23,131 

(3)  Total  products  carried  by  vessel   63,789  60.933 

(4)  Products  already  in  shore  tanks 
62  and  8,  uncontaminated  prior 
to  being  mixed   with  item   (2), 

but  contaminated  by  item  (2)       11,339  2.376 

( 5  )  Products  with  respect  to  which 
libelant  claims  damages,  being  a 
total  of  item  2  and  item  4  19,479  25,507 

(1)  Arrived  at  by  subtracting  item    (2)    from   item    (3) 

(2)  Arrived  at  by  subtracting  item  (4)   from  item   (5) 

(3)  Established  by  i)ar.  4  of  the  Dec.  6.  1944  Stipulation 

(4)  Rstablislierl   by  testimony  of   Fred   R.    Kilbourn 

(5)  Kstal)lislied  b\    par.  6  of  the  Dec.  6.   1944  Stij^ulation. 

[Endorsed]:  Xo.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  Exhibit  No.  13.  Filed  Jan.  31,  1945.  Ed- 
mund L.  Smith,  Clerk;  by  M.  E.  \V.,  Deputy  Clerk. 
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[LIBELANT'S  EXHIBIT  NO.  14] 
SCHEDULE  B 

Paragraph  7  of  the  Stipulation  of  December  6,  1944, 
assumed  libelant  to  be  entitled  to  damages  on  account 
of  a  contamination  of  25,507  bbls.  of  diesel  and  19,479 
bbls.  of  gasoline,  i.e.,  not  only  on  account  of  the  gasoline 
and  diesel  commingled  in  the  cargo,  but  also  on  account 
of  the  uncontaminated  gasoline  and  diesel  in  the  shore 
tanks  which  became  contaminated  by  mixture  with  the 
contaminated  cargo.  Libelant  contends  that  this  is  a 
correct  measure  of  damages. 

If   (contrary  to  libelant's  contention  above)   it  be  held 
that  damages  should  be  allowed  only  on  account  of  the 
gasoline  and  diesel  commingled  in  the  cargo   (i.e.  23,131 
bbls.  of  diesel  and  8,140  bbls.  of  gasoline),  then  libelant's 
damages  would  be  computed  as  follows: 
Value  in  merchantable  condition 
at  Los  Angeles  area  of  part 
of  cargo  which  was  contami- 
nated $54,907.45 
Add    freight    and    insurance    to 

Point  Wells  9,260.75 


Value  in  merchantable  condition 

at    Point    Wells    of    part    of 

cargo  which  was  contaminated  $64,168.20 

Gross  value  at  Los  y\ngeles  area 

of    products    saK^aged    from 

contaminated   part  of  cargo       $42,441.80 
Deduct  handling 

charges  at  Point 

Wells  $    335.63 
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Deduct  freight  and 

insurance  to  Los 

/\ngele^  area  9,116.53 

Deduct  reprocessing 

cost  at  refinery  in 

Los  Angeles  area        1,736.00 


Total  11,188.16 


Net  value  of  products  salvaged  31,253.64 


Total  damage  $32,914.56 

I  Endorsed!:  No.  3490-RH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  Exhibit  No.  14.  Filed  Jan.  31,  1945.  Ed- 
mund L.  Smith.  Clerk;  by  M.  E.  W.,  Deputy  Clerk. 

Mr.  Hall:  The  only  other  thing  I  have,  your  Honor, 
is  this.  About  October  30th  of  last  year  we  served  in- 
terrogatories upon  the  respondent  under  Rule  31.  and 
those  iiiK^rrogatories  were  answered  and  the  document  was 
received  in  i>ur  office  January  20th  of  this  year. 
The  C^)urt:  Is  that  the  <')ne  that  was  filed — 
Mr.  Hall:  It  is  the  document  that  we  tiled.  It  is 
marked  "Interrogatories  Propounded  by  Libelant  under 
Admiralty  Rule  31." 

The  Court  :  h'iled  in  (Uir  court  on  the  22nd.  I  presume. 
'*.\n>wer.s  of  Resj)ondent.  United  States  of  America,  to  In- 
terrogatories Proj^ounded  by  Libelant  under  Admiralty 
Rule  31." 
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Mr.  Hall :     Yes,  your  Honor. 

Now,  in  addition,  I  desire  to  offer  as  an  admission  on 
[153  I  the  part  of  the  respondent,  one  of  those  interroga- 
tories and  tlic  answer  thereto.  It  is  interrogatory  No.  32 
which  reads  as  follows : 

* 'After  contamination  of  the  cargo  was  reported  to 
agents  of  Keystone  Shipping  Company  on  April  23,  1943, 
at  Point  Wells,  describe  fully  and  give  the  date  and  result 
of  all  such  tests  or  inspections,  if  any,  as  were  made  at 
any  time  thereafter  for  the  purpose  of  ascertaining  the 
cause  or  causes  of  such  contamination." 

The  answer  to  that  interrogatory  reads  as  follows : 
"Discharging  was  stopped  immediately.  All  tank  valves 
were  checked  at  once  and  found  in  order.  All  cross- 
over valves  were  checked  and  found  in  order  except  that 
the  No.  5  cross-over  valves  were  found  sealed  but  j^artly 
open." 

The  Court :     It  may  be  admitted  in  evidence. 

Mr.  Mack:  If  you  want  to,  it  is  all  right  with  me  to 
have  all  the  interrogatories  and  answers  go  in. 

Mr.  Hall:     No.     I  would  not  so  stipulate,  counsel. 

The  libelant  rests. 

Mr.  Mack:  1  have  a  few  questions  I  want  to  ask  Afr. 
Kilbourn.      1    will    call   him   as    my   own    witness.      |154| 
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FRED  R.  KILBOURN, 

called  as  a  witness  by  and  on  behalf  of  the  respondents, 
])cin^  first  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  Examination. 
\]y   Mr.   Mack: 

Q.  Mr.  Kilbourn,  1  just  want  to  clear  up  a  few  j)oints 
in  my  mind,  one  of  which  I  think  is  apparent,  but  I  want 
to  be  sure  it  is  correct. 

Did  the  Kgg  Harbor  take  back  these  contaminated 
]3rnducts  southbound  to  El  Se^ndo?  A.     They  did. 

y.  Is  my  understanding  correct  that  the  contents  of 
shore  tank  Xo.  8  were  pumped  back  onto  the  vessel? 

A.  Yes,  the  contents  of  shore  tank  No.  8  were  pumped 
back  into  the  vessel. 

Q.     All  the  contents  of  shore  tank  No.  8? 

A.  Not  all  the  contents.  We  pumped  as  far  as  we 
could  get.  I  think  there  was  a  cubic  inch  of  product  left 
in  the  tank. 

Q.  1  mean  so  far  as  practicable,  you  pumped  all  of 
.sliore  tank  8  back  into  the  vessel? 

A.     That  is  right. 

Q.  Then,  is  the  same  true  of  shore  tank  No.  61  "^  I1iat 
was  the  gasoline  tank. 

A.  Tank  61  was  not  i)umped  back.  Tank  ()2  was. 
[155] 

O.  1  am  in  error.  Shore  tank  61  was  the  one  that 
sliowcd  all  clear?*  A.      Yes,  that  is  right. 

Q.  Now,  were  the  contents,  so  far  as  i)racticable,  of 
shore  tank  62,  all  pumped  back  onto  the  vessel? 

A.  Thai  is  right.  It  was  jmmped  back  onto  the  P^gg 
Harbor. 
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Q.  Did  the  Egg  Harbor,  to  your  knowledge,  depart 
southbound?  A.     It  did. 

The  Court :  May  I  ask  a  question  ?  Do  I  understand 
that  the  parties  are  in  accord  and  stipulate  that  the  products 
as  commingled,  had  no  market  value  at  Point  Wells,  and 
that  the  shipping  them  back  to  El  Segundo  for  recondi- 
tioning in  fact  lessened  the  damages,  if  any? 

]\lr.  Mack:  I  am  not  in  a  position  positively  to  answer 
that,  but  I  believe  Mr.  Kilbourn  answered  that  in  his  tes- 
timony yesterday,  that  that  was  the  case. 

Mr.  Hall :     I  will  so  stipulate  that  that  is  the  case. 

The  Court:  The  only  thing  is,  I  don't  know  what  the 
products  were  other  than  at  Point  Wells.  There  is  noth- 
ing in  the  record  to  indicate  that  that  was  an  economic 
way  of  handling  the  picture  as  it  developed.  In  other 
words,  how  does  the  court  know,  or  how  is  the  record  going 
to  bring  forth  the  fact  that  it  wouldn't  have  been  cheaper 
to  have  dumped  the  products  at  that  time  rather  than 
bringing  them  back  for  [156]  reconditioning? 

I  understand  that  stipulation  8,  or  whichever  one  it  is, 
states  that  the  parties  agree  on  that  method  of  arriving 
at  the  damages,  and  that  may  be  sufficient. 

Mr.  Mack:  We  agreed  that  if  witnesses  were  called  by 
the  Standard  Oil,  they  would  testify  to  that.  That  is 
what  we  agreed  to. 

The  Court:  In  other  words,  T  think  it  should  be 
brought  out  very  clearly  to  show  that  the  reconditioning- 
was  a  more  economic  method  of  fixing  the  damages.  In 
other  words,  it  would  be  the  duty  of  the  parties  here  to 
reduce  the  damages,  if  possible.  For  instance,  in  one 
stipulation  here  you  have  $49,000.00  prospective  damages, 
and  another  one  $32,000. 


254  United  States  of  America  vs. 

(Testimony  of  Fred  R.  Kilbourn) 

Now,  take,  for  instance,  the  $32,000.00  damage.  Were 
those  products  that  were  brought  back  worth  that  amount? 
I  think  you  see  my  point,  do  you  not? 

Mr.  Hall:      I  see  your  point,  your  Honor. 

Xow.  yesterday  Mr.  Kilbourn  testified  that  this  mass, 
after  Point  Wells,  had  no  market  value. 

The-  Court:      I  understand. 

Mr.  Hall:  Xow,  we  put  that  with  paragraph  7  of  the 
stipulation  of  December  6,  1944,  and  we  have,  if  I  re- 
member, the  stii)ulation,  or  in  any  event  testimony  from 
a  witness  that  the  facts  are  as  stated  in  paragraph  7; 
nanu'lv.  that  this  ])roduct  in  an  uncontaminated  condition 
at  Point  Wells  had  a  value  of  $101,412.55.      [157] 

The  Court:  1  had  overlooked  that.  That  answers  my 
(luestion. 

O.  By  Mr.  Mack:  Reverting  to  the  evening  of  April 
23,  Mr.  Kilbourn,  and  the  tests  that  were  made  by  .stan- 
dard Oil  from  the  samples  that  were  taken  from  the  ves- 
sel's tanks,  and  I  believe  also  shore  tank  62,  can  you  fix 
for  us  any  more  definitely  than  you  did  the  time  that  those 
samples  were  taken?  A.     I  cannot,  no. 

Q.  Can  you  fix  it  by  means  of  before  or  after  dis- 
charge of  the  diesel  commenced  at  9:30  that  evening? 

The  Court :  That  is  when  they  started  to  pump  the 
diesel  out  and  cut  off  the  pumping  of  gasoline  at  the  same 
time? 

Mr.  Mack:  That  is  correct,  your  Honor,  when  the 
second  discharge  of  diesel  commenced. 

The  Witness:  No.  I  can't  tell  you  when  the  definite 
time  was.  before  or  alter  pumping  commenced.  To  tell 
the  truth,  there  were  samples  being  taken  at  all  times. 
We  took  >amples  all  the  time,  and  my  memory  is  confusing 
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to  me  because  no  log  was  made  of  any  time  we  took 
samples. 

O.  I>y  Air.  Mack:  You  didn't  keep  any  record  of  the 
time?  A.     No  record  at  all. 

Q.  The  samples  I  was  interested  in  particularly  were 
the  ones  submitted  to  Laucks  by  you. 

A.     Yes.     I  know  the  ones  you  have  in  mind.      fl58] 

Q.  Is  my  understanding  correct  that  you  took  samples 
from  the  vessel's  tanks  that  evening,  and  shore  tank  No. 
62.  and  submitted  them  to  Laucks?  A.     Yes. 

Q.  And  then,  as  to  shore  tank  8,  the  sample  that  you 
submitted  to  Laucks  was  taken  the  following  morning 
around  8:00  o'clock? 

A.  Yes,  that  is  right.  When  I  came  down  in  the 
morning,  we  took  that  sample. 

Q.  And  that  was  after  pumping  or  discharging  into 
shore  tank  8  had  stopped  and  diversion  had  been  made  to 
shore  tank  41  ?  A.     That   is  correct. 

Q.  Now,  when  the  contamination  was  reported  by 
your  ganger  about  4:30  on  the  afternoon  of  April  23rd  in 
the  gasoline,  did  it  occur  to  you  then  to  hold  all  pumping 
until  both  diesel  and  gasoline  had  been  checked  and  tested? 

A.  No,  because  the  only  thing  that  we  knew  was  con- 
taminated at  the  time  was  the  gasoline,  and  we  didn't 
know  anything  about  the  diesel  being  contaminated  at  all. 
In  fact,  I  didn't  know  until  the  following  day.  I  was 
greatly  surprised  that  it  was  contaminated. 

Q.  The  diesel  was,  to  all  appearances,  all  rigln.  Ts 
that  it?  A.     Yes. 

0.  And  so  tar  as  you  could  tell,  it  was  all  right? 
[LS9]  A.     Yes. 
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Q.  After  discharge  of  the  diesel  alone  commenced  at 
8:30  on  the  evening  of  April  23rd,  were  line  samples  taken 
by  you  or  men  under  your  direction  every  so  often? 

A.  N'cs.  The  ganger  took  samples  every  hour  all 
through  the  night  until  the  diesel  was  pumped  out  the 
following   afternoon. 

Q.      What  was  his  report  to  you  on  those  samples? 

A.  Well,  everything  was  all  right  so  far  as  he  was 
concerned.  The  diesel  looked  tine.  Vou  can't  tell  that 
diesel  has  a  little  gasoline  in  it  at  all,  because  so  small 
a  (juantity  will  contaminate  the  diesel  and  bring  the  flash 
l)oint  down.  So.  you  couldn't  tell  by  looking  at  a  bottle 
of  diesel  whether  it  is  contaminated  that  way.  We  were 
looking  to  see  if  it  was  diesel  or  gasoline,  and  that  is  all 
we   were  looking   for. 

C).  But  in  all  events,  vou  didn't  think  it  was  necessarv 
to  hold  all  pumping  on  both  diesel  and  gasoline  until  you 
had  samples  and  had  tests  completed  by  Laucks? 

A.  That  is  right.  We  knew  the  gasoline  was  off, 
and  that  is  all  we  worried  about  at  the  time.  We  didn't 
even  think  about  the  diesel  being  contaminated.  There 
was  no  evidence  of  the  diesel  being  contaminated.  Not 
taking  a  flash  test,  we  couldn't  discover  any  contamina- 
tion at  that  time. 

O.  Could  you  have  made  the  flash  test  at  that  time? 
1 1601 

A.  Xo.  at  that  time  we  could  not.  W^e  had  no  ecjuip- 
nient  to  make  any  flash  tests. 

O.  Now,  reverting  to  the  gasoline,  when  the  pump- 
ing or  discharging  of  the  gasoline  alone  was  commenced 
on   the  evening  of   A])ril   24.   it   was  pumped   for  a  short 
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time  from  tanks  2,  3  and  4  of  the  vessel,  was  it  not,  until 
it   showed   clear?  A.     That   is   right. 

Q.  Then,  you  switched  the  gasoline  from  tanks  62, 
shore  tank  62,  into  shore  tank  61  ?  A.     That  is  right. 

Q.  Can  you  tell  us  approximately  how  long  it  was 
after  pumping  or  discharge  of  the  gasoline  alone  was 
started  until  you  switched  to  shore  tank  61  ? 

A.  Well,  it  has  to  be  just  a  rough  estimate.  I  would 
have  to  stop  and  figure  out  the  pumping  time  of  both 
and   fix  other   things.     There  was   no  exact   time  taken. 

Q.     You    didn't    keep    any    time? 

A.     No  time  on  that  at  all. 

Q.     What  would  be  your  rough  estimate? 

The  Court:  We  have  covered  this  before.  He  testi- 
fied yesterday  he  didn't  keep  any  record.  All  these  time 
items  are  estimates  on  his  part.  We  have  the  log  of  the 
vessel    and    that    should    certainly    disclose    those    things. 

Mr.  Mack:  Well,  we  don't  know  what  they  were 
doing  with  their  gasoline,  your  Honor.  I  wouldn't  have 
any  record  of  where  they  were  pumping  their  stuff. 
[161] 

The  Court :  You  can't  hand  out  one  cubic  foot  of  clear 
gasoline  and  one  cubic  foot  of  contaminated  gasoline  and 
say,  ''Well,  we  are  only  liable  for  the  contaminated  por- 
tion." 

Mr.  Mack:  Yes,  that  is  correct.  Well,  if  he  can  give 
me  a  rough  estimate  or  his  best  guess  on  that,  that  will 
l)e  satisfactory  and  I  will  leave  it. 

The  Court:  Well,  he  was  asked  for  a  rough  estimate 
before  and  I  don't  see  why  we  should  take  time  going 
over  it  again.  Those  (juestions  were  asked  over  and 
over  again  yesterday  about  rough  estimates. 
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Mr.  Mack:     Very  well,  your  Honor.     That  is  all. 
Mr.  Hall:     That  is  all. 
(Witness  excused.) 

The  Court:  Gentlemen,  I  would  like  to  have  Mr.  Si- 
nionsen  take  the  stand  for  a  moment.  I  would  like  to 
ask  him  a  question. 

L.   SIMONSEN, 

called  by  the  court  as  a  witness,  having  been  previously 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct   Examination 
]]y  the  Court: 

Q.  Mr.  Simonsen,  in  your  handling  of  tankers,  is  it 
customary  to  discharge  the  products  of  a  tanker  that  have 
different  products,  all  at  the  same  time? 

A.  if  you  are  sure  that  you  have  positive  protection 
between  products.  In  other  words,  if  you  are  blanked 
off  |1()2|  and  you  are  sure  that  there  is  no  chance  for 
the  gas  to  get  into  the  diesel,  you  know,  mix  the  products. 

llcrc  is  my  contention.  We  don't  have  it,  as  I  said 
before.  \\  c  i)lank  them  off  and  make  sure  so  that  there 
is  no  chance  for  a  mix. 

However,  if  1  was  ever  asked  to  handle  mixed  cargoes 
with  valves  in  between,  I  would  pump  one  product  at  a 
time  and  then  observe  the  outages  on  this  product  that  is 
lying  df)rniant  in  the  tank  to  see  we  are  not  moving  any 
of  that  product  into  tlic  prculuct  we  are  discharging,  you 
see.     That  is  good  i>ractice,  your  Honor. 

(J.  1  know,  i)ut  if  the  tanker  is  in  proper  condition, 
there  should  be  no  mixing,  should  there? 

A.      If   the   tanker   is   in   proper   condition? 
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Q.     Yes. 

A.     You   mean   if  the   manifolds  are  properly — 

O.  In  other  words,  if  the  tanker  is  built  to  carry  dif- 
ferent types  of  products  and  if  the  tanker  is  in  such  con- 
dition or  in  proper  condition  to  receive  different  types  of 
l)roducts,   then  there  should  be  no  intermingling? 

A.  That  is  right.  If  the  tanker  is  properly  provided. 
T  mean,  if  the  manifolds  are  properly  blinded  and  blanked 
off  so  that  there  is  no  possible  chance  that  you  could  get 
from  one  side  to  the  other. 

O.  There  are  supposed  to  be  two  separate  compart- 
ments? A.     Yes,    two    separate    manifolds.      [163] 

Q.  And  the  practice  is  to  remove  the  two  products  at 
the  same  time?  A.     That  is  right,  sir. 

O.  And  the  purpose  is  to  reload  that  tanker  as  quickly 
as  possible  and  get  it  on  its  way? 

A.     That  is  correct,  yes,  sir. 

The  Court:     That  is  all. 

Cross-Examination 
By  Mr.  Kail: 

Q.  \o\\  used  the  term  ''our  products"  and  the  term 
"we."  Do  you  mean  the  Standard  Oil  Company  of 
California?  Yes,  sir. 

Q.  Just  prior  to  the  outbreak  of  war,  how  many  tank- 
ers did  Standard  Oil  Comi)any  have  operating  in  Cali- 
fornia? A.     Now? 

O.     Just  before  war  broke  out  and  tankers  were  taken 
over   by   the   i^^overnment,   roughly,   say. 
A.     R (Highly    20   tankers. 
Mr.  Hall:     That  is  all,  thank  you. 
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The  C.'ourt:  Well,  that  is  all.  Any  questions?  I 
think  the  question  asked  is  self-evident,  but  I  wanted 
something  in   the  record  on  that. 

(Witness  excused.) 

Mr.  Mack:  At  this  time  I  would  like  to  introduce  on 
behalf  of  the  respondents  the  smooth  log  of  the  Egg 
Harbor,  which  was  identified  by  Captain  Olsen  in  his 
deposition,  as  [1^)4|  Respondents'  Exhibit  2,  for  identiti- 
tion. 

Mr.  Hall:  Pardon  me  a  moment.  Have  you  the 
rou^di  lo^^  there,  counsel? 

Mr.   Mack:     Yes. 

Mr.  Hall:     There  is  one  thing  I  would  like  to  compare. 

Mr.    Mack:      I    will  put   them  both   in,   but — 

The  Court:  It  doesn't  make  much  difference  because 
they  will  not  be  copied  in  the  record.  They  are  going  up 
in   their   present   form. 

Mr.  Mack:  I  am  going  to  introduce  both  of  them. 
Perhaps  I  had  better  introduce  each  one  separately. 

The  Court:     Yes. 

Mr.  Mack:  The  smooth  log  will  be  Exhibit  A  and  the 
rough   log  will  be   Exhibit   B. 

The  Court:      \'ery  well.     They  may  be  received. 

(The  documents  referred  to  were  marked  as  Resi)on- 
dents'  Exhibit.s  .\  and  H,  respectively,  and  were  received 
in  exidence.) 

Mr.  Mack:  I  will  introduce  the  ullage  sheet  of  the  Egg 
llarbor.      That  indicates  the  difference  from  the  toi)  of  the 
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tank  to  the  liquid  in  it,  whatever  that  differential  may  be 
for  the  northbound  voyage,  the  sheet  being  dated  April 
23,  1943,  and  referred  to  in  Captain  Olsen's  deposition 
as  Exhibit  8  for  identification. 

The  Court:     It  may  be  admitted.      [165] 

(The  document  referred  to  was  marked  as  Respondents' 
Exhibit  C,  and  was  received  in  evidence.) 

Mr.  Mack:  I  will  also  introduce  the  ullage  sheet  for 
the  southbound  voyage  from  Point  Wells  to  El  Segundo 
when  the  cargo  of  contaminated  products  was  carried, 
which  was  identified  by  Captain  Olsen  in  his  deposition 
as  Exhibit  9  for  identification.    That  would  be  Exhibit  D  ? 

The  Court:     Yes. 

( The  document  referred  to  was  marked  as  Respon- 
dents' Exhibit  D,  and  was  received  in  evidence.) 

Mr.  Mack:  I  also  want  to  state  that  I  have  all  the 
other  exhibits  that  Captain  Olsen  identified.  I  just  want 
to  make  that  statement  that  T  have  them  here  in  court, 
but  1  don't  see  any  relevant  purpose  in  introducing  any 
of  the  others,  so  I  don't  i)ropose  to  do  it  unless  opposing 
counsel   wants  them  in. 

Mr.  Hall:  It  will  be  i)erfectly  satisfactory  to  us  if 
they  remain  in  court  during  the  trial  without  further 
being  offered  in  evidence  unless  one  or  the  other  so  desires. 
Mr.  Mack:  \iivy  well.  Captain  Hogstrom,  will  you 
lake  the  .>tand,  please? 
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K.  I.  HOGSTROM, 

called  as  a  witness  by  and  on  behalf  of  the  respondent, 
bcin;;  tir.^t  duly  sworn,  was  examined  and  testified  as  fol- 
lows : 

'ilu'  C'lerk:      Will  you  state  your  name,  please? 

The  Witness:     K.   1.   Hof^strom.      1 166] 

Direct  Examination 
By   Mr.   Mack: 

Q.     Captain  Hogstrom.  what  is  your  business? 

A.      Port  captain  for  the  Keystone  Shipping  Company. 

Q.  Do  you  hold  any  marine  licenses  of  any  kind, 
Captain? 

A.     Yes,  sir,  unlimited  master's  license. 

Q.  Mow  long  have  you  held  that  master  marine's 
license?  A.     20  years,  sir. 

The  Court:  ^'ou  are  going  to  have  to  raise  your 
voice  like  you  do  on  a  ship  after  you  leave  port,  so  we 
can  all  hear  you. 

Q.      I)y    Mr.    Mack:     Speak   up  just  a   little,   Captain. 

Now.  Captain,  in  your  experience  have  you  specialized 
in  working  with  any  type  of  ship,  any  particular  type  of 
ship? 

A.  Well,  since  1925  I  have  been  working  with  tank- 
ers exclusively. 

Q.     Whereabouts? 

A.  1  was  five  years  master  tanker,  and  then  1  was 
loading  master,  and  since  1941  I  have  been  with  the 
Keystone  Shipping  Company  as  port  captain. 

0.  Has  your  experience  been  largely  on  the  West 
Coast  of  the  I'nited  States?  A.     Yes,  sir. 
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Q.  What  do  your  duties  consist  of,  Captain,  at  the 
present   time  ? 

A.  Well,  mainly  to  get  the  personnel  of  the  vessels 
[167]  and  also  to  see  that  these  tankers  are  properly 
loaded  at  the  terminals,  Wilmington  and  San  Pedro. 

Q.  Did  you  attend.  Captain,  at  the  loading  of  the  Egg 
Harbor  at  San  Pedro  and  El  Segundo  in  April  of  1943? 

A.     Yes,  I  did. 

O.  Will  you  take  a  look  at  the  log  book,  please.  Ex- 
hibit A  for  the  respondent,  and  tell  us  what  product  was 
loaded,   if  any,  at  San   Pedro  and  when  the  date  was? 

A.  Well,  the  product  loaded  at  San  Pedro  was  diesel 
oil.     That  was  on  April  17,  1943. 

O.  And  did  you  check  the  Egg  Harbor  at  San  Pedro 
before  the  diesel  was  commenced  to  be  loaded? 

A.     I  did.  V 

Q.     Please  tell  the  court  what  you  did. 

A.  Before  the  diesel  was  loaded,  the  first  mate  and 
myself  and  one  quartermaster — the  quartermaster  opened 
the  \'alves,  that  is  the  No.  5  cross-over  valves,  two  valves, 
and  the  master  valve  on  the  No.  1  line  between  8  and  9 
tanks.  Those  were  opened  up  and  then  closed  down  and 
sealed.    We  started  the  cargo,  the  diesel  in  5,  6,  7  and  8. 

Those  valves  were  closed  and  sealed  between  8  and  9 
and  between  4  and  5,  and  the  numbers  were  taken  off 
the  seals  which  we  have  a  record  of. 

O.  Captain,  did  you  i)ersonally  check  all  the  valves 
on  the  ship  before  loading  was  commenced  at  San  Pedro? 

A.  \'es,  sir.  I  was  in  attendance  at  the  cliccking  of 
[168]   the  valves. 
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Q.  And  by  the  valves,  I  am  talking  about  the  respec- 
tive cargo  valves.  A.     Yes,  sir. 

Q.     Now,  was  loading  then  commenced  at  San  Pedro? 

A.  Yes.  sir.  Loading  was  commenced  in  the  morn- 
ing after  inspection  was  made.  leading  was  commenced, 
I  think,  around  6:00  o'clock  in  the  morning. 

Q.  And  the  diesel  was  loaded  into  tanks  5,  6,  7  and  8, 
I  think  you  said?  A.     That  is  correct. 

Q.  Captain,  in  your  opinion  was  that  a  proper  trim 
of  the  vessel  to  load  it  that  way? 

A.     Yes,  sir,  it  was  all  right. 

Q.  And  did  you  know  at  the  time  that  a  further  cargo 
of  gasoline  was  taken  on  at   El   Segundo? 

A.     Yes,  1  did. 

O.  Xow.  after  the  diesel  was  loaded  in  those  four 
tanks,  did   the  vessel  then  go  around  to  El   Segundo? 

A.     Yes,  sir. 

Q.     Did  you  ride  it  around  ? 

A.     No,  sir,  I  did  not. 

O.  Were  you  present  at  El  Segundo  on  the  Egg  Har- 
bor before  loading  of  gasoline  commenced  there? 

A.     Yes,  I  was. 

Q.  Now,  before  loading  of  gasoline  commenced  at 
1^1  |W^9|  Segundo,  did  you  make  any  further  tests  or 
checks  of  the  vessel?  A.     Yes,  we  did. 

O.     What  did  you  do? 

A.  Well,  being  a  new  tanker,  never  taking  anything 
for  sure.  1  told  the  mate  to  open  up  the  suction  valves  in 
the  No.  4  and  9  tanks. 

Q.     Were  you  present  when  that  was  done? 

A.      1  was  present  and  went  down  in  the  tanks  myself. 
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O.     You   personally   went   down   in   the   tanks? 

A.     Yes,   sir. 

O.     In   No.   4  and   No.    9   tanks?  A.     Yes. 

Q.     Where  was  the  gasoline  to  be  loaded? 

A.     In  No.  1,  2,  3,  4  and  9. 

Q.  Now,  what  happened,  if  anything,  when  you  went 
down  into  tanks  4  and  9? 

A.  Well,  after  we  opened  the  suction  valves,  it  being 
a  new  tanker  and  being  told  they  tested  the  valves  going 
down,  1  was  going  to  make  sure  there  was  no  leakage 
of  diesel  into  the  tanks  we  were  going  to  load  gasoline 
in,   and  therefore   I   went  down  myself  to  inspect   them. 

Q.     Did  you  find  any  leakage? 

A.     No,  sir,  no  sign  of  any  diesel  in  those  tanks. 

Q.  What  would  have  happened.  Captain,  if  there  had 
been  a  leakage  when  those  suction  valves  had  been 
opened?     [170] 

A.     It  would  have  leaked  into  tank  4  or  9. 

O.  Now,  after  you  made  that  test  and  had  been  down 
in  No.  4  and  9  tanks,  did  you  conclude  that  it  was  in 
order  to  commence  loading  the  gasoline? 

A.     Yes,   sir. 

Q.     Was  loading  then  commenced?  A.     Yes,  sir. 

O.  Were  you  there  all  during  the  time  loading  took 
l)lace?  A.     Yes,  I  was. 

O.  Did  the  vessel  then  sail  after  loading  of  gasoline 
was  comj)leted?  A.     Yes. 

Q.  That  was  on  the  northbound  initial  trip  to  Point 
Wells :^  A.     That  is  right,  on  April  18. 

O.     Captain,  were  you  in  court  here  yesterday? 

A.     No,  sir. 
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y.  lliere  was  considerable  discussion  about  the  No.  5 
and  7  cross-over  valves  and  whether  they  should  be 
blanked  off  in  handling  different  grades  of  cargo. 

in  your  opinion,  Captain,  based  upon  your  experience, 
is  it  rccjuircd  practice  to  blank  off  the  5  and  7  valves,  the 
cross-over  valves,  down  in  the  bottom  of  the  ship  when 
different  grades  of  cargo  are  carried?  A.     No,  sir. 

[171] 

Q.     Why  do  you  say  that? 

A.  Well,  if  that  was  the  case,  they  would  make  some 
provision  for  blanking  them  off,  which  there  is  not. 
There  are  two  valves  to  check  the  crossing  of  cargo,  and 
if  the  lines  are  properly  tested,  I  don't  see  why  there 
should  be  any  blanked  off  in  those  tanks.  In  fact,  there 
is  no  provision  made  for  it  and  I  don't  believe  it  is  the 
practice  to  do  so.     I  never  saw  it  done. 

O.  Let  me  ask  you  this,  in  all  your  handling  of  tank- 
ers in  your  experience,  have  you  blanked  off  No.  5  and 
7  cross -over  valves  down  in  the  bottom  of  the  ship  in 
cases  comparable  to  this? 

Mr.  Hall:  Just  a  moment.  I  don't  think  the  proj)er 
foundation  for  that  (juestion  has  been  laid  in  that  it  hasn't 
been  shown  that  the  witness  was  familiar  with  this  par- 
ticular  piping   arrangement   in   any   other   vessel. 

(j.  \\\  Mr.  Mack:  Well,  Captain,  are  you  familiar 
with   tlie   i)iping  arrangements   in   other   tankers? 

.\.      ^  es.      I  wouldn't  say  all  tankers,  but  most  tankers. 

Q.  ]\i)\\  many  tankers  are  you  working  with  at  the 
])resent  time? 

.\.  Well,  we  have  three  coastwise  tankers  on  the 
Coa.st,  and  then  we  have  the  off-shore  ships  coming  in  off 
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and  on  practically  once  every  week  or  so.  At  the  moment, 
we  have  one  going  to  load  now  and  one  coming  in  to- 
morrow. 

Q.  Right  now  you  are  pretty  busy  in  the  Harbor.  Is 
[172]   that  right?  A.     That  is  right. 

Q.  There  is  in  evidence  Libelant's  Exhibit  9.  I  will 
ask  you  to  take  a  look  at  that,  Captain,  and  tell  us  what 
that  is,  if  you  know. 

A.  Well,  this  is  a  plan  of  a  T-2  tanker,  a  T-2  SCA, 
which  tanker  is  Swan  Island  built  or  some  island  built 
tanker,  but  I  believe  they  have  been  building  at  Swan 
island  for  the  last  two  years. 

Q.  Was  the  Egg  Harbor  what  is  commonly  known  as 
a  Swan   Island  tanker?  A.     Yes,  sir. 

Q.  Are  you  working  with  tankers  other  than  Swan 
Island   tankers   at   the  present   time?  A.     Yes,   sir. 

O.  Do  they  have  a  cargo  piping  plan  similar  to  what 
is  before  you?  A.     No,  sir. 

Q.  Do  any  of  those  tankers  have  what  are  called  ''No. 
5  and  No.  7  cross-over  valves"  or  similar  cross-over  valves 
down  in  the  bottom  of  the  ship? 

A.  Xo,  sir.  Some  type  tankers  have,  but  the  ones 
we  have  on  the  Coast  haven't.  They  have  what  they  call 
a  run-around  on  each  end  of  the  ship.  Of  course  you  can 
cross  over.     There  is  what  you  call  an  equalizing  valve. 

O.  Captain,  in  operating  these  Swan  Island  tankers, 
do  [173 1  you  blank  off  the  No.  5  and  7  cross-over  down 
in  the  bottom  of  the  ship  in  carrying  mixed  grades  of 
cargo  ? 

A.     No,  sir.     I^licre  is  no  j)r()visi()n  made  for  it. 
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Q.  Well,  do  you  think  it  is  necessary  in  accordance 
with  good  practice  to  do  that? 

A.  No,  I  don't  believe  so.  If  the  line  is  properly 
tested  with  the  valves  closed,  I  don't  believe  it  is  neces- 
sary. 

The  Court :  You  are  familiar  with  this  recent  bulletin 
put  out  l)y  the  Maritime  Commission? 

The    Witness:     Which    bulletin    is    that,   your    Honor? 

The  Court :  N'ou  are  familiar  with  this  recent  bulletin, 
are  you,  referring  to  Libelant's  Exhibit  1 1  for  identifi- 
cation ?     (  Handing  document. ) 

The  Witness:     Yes,  I  have  read  that. 

The  Ccnirt :     Would  you  say  that  was  good  practice? 

The   Witness:     That   is  good  practice,  yes,  sir. 

The  Court :     That's  all. 

O.  By  Mr.  Mack:  Now,  Captain,  T  am  looking  at 
this  Circular  No.  27,  identified  as  Libelant's  Exhibit  11, 
and  it  uses  the  language  in  here  "spectacle  or  blank 
Hanges  provided  in  the  ship's  lines." 

A.  Yes.  We  have  those  on  the  cross-overs  on  deck 
and  in  the  pum])  room. 

Q.  Now.  in  the  Egg  Harbor,  were  spectacle  fianges 
provided   in  the  ])ump  room  cross-overs?    [174] 

A.     Yes,  sir. 

Q.     Were  those  u.sed  on  this  trip? 

A.     No.  sir,   they  were  open. 

Q.  Were  spectacle  or  blank  flanges  provided  down  in 
the  b(ntoni  of   N(\^.   5  and  7?  A.     No,  sir. 

O.      You  relied  there  on  the  \alves? 

A.     On  the  two  vaUcs,  ves,  sir. 
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Q.  In  carrying  different  grades  of  cargo  in  Swan 
Island  tankers.  Captain,  have  you  ever  put  in  blanks  or 
spectacle  flanges  down  in  the  5  and  7  cross-overs? 

A.     No,  we  never  have. 

The  Court:  How  many  Swan  Island  tankers  have 
you  used? 

The  Witness :  Well,  we  have,  I  believe  it  is  around 
40  tankers  of  that  type  right  now. 

The   Court:     40? 

The  Witness:  Yes.  Most  of  them  are  operating  on 
the  East  Coast,  but  quite  a  few  are  operating  on  this 
coast,  loading  at  San  Pedro  and  El  Segundo. 

Q.  By  Mr.  Mack:  Captain,  were  you  up  at  Point 
Wells  during  any  of  the  time  of  the  subsequent  events? 

A.     No,  sir. 

Mr.  Mack:     You  may  cross  examine. 

Cross-Examination 
By  Mr.  Hall : 

Q.  You  mean  that  the  Keystone  Shipping  Company 
operates  fl75]  40  T-2  tankers? 

A.     T  believe  so  of  that  type,  yes. 

Q.  How  many  of  the  40  have  you  become  familiar 
with  ? 

A.  Well.  T  can  probably  name  them.  There  is  the 
Egg  Harbor — 

Q.     Just  tell  me  approximately  how  many. 

A.     Well,  oh,  I  will  say  seven  or  eight. 

O.  Now,  T  think  you  said  at  San  Pedro  you  at  first 
opened  up  the  valves  in  the  cross-over  in  No.  5  tank,  the 
cross-over  being  marked  on  this  plat,  Libelant's  Exhibit  9, 
as  G.     Is  that  correct? 

A.     Yes,  I  opened  them  up  and  closed  them. 
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Q.     You  opened  them  up  and  then  closed  them? 

A.     Yes,  and  made  sure  they  were  closed. 

Q.     What  else  did  you  open  up  and  then  close? 

A.     The  master  valves  there  between  8  and  9  tanks. 

Q.  Now,  will  you  indicate  where  that  master  valve  is 
here?  A.     8  and  9 — it  is  on  this  line  here. 

O.  If  I  mark  this  valve  with  the  letter  Q,  that  would 
be  the  valve  which  you  opened  up  and  then  closed  down? 

A.     Closed  down  and  sealed. 

Q.     Now,  did  you  open  up  and  close  anything  else? 

A.  No,  not  on  deck.  We  opened  up,  after  we  started 
unloading,  we  opened  up  the  suction  valves. 

Q.  Now,  let  me  get  this  clear.  At  San  Pedro  you 
1 176]  didn't  oj)en  up  and  close  anything  else  than  these 
valves  in  G,  and  the  valve  which  you  have  marked  Q. 
Is  that  right?  A.     Yes. 

O.  Now.  you  said,  T  think,  in  your  testimony,  that 
you  checked  all  the  cargo  valves  on  the  ship? 

A.  Well,  we  checked  them.  There  is  no  reason  for 
checking  except  when  you  load  the  ship  you  open  up  your 
suction  valves  and  check  to  see  that  the  cargo  is  com- 
ing in  . 

O.  Ry  "check"  you  mean  you  went  around  and  looked 
at  them?  A.     Yes. 

Q.     \()\\  didn't  do  anything  uK^re  than  that? 

A.      I  watched  the  men  do  that. 

O.     W'hat  did  you  observe  them  do? 

A.     Turn  the  valves. 

O.     All  the  valves? 

A.      It  is  not  necessary  to  turn  every  valve  on  the  deck. 

O.  Now,  I  am  going  to  leave  out  for  the  moment 
these  valves  which  are  on  the  cross-over  G  and  the  valve 
G      You  said  you  checked  all  the  other  valves  on  the  ship. 
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I  am  asking  you  if  you  did  anything  more  than  look  at 
those  valves  and  see  what  position  they  were  in? 

A.  Well,  after  checking  those  valves  and  sealing 
them,  then  we  opened  up  the  suction  valves  and  the 
Nos.  5,  6,  7  and  8  to  load  the  cargo. 

Q.  Did  you  check  or  do  anything  with  any  other 
valves  [177]  than  those  that  are  on  the  cross-over  marked 
G,  the  valve  Q,  and  the  suction  valves  you  have  men- 
tioned ? 

A.  Yes.  There  is  a  drop  valve.  I  think  the  cargo 
was  loaded  down  through  the  5  drop  valve,  and  then 
through  suction  into  the  tank. 

Q.  Now,  you  said  that  after  the  diesel  cargo  was 
loaded  at  San  Pedro  you  went  down  into  the  center  tank 
and  looked  to  see — 

A.     Not  to  San  Pedro.     I  didn't  say  that. 

Q.  What  did  you  say  about  going  down  into  a  tank 
to  see  if  there  was  a  leak? 

A.     At  El  Segundo  before  loading  the  gasoline. 

Q.  Pardon  me.  At  that  time  when  you  went  down 
into  that  tank,  it  was  at  El  Segundo?  A.     Yes. 

Q.  And  the  diesel  had  already  been  loaded,  but  you 
had  not  yet  loaded  the  gasoline?  A.     Yes. 

Q.     What  tank  did  you  go  into? 

A.     Nos.  4  and  9. 

Q.  All  right.  Take  No.  4  tank.  What  did  you  look 
at?     Did  you  go  clear  to  the  bottom  of  the  tank? 

A.     Yes. 

Q.  What  did  you  look  at  when  you  got  to  the  bottom 
of  No.  4  tank? 

A.     At  the  suction  to  sec  if  there  was  any  leak.   [178] 
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Q.  Will  you  mark  the  suction  that  you  looked  at? 
We  will  <;ivc  it  the  letter  R.  Will  you  mark  an  ''R" 
on  the  suction  you  looked  at? 

A.     Here   (indicating). 

O.  Now,  where  you  have  indicated,  I  will  put  the 
letter  R. 

A.     Roth   those  valves,  one   there  and  one  here. 

Q.  We  will  put  R  there  and  R-1,  and  we  will  ])ut  R-2. 
Now,  what  did  you  look  at  on  that  occasion? 

A.  T  looked  underneath  this  to  see  if  there  was  any 
si^n  of  diesel  underneath  there. 

O.     That  is  at  R.     What  else  did  you  do? 

A.     Then,  I  came  up  on  deck. 

O.  Did  you  do  anything  with  respect  to  R-1  and 
R-2? 

A.  Well,  they  were  closed  again.  There  was  no  diesel 
found  down  below\  and  they  were  closed  again. 

O.     You  mean  you  closed  them  at  that  time? 

A.     Yes,  and  then  they  were  opened  up  later  on. 

O.  Did  )()u  check  any  other  valves  or  bell  mouths, 
as  you  call  them,  in  tank  4?  A.     No,  just  one. 

Q.     You  didn't  go  in  the  center  tank  at  all? 

A.     No. 

Q.     You  didn't  go  into  the  port   tank? 

A.  No,  sir.  I  looked  down  from  the  to]\  but  I 
couldn't  see  anything.   |  179] 

O.      Now,  going  to  tank  9 —  A.     Yes. 

O.      Difl  you  go  down  to  the  h(^ttom  of  No.  9  tank? 

A.     Yes,  down  to  the  bottom  (^f  9  tank. 

O.     What  did  you  look  at  there? 

A.  At  the  same  thing.  We  opened  those  two  valves 
on  here  on  this  line,  these  two  right  there  f indicating). 
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Q.  We  will  mark  those  two  valves  that  you  have  just 
referred  to  as  "S",  and  we  will  mark  the  bell  mouth  as 

Now,  then,  what  did  you  look  at? 

A.  Under  the  bell  mouth  to  see  if  there  was  any  sign 
of  diesel. 

Q.  And  before  you  did  that  looking,  those  valves  at 
S  had  been  opened?  A.     Yes. 

Q.  Did  you  look  at  any  other  bell  mouths  or  valves 
in  tank  9?  A.     No,  I  did  not. 

Q.     Either  starboard  or  port? 

A.     T  just  looked  down   through   the  hatch. 

Q.  But  you  didn't  go  down  into  either  the  port  or 
starboard  tanks  in  No.  9?  A.     No,  sir. 

O.  Now,  you  take  the  position  that  if  blanking  off  had 
been  necessary  in  these  cross-overs  in  Nos.  5  and  7  tanks, 
that  spectacles  would  have  been  provided  in  those  cross- 
overs  [180]  in  the  bottom  of  the  tanks,  don't  you? 

A.  If  they  wanted  them  blanked  off,  I  should  think 
they  would  be,  yes. 

Q.  Did  you  notice  that  there  were  spectacles  in  the 
cross-overs  in  the  pump  room,  which  have  been  marked 
LandM? 

A.  Yes,  sir.  They  are  there,  but  they  were  not 
blanked  off. 

Q.     They  were  not  blanked  off  on  this  trip? 

A.     Not  in  the  pump  room. 

The  Court :     Why  not  ? 

The  Witness:  Well,  your  Honor,  the  ship  just  came 
out  of  the  shipyard  and  it  came  down  here  and  T  really 
couldn't  say  why  they  were  not  blanked  off  down  here. 
They  sh'Xild  have  been,  but  thev  weren't  blanked  off. 
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Q.  By  Mr.  Hall :  I  think  you  testified  that  you  under- 
stood there  had  been  a  previous  water  test  or,  as  you  call 
it,  a  hydrostatic  test? 

A.  That  is  what  Captain  Olsen  told  me.  I  asked  him 
if  he  had  made  the  test  of  the  lines  which  we  always  did 
before  loading  the  cargo. 

Q.  What  you  know  about  that  is  what  Captain  Olsen 
told  you? 

A.  That  is  right,  sir.  I  believe  T  asked  the  first  mate 
if  he  had  tested  the  line,  and  he  said  yes. 

Mr.  Hall:     That  is  all. 

The  C(nirt :  Captain,  T  would  like  to  ask  you  a  ques- 
tion.  [1811 

Of  course,  you  learned  afterwards,  after  the  loading  of 
this  cargo,  that  in  unloading  and  pumping  from  diflferent 
tanks  the  j)roduct  became  commingled,  did  you  not? 

The  Witness:     Yes,  T  heard  (^f  it  afterwards. 

The  Court:  In  other  words,  in  your  opinion,  what 
wr.uld  cause  such  a  condition? 

The  Witness:  Well,  (^f  course  I  wasn't  up  there,  your 
Honor. 

The  Court:  T  know,  but  you  say  that  everything  was 
tight  and  it  was  all  in  separate  tanks. 

The  Witness:     Yes.  sir. 

The  Court:  Then,  unless  there  was  something  wrong, 
when  they  worked  the  pump  on  the  gasoline  and  diesel  oil, 
they  would  have  come  out  gasoline  and  diesel  oil,  would 
they  not? 

The  ^^'^tness:  It  could  be  done  on  the  ship  di.scharging 
or  also  ashore. 

The  Court :     Rut  T  am  assuming. 
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The  Witness:     Yes. 

The  Court :  I  am  assuming  that  they  started  to  unload 
this  vessel  at  Point  Wells  and  they  were  pumping  from  a 
tank  that  had  gasoline  and  a  tank  that  had  diesel  oil. 

The  Witness:     Yes. 

The  Court :  And  that  at  the  end  of  the  hose  it  showed 
commingling.     What  would  cause  such  a  condition? 

The  Witness:  Well,  it  could  be  due  to  pumping  two 
cargoes  at  one  time  and  by  an  unequal  pressure  if  there 
was  a  fl82]  leak  in  the  valve  somewhere.  I  mean  the 
discharge  valve,  not  the  suction  valve. 

The  Court:     There  had  to  be  a  leak  some  place? 

The  Witness :     Yes. 

The  Court :  It  couldn't  have  gotten  together  unless 
there  was  a  leak  some  place? 

The  Witness:     That  is  right. 

The  Court:     That  is  all. 

Q.  By  Mr.  Hall:  Did  this  opening  and  the  closing  of 
the  valves  in  the  cross-over  on  G  and  also  the  opening 
and  closing  of  the  valve  at  O  occur  just  before  you  loaded 
the  diesel  at  San  Pedro? 

A.     Will  you  say  that  again? 

O.  Did  it  occur  just  before  you  loaded  the  diesel  at 
San  Pedro?  A.     I  don't  quite  understand  you. 

Mr.   Hall:     Will  you  read  that  question? 

(Question   read.) 

The   Witness:     Yes,   sir. 

The  Court :  Will  you  point  out  on  this  where  the  cross- 
over valve  No.  5  is? 
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The  Witness:  Right  here.  There  is  one  cross-over 
here  and  one  there.  That  is  between  the  middle  line  and 
the  starboard  line. 

The  Court:  Well,  assumin<^^  that  at  arrival  at  Point 
Wells  all  cross-over  valves  were  checked  and  found  in 
order  [183]  except  that  No.  5  cross-over  valves  were 
found  sealed  but  partly  open,  what  effect  if  any  would 
that  have? 

The  Witness:  Well,  if  that  was  the  case,  your  Honor, 
that  valve  must  have  been  opened  up  on  the  way  going 
north  because  I  was  there  personally  and  watched  them 
turn  the  valves.  They  opened  the  valve  and  turned  it 
down  tight. 

The  Court:  What  effect  would  that  have?  Would 
that  account  for  the  commingling  here? 

The  Witness:     Tt  ])robably  would  if  there  was  a  leak. 

The  Court:     That  is  all. 

Re-Direct    Examination 
By  Mr.  Mack: 

Q.  Captain,  were  any  samples  taken  of  the  diesel  in 
the  vessel's  tanks  at  San  Pedro  by  the  vessel? 

A.     No,  sir. 

Q.  Or  anybody  on  it  before  or  after  it  had  been 
loaded  ? 

A.  No.  The  samples  were  taken  by  the  Standard  Oil 
ganger.  The  ganger  took  the  samples  and  we  were 
given  an  O.K. 

O.     The  Standard  gave  y<ni  an  O.K.  on  the  cargo ^ 
A.     Yes. 
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Q.  Now,  at  El  Segundo  did  you  or  anybody  whatever 
on  the  vessel  take  any  samples  of  the  gasoline  after  it  had 
been  loaded  in  the  tanks?  A.     No,  sir. 

Q.     You  relied  again  there  on  the  Standard  Oil?  [184] 

A.  Well,  I  don't  recall  whether  Standard  Oil  took 
samples  up  there.     I  couldn't  say  that. 

Q.  Now,  when  you  checked  in  No.  4  tank  at  El 
Segundo  before  loading  of  gasoline  was  commenced,  did 
you  check  in  tanks  3  and  2  as  well? 

A.  No,  because  the  same  pipe  line  runs  through 
these  tanks.  The  3  or  starboard  pipe  line  takes  in  1,  2, 
3  and  4  tanks.  By  opening  one  suction  valve,  if  there 
wasn't  any  leak  in  that,  there  wouldn't  be  in  the  others. 
That  is  close  to  the  No.  5  tank,  and  if  the  ship  had  a  stern 
drag,  it  would  come  in  there  first. 

Q.  That  was  customary  practice  to  check  as  you  did 
at  both  San  Pedro  and  El  Segundo? 

A.  Well.  I  wouldn't  say  it  is  customary.  I  do  it  for 
my  own  satisfaction,  just  to  satisfy  myself  there  are  no 
leaks,  although  they  said  the  pipe  lines  were  checked. 

Mr.  Mack :     That  is  all. 

Mr.  Hall :     That  is  all. 

The  Court :     That  is  all. 

(Witness  excused.) 

Mr.  Mack:  May  Captain  Hogstrom  be  excused?  He 
is  busy  down  at  the  Harbor  with  several  tankers. 

The  Court :  So  far  as  the  court  is  concerned,  he  may 
be  excused. 

Mr.  Hall:     Yes. 

Mr.   Mack:      I   will  call  :\[r.  Hicks.   [1851 
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called  as  a  witness  by  and  on  behalf  of  the  respondent, 
bein^^  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     R.  J.   Hicks. 

Direct   Examination 
Ry  Mr.  Mack: 

Q.     Mr.  Hicks,  what  is  your  business? 

A.  I  am  assistant  port  engineer  for  the  Keystone 
Shipping  Company. 

O.     Do  you  hold  any  marine  license,  Mr.  Hicks? 

A.     Chief  engineer. 

Q.      How  lonp:  have  you  held  a  chief  engineer's  license? 

A.     About  14  years  or  15  years. 

O.  Now.  in  your  work  have  you  dealt  particularly 
with  any  type  of  vessel? 

A.     Well,  most  of  the  time  with  tankers. 

O.     How  lon^c:  have  you  been  workino^  with   tankers? 

A.     T  would  say  altogether  20  years  . 

O.     Have  you  sailed  on  tankers?  A.     Yes,  sir. 

O.     How  lon.cr  did  you  sail  on  tankers? 

A.     About  13  or  14  years. 

O.     TTow  lonir  ha\c  \ou  been  doinc:  shore  work? 

A.     Since  1937. 

Q.      And  what  are  your  duties?  |'186"I 

A.  Well,  the  upkeep  of  the  ship,  loading  and  dis- 
charging: of  ships. 

O.  Now.  were  you  up  at  Point  Wells.  Wa.shin^on, 
when  the  R.i^u"  Harbor  arrived  here  on  the  earlv  morning 
of  April  23.  1943^  A.     T  was. 

O.     W'ere  y(ni  on  tlie  dock  waitini^  for  her  to  come  in? 

A.     Yes,  sir. 
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Q.  Before  that  time,  Mr.  Hicks,  had  you  been  on 
the  Egg-  Harbor  at  any  time? 

A.     I  have  been  on  it  several  times. 

Q.     Where  was  that? 

A.  When  she  was  being  built  by  Kaiser  at  Swan 
Island. 

Q.  Were  you  down  on  the  vessel  just  before  delivery 
was  taken? 

A.  Well,  I  couldn't  say  how  many  days,  but  probably 
two  or  three  days. 

O.  And  that  was  while  she  was  still  at  the  Swan 
Island  yard?  A.     Yes. 

Q.     Did  you  go  on  the  trial  run  of  the  vessel? 
A.     No,  sir. 

Q.  When  you  were  there  at  the  Swan  Island  yard, 
was  Captain  Olsen  on  board?  A.     Yes,  he  was. 

Q.     Were  any  of  the  mates  on  board?    [187] 
A.     They  were  all  there. 

O.     Were  all  the  mates  licensed  officers? 
A.     Yes,  sir. 

Q.  Had  any  of  the  mates,  to  your  knowledge,  had 
any  prior  experience  with  tankers? 

A.     Two  that  I  know  of. 

Q.     Who?  A.     The  first  mate  and  second  mate. 

Q.  Now,  Mr.  Hicks,  getting  hack  to  Point  Wells 
again,  when  the  vessel  arrived  there,  what  type  of  weather 
was  it  at  the  time? 

A.  It  wasn't  very  had  when  it  first  arrived  but  at 
8:00  o'clock  a  very  strong  wind  came  up. 

O.     Did  that  delay  discharging  operations? 

A.      It  dclavcd  the  start  of  it. 
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Q.  Were  you  on  board  or  on  the  vessel  up  to  the 
time  discharging  commenced? 

A.  I  don't  think  1  came  on  there  until  about  noon 
because  it  was  so  rough.  1  couldn't  get  the  boat  tied 
up  close  enough  to  the  dock. 

Q.  When  the  vessel  got  close  enough  to  the  dock  to 
tie  up,  you  then  boarded  her?  A.     Yes. 

Q.     W^hat  did  you  do? 

A.     I   stayed  until   they   started  discharging. 

Q.  Did  you  go  over  any  of  those  valves  or  check  any 
of    [188]    the  piping?  A.     No,   sir. 

Q.  Will  you  take  a  look  at  the  log  there  and  tell  us 
when  discharging  commenced? 

A.  Discharging  commenced  at  1  :50  on  gasoline,  1 :50 
p.  m.  on  the  23rd. 

Q.     When  did  discharge  commence  on  the  diesel? 

A.     2:23  p.  m. 

O.  So  that  when  the  diesel  was  discharged,  the  two 
j)r()ducts  were  going  over  the  side  at   the   same  time? 

A.     That  is  right. 

O.  Now.  is  it  customary  in  tanker  operations  to  carry 
different  grades  of  cargo?  A.     It  is. 

O.  Mr.  Hicks,  after  discharging  commenced,  what 
did  you  then  do? 

A.      f  had  to  go  to  Seattle  to  make  a  telephone  call. 

Q.     That  was  on  business  relating  to  the  company? 

A.     Yes. 

Q.  And  what  did  you  next  hear  about  or  do  with 
reference  to  the  Egg  Harbor? 

A.  Well,  as  near  as  T  can  remember,  about  5:00 
o'clock  I  got  a  call  that  they  had  contamination  and  they 
had  sto]^i)ed  discharging. 
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Q.     Do  you  know  who  that  call  was  from? 

A.    No,  I  don't  remember  who  the  call  was  from.  [189] 

Q.     Did  you  then  come  back  to  the   Egg  Harbor? 

A.     I  did. 

Q.     How  far  was  it  from  Seattle  to  Point  Wells? 

A.     Oh,  approximately  15  miles. 

Q.     When  did  you  get  back  to   Point  Wells  then? 

A.  I  don't  remember  the  exact  time.  It  was  around 
6 :00  or  a  little  after. 

Q.  When  you  got  back,  did  you  go  on  board  the 
Egg  Harbor?  A.     At  once. 

Q.  When  you  arrived  back  there,  did  you  have  any 
discussion  with  any  representatives  of  the  Standard  Oil 
Company,  either  Mr.  Kilbourn,  Mr.  Simonsen,  or  any- 
body else? 

A.     I  think  I  talked  to  both  of  them. 

Q.     Was  that  before  you  boarded  the  ship? 

A.     No.     I  think  it  was  after  I  boarded  the  ship. 

Q.     And  came  back  off?  A.     Yes. 

Q.  All  right.  When  you  boarded  the  ship,  what  did 
you  do? 

A.  Well,  I  asked  the  second  mate  who  was  on  watch 
what  was  wrong,  and  he  said  he  didn't  know,  and  I  said, 
''Let's  check  the  valves,"  which  we  did. 

O.     Did  you  then  check  the  valves?  A.     Yes. 

O.     What  did  you  find?   [190] 

A.  We  found  all  of  them  in  order  except  the  cross- 
overs in  No.  5  tank  and  they  were  slightly  open. 

The   Court:     Were  the   seals  broken? 

The  Witness :     No.  sir,  they  were  not. 
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Q.  By  Mr.  Mack:  When  you  say  slightly  open,  tell 
us  what  you  mean  by  that. 

A.  Well,  they  may  have  been  open  four  or  ^vt  turns. 
You  couldn't  tell.  I  didn't  close  them  myself.  One  of 
the  quartermasters  closed  them. 

O.  Wlien  you  found  the  No.  5  cross-overs  slightly 
open,  did  you  order  them  closed?  A.     Yes,  sir. 

Q.     Were  they  closed  in  your  presence?  A.     Yes. 

Q.     Was  a  wrench  used?  A.     No. 

Q.     Is  it  necessary  to  use  a  wrench  to  close  them? 

A.     Well,  T  don't  think  so. 

The  Court:  Don't  they  have  wheels  on  them  that  you 
use  as  leverage  to  turn  them? 

The  Witness:  Yes,  the  wheels  are  about  15  inches  in 
diameter. 

O.  By  Mr.  Mack:  Now,  when  you  found  those — 
when  you  first  saw  the  No.  5  cross-over  valves,  they  were 
sealed,  you  say?  A.     That  is  right.   [191] 

Mr.  Mack:  Does  the  court  understand  what  that  seal 
business  is?      I  am  frank  to  say  I  didn't  at  first. 

The  Court:     What? 

Mr.  Mack:  Is  it  clear  to  the  court  what  this  seal 
business  is?  I  can  have  A4r.  Hicks  draw  a  diagram.  I 
didn't  understand  it  at  first. 

The  Court  :  I  don't  know  what  you  are  talking  about 
now. 

Mr.  Mack:     The  seals  on  the  No.  5. 

The  Court:  Oh.  yes.  I  think  I  understand.  You 
might  see  if  I  am  correct,  Mr.  Witness,  that  when  the 
valves  are  set,  the  wheels  are  chained  together. 

The  Witness:  In  most  cases  they  are,  because  you 
have  to  have  some  place  to  chain  them. 
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The  Court:  You  lock  them  in  position,  and  then 
there  is  a  seal  like  on  a  box  car  to  indicate  whether  or  not 
they  have  been  tampered  with  ? 

The  Witness :  That  is  right,  but  these  two  valves  hap- 
pened to  be  sealed  with  two  because  the  wheels  were  very 
close  together  and  they  used  that  to  interlock  them. 

The  Court :  That  would  indicate  that  they  had  been 
opened  at  sea  during  the  voyage,  would  it  not? 

The  Witness :  No,  the  seals  were  interlocked  around 
each  wheel  and  then  put  through  each  other.  They  were 
locked  like  that,  you  see.  Your  wheels  are  about,  oh, 
two  inches  apart,  I  guess,  on  these  two  valves. 

The  Court:  Well,  then,  with  the  seal,  the  valves  still 
[192]   could  be  loosened? 

The  Witness:  No,  sir,  very  little,  not  enough  to 
unseat  them. 

Q.  By  Mr.  Mack:  Mr.  Hicks,  would  it  be  possible 
during  the  course  of  the  voyage  for  somebody  to  break 
the  seals,  move  those  valves  and  reseal  them? 

A.     It  would. 

O.  Now,  the  same  thing  would  be  true  if  the  vessel 
were  in  port,  would  it  not?  A.     It  would. 

O.  Now,  after  the  No.  5  cross-overs  were  shut  down 
tight,  what  did  you  then  do? 

A.  I  think  I  talked  to  Mr.  Kilbourn  and  we  decided  to 
try  pumping  again  with  both  grades. 

O.     Was  pumping  resumed  then  with  both  grades? 

A.     We  started. 

Q.     How  long  did  that  last? 

A.     A    very   few   minutes.     It   was   still   off. 

O.     What  was  still  off?  A.     The  gasoline. 

Q.     Was  pumping  then  stopped?  A.     Yes,  sir. 
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Q.     On  the  vessel?  A.     That  is  right. 

Q.     Now,   what  happened   next,    Mr.    Hicks? 

A.  Well,  we  took  samples  or  rather  the  Standard 
Oil  1 193]  took  samples,  and  we  waited  awhile  and  de- 
cided to  start  pumping  with  one  grade  only,  which  we  did 
on  the  diesel. 

O.  Let  me  ask  you  this  while  I  think  of  it.  Before 
discharging  of  any  kind  was  started  from  the  Egg  Harbor 
up  there  at  Point  Wells,  did  the  vessel  take  samples  from 
any  of  the  tanks?  A.     It  did  not. 

Q.  Did  the  Standard  Oil  Company  take  samples  from 
the  vessel's  tanks?  A.     They  did. 

Q.     Those  are  the  regular  bottle  samples? 

A.     That  is  right. 

Q.  And  were  you  given  a  clearance  by  the  Standard 
Oil  Company  that  the  cargo  was  in  order  before  you 
started  discharging? 

Mr.  Hall :  Just  a  moment.  T  will  object  to  that  as 
calling  for  a  conclusion  of  the  witness. 

Mr.    Mack :     Well.    1    will   reframe   the  question. 

Mr.  Hall :     No  proper  foundation  has  been  laid. 

Mr.    Mack :      I   will   reframe  the  question. 

0.  By  Mr.  Mack :  Were  any  statements  made  to 
you  by  any  representative  of  the  Standard  Oil  Company 
about  the  results  of  the  samples  taken? 

A.  No,  sir,  they  did  not.  They  said — someone  came 
down  and  said  it  was  all  right  to  start  pumping. 

O.     Someone   horn   Standard   Oil?    fl94] 

A.     Yes,  sir. 

Q.  .'\nd  until  that  time  had  you  started  any  discharg- 
ing from  the  vessel?  A.     None  whatever. 
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Q.  Do  you  know  who  that  was  from  Standard  Oil 
that  told  you  that? 

A.     No,  I  don't  remember  who  it  was. 

Q.     One  of  the  shore  men?  A.     Yes. 

Q.  Now,  was  discharge  of  diesel  alone  then  com- 
menced some  time  later  that  evening?  A.     It  was. 

O.  Can  you  refer  to  the  log  and  tell  us  the  precise 
time? 

The  Court :  Gentlemen,  is  there  any  question  about 
that? 

Mr.  Mack:     I  don't  believe  there  is,  your  Honor. 

The  Court:  Then  why  go  into  it?  It  shows  when 
they  started  to  pump  the  separate  grades  it  came  out  all 
right  except  the  gasoline  for  just  a  short  time  showed  a 
little  coloring  and  then  it  cleared  up. 

Mr.  Mack :     That  is  right. 

The  Court:  There  is  no  use  covering  those  things 
that  are  admitted,  Mr.  Mack. 

Mr.  Mack  :     Very  well. 

The  Court :     There  is  no  dispute  about  it. 

O.  By  Mr.  Mack:  Mr.  Hicks,  were  you  on  board 
the  Egg  fl95]  Harbor  all  that  night?  A.     Yes. 

Q.  And  after  diesel  commenced,  after  pumping  of 
diesel  was  commenced  alone,  was  any  change  in  any  valve 
or  pum])ing  equipment  made  to  your  knowledge  up  to  the 
time  discharge  of  the  diesel  stopped? 

A.     None  at  all. 

0.  Did  you  receive  a  report  at  any  time  on  April  23rd 
that  the  diesel  was  off?  A.     No,  sir. 

Q.  Did  you  receive  a  report  at  a  later  time  from  the 
Standard  Oil  people  that  the  diesel  was  off? 

A.     Yes,  sir. 
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Q.     When  was  that  approximately? 

A.  That  was  the  next  day  in  the  afternoon.  I  don't 
remember  exactly  what  time.     It  was  early  afternoon. 

O.     \Miat  did  they  tell  you? 

A.  They  told  me  that  the  first  dicsel  we  pumped  off 
was  off  flash. 

O.     And  they  referred  to  what  diesel? 

A.  Well,  it  was  in  the  first  tank  we  pumped  into, 
which  was  later  identified  as  tank  No.  8,  I  think,  but  I 
didn't  know  at  the  time. 

O.  Mr.  Hicks,  did  you  iro  ashore  and  inspect  any  of 
the  tanks  of  the  Standard  Oil?  A.     No,  sir.    [196] 

O.     Did  you  see  any  of  the  samples  that  they  took? 

A.      T   just  saw  them  in  the  bottle,  but  that  is  all. 

Q.  Were  you  present  when  any  samples  were  taken 
from  the  ship's  tanks  on  the  evening  of  April  23rd? 

A.     Yes.  sir. 

O.  Mr.  Hicks,  relative  to  the  respective  density  or 
weight  of  ,G:asolinc  and  dicsel.  which  is  the  heavier? 

A.     Diesel. 

Mr.   Mack :     You  may  cross  examine. 

The  Court:  Ask  him  what  was  wron^^f,  what  caused 
the  intermin^iin.c:  <if  those  products. 

The  Witness:     T  really  don't  know. 

The  Court:  \\\^11,  afterwards  the  F^^^  Harbor  made 
another  voyage  up  there,  another  trip? 

The  Witness:     That  is  ri^ht. 

The  Court:     With   mixed   carpfo? 

The  Witness:  T  think  it  did.  T  am  not  positive  what 
car^Cfo  she  had  at  that  time,  but  1  think  it  did  have  two 
grades  at  that  time. 

The  Court:     Thev  didn't  have  anv  tmuhlc  that   time? 
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The  Witness:     No. 

The  Court :     You  did  have  trouble — 

The  Witness:     The  first  time. 

The  Court :  And  you  were  never  able  to  determine 
what  was  the  cause  of  it? 

The  Witness:     No,  sir.   [197] 

The  Court:     You  knew  something  was  wrong? 

The  Witness:     Something  was  wrong,  that  is  right. 

The  Court:  In  other  words,  if  there  had  not  been 
anything  wrong,  there  wouldn't  be  any  commingling? 

The  Witness :     No. 

The  Court:     That  is  all. 

Mr.  Mack :     That  is  all. 

Mr.   Hall:     That  is  all. 

(Witness  excused.) 

Mr.  Mack:  Now,  if  the  court  please,  I  have  one  more 
witness,  but  he  is  not  here. 

The  Court:  That  gives  me  a  good  excuse  to  take  an 
early  recess. 

Mr.  Mack:  T  want  to  say  this,  your  Honor.  In 
these  ship  cases  we  have  an  awful  hard  time  with  our 
witnesses.  The  men  are  scattered  all  over  and  I  have 
been  unable  to  locate  the  other  mates.  I  wanted  them 
here. 

T  located  the  second  mate  on  the  vessel  Fort  Stanley, 
but  it  is  at  sea.  However,  the  chief  pump  man,  Mr. 
Hilligos.  is  due  in  here  tomorrow  noon  on  a  ship,  and  I 
was  wondering  if  it  would  be  agreeable  to  the  court  and 
opposing  counsel  if  we  could  adjourn  until,  say,  Friday 
morning,  until  we  could  get  him  up  here  and  hear  his 
story. 
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The  Court:  The  court's  calendar  is  such  that  I  can 
do  it  if  it  matters. 

Mr.  Hall :  Would  it  be  possible  for  you  to  suggest  a 
[198]  possible  stipulation  as  to  what  he  might  testify  to? 
The  reason  I  ask  is  that  I  am  holding  people  here  from 
Seattle,  and  I  don't  like  to  let  them  go  until  the  case  is 
over. 

Mr.  Mack:  I  think  I  heard  Mr.  Kilbourn  say  this 
morning  that  he  expected  to  be  here  a  couple  of  days. 

The  Court:     You  should  not  have  been  listening. 

Mr.  Mack:  That's  right.  Well,  as  I  understand  it 
now,  Mr.  Hilligoss  will  testify  that  when  the  vessel  ar- 
rived at  Point  Wells,  he  personally  checked  and  set  all 
the  valves  including  the  No.  5  cross-over,  and  that  all  the 
valves  were  tight  and  set:  that  he  then  left  the  vessel 
after  discharging.  I  am  not  clear  on  this,  whether  he 
left  the  vessel  before  discharging  commenced  or  after 
and  then  later  returned. 

The  Court :  Does  he  know  what  caused  this  inter- 
mingling? 

Mr.  Mack:     No,  he  doesn't. 

The   Court :     What  is  his   testimony  going  to  add  ? 

Mr.  Mack:  The  only  thing  that  his  testimony  would 
add  would  be  that  it  would  account  for  what  he,  as  chief 
pum])  man,  was  doing. 

The  Court:  Any  pump  man  will  testify  that  he  did 
everything  that  was  ]')ossiblc  and  that  everything  was  in 
order.  A  man  is  going  to  do  that  for  his  own  protection. 
It  is  usually  recognized  that  the  crew  of  a  boat  will 
remain  loyal  to  the  ship. 

T  think  if  that  is  all  he  is  going  to  testify  to,  that 
vou  should  be  able  to  stipulate  that  if  he  was  present  he 
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[199]    would  testify  that  he  set  all  the  valves.     Would 
that  answer  your  purpose? 

Mr.  Mack:  Set  all  valves,  checked  them,  and  closed 
them. 

The  Court :  You  must  recognize,  counsel,  that  there  is 
something  wrong. 

Mr.  Mack:     That  is  right,  your  Honor,  and  frankly — 

The  Court:     And  the  burden  is  on  you. 

Mr.  Mack :  Yes,  the  burden  is  on  me  as  representative 
of  the  ship  and  its  operators  to  present  what  we  know 
about  the  case. 

The  Court :  Somebody  is  holding  out  something,  coun- 
sel, some  place  along  the  line  because  somebody,  some 
place,  has  determined  the  cause  of  this  commingling,  and 
those  that  had  charge  or  custody  of  the  vessel  were  in  a 
better  position  to  ascertain  and  learn  the  cause. 

Mr.   Mack:     I  agree  with  you,  your  Honor. 

The  Court:  Would  you  stipulate  that  if  this  pumper 
were  present  he  would  stipulate  as  Mr.  Mack  has  out- 
lined ? 

Mr.  Hall:  Well,  might  we  do  this,  your  Honor?  I 
know  you  want  a  recess.  Maybe  we  could  go  over  the 
noon  hour  and  it  might  be  that  at  2:00  o'clock  we  will 
have  that. 

The  Court:  Do  you  have  any  other  witnesses  this 
afternoon  ? 

Mr.  Mack:     No,  your  Honor. 

The  Court:  We  will  take  a  recess  until  2:15,  gentle- 
men.  [200] 

Mr.  Mack:     Very  well. 

^Thereupon,  at  12:00  o'clock  noon  a  recess  was  taken 
until  2:15  o'clock  p.  m. )    [201] 
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Los  Angeles,  California,  Wednesday,  January  31, 
1945.     2:15  p.  m. 

The  Court ;     Proceed,  gentlemen. 

Mr.  Mack:  If  the  court  please,  I  have  prepared  a 
brief  sketch  of  what  Mr.  Hilligoss  would  testify  to  ac- 
cording to  the  information  I  had  but  Mr.  Hall  didn't  feel 
he  could  stipulate  to  it,  so  I  would  propose,  if  agreeable 
to  the  court,  that  I  will  get  in  touch  with  the  agents  of 
the  vessel  that  Mr.  Hilligoss  is  expected  to  come  in  on 
and  if  by  any  chance  it  comes  in  earlier  than  the  ex- 
pected time — 

The  Court :  Is  there  any  objection  to  going  over,  Mr. 
Hall? 

Mr.   Hall :     No,  your  Honor. 

Mr.  Mack :  I  could  perhaps  get  the  man  up  here 
tomorrow  afternoon  if  the  boat  gets  in  on  time.  Other- 
wise, I  would  suggest  Friday  morning. 

The  Court :  The  clerk  tells  me  that  I  have  something 
on  Friday  morning.  1  ha\c  a  pre-trial  in  a  patent  case. 
I  will  probably  finish  with  that  in  the  morning.  It 
might  be  that  you  coukl  get  ycnir  witness  here  tomorrow 
afternoon? 

Mr.  Mack:  That  is  right.  If  I  can.  I  will.  I  hesi- 
tate to  make  any  definite  statement  because  I  have  seen  it 
ha]')pen  when  a  boat  is  su])posed  to  come  in  and  gets  in 
later.     Usually  it  is  earlier. 

Mr.  Hall:  I  am  j^crfcctly  agreeable  to  coming  up  any 
time  cniinscl  may  call  me  if  that  is  agreeable  to  the 
court.  [2021 

The  Court:  I  think  we  should  make  an  order  of  con- 
tinuance until  Friday  at  2:00  o'clock  with  the  reservation 
that  if  counsel  can  agree  on  an  earlier  hour  or  some  time 
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Thursday  afternoon,  they  shall  get  in  touch  with  me  and 
I  think  it  can  be  arranged. 

Mr.  Mack:  Very  well,  your  Honor.  May  I  ask  Mr. 
Hicks  about  two  more  questions,  please? 

The  Court:     Yes. 

R.  J.   HICKS, 

recalled  as  a  witness  by  and  on  behalf  of  the  respondent, 
resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination 
(continued.) 

Q.  By  Mr.  Mack:  Mr.  Hicks,  when  discharge  of  the 
diesel  alone  was  commenced  at  9:30  on  the  evening  of 
April  23rd,  was  the  diesel  discharged  at  a  constant  rate 
until  discharge  was  concluded  the  following  day? 

A.  Tt  was  probably,  after  the  first  half  hour  of  dis- 
charge and  before  the  first  hour  of  finishing. 

Q.  And  what  would  be  the  differential  in  the  first 
half  hour  and  the  last  finishing  hour? 

A.     Oh,  a  couple  of  hundred  barrels  an  hour. 

Mr.  Mack:     I  think  that  is  all. 

Mr.  Hall :     No  questions. 

(Witness  excused.) 

The  Court:  Have  either  one  of  you  any  evidence 
besides  the  testimony  we  are  waiting  for?  [203] 

Mr.  Mack :     T  have  none,  your  Honor. 

Mr.  Hall :  There  is  one  question  that  T  don't  know 
whether  it  calls  for  comment  or  not.  your  Honor.  Para- 
gra])h  34  of  the  Charter  Party  reads  as  follows : 

"Damages  for  breach  of  this  Charter  shall  include  all 
provable  damages,  and  all  costs  of  suit  and  attorney  fees 
incurred  in  anv  action  hereunder,'' 
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May  I  inquire  whether  your  Honor,  in  the  event  there 
is  a  jud^rment  ordered  for  the  libelant,  would  fix  attorney 
fees  without  proof  of  the  services  the  attorneys  have  per- 
formed, or  whether  your  Honor  will  desire  proof  or  some 
statement  along  that  line? 

The  Court:  Well,  1  have  never  had  that  situation 
presented  to  me  in  this  way.  As  I  understand  the  rule, 
though,  and  T  am  not  sure  I  am  correct,  it  is  that  when 
the  court  has  heard  the  evidence  and  has  observed  the 
services  of  counsel,  that  the  court  can  then  proceed  to 
fix  the  attorney  fees.  Now.  if  counsel  desire  to  oflfer 
any  evidence  as  to  the  time  that  this  case  has  required 
outside  of  the  court  room,  and  of  course  T  realize  from 
the  briefs  that  there  has  been  considerable  research  work 
done  on  this  case,  why,  T  would  have  no  objection  to  the 
introduction  of  that  evidence. 

However,  I  presume  that  counsel,  on  accoimt  of  repre- 
senting opposing  interests,  could  agree  on  what  is  a 
reasonable  attorney  fee.  if  it  wasn't  for  the  fact  that 
they  were  [204]  binding  their  principal,  and  particularly 
in  view  of  the  fact  that  the  United  States  is  a  ])arty  here. 
T  presume  it  might  be  better  to  offer  some  evidence  so 
that  we  will  at  least  have  something  in  the  record. 

Mr.  Hall:  Very  well.  I  will  prepare  a  statement  of 
that  kind  or  be  prepared  with  something  of  that  sort  at 
the  next  session. 

Mr.  Mack:  T  wasn't  aware  that  a  claim  (^f  that  kind 
was  being  made,  and  of  course  there  is  no  specific  allega- 
tion of  that  in  the  libel  unless  it  is  under  the  broad  prayer 
there. 

Mr.  Hall :  The  j)rayer  is  very  broad  and  also,  as  T 
understand  the  rule  in  Admiralty  the  court  is  very  liberal 
with    respect    to    matters    prayed    for.     There    might    be 
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recovery  in  excess  of  the  amount  prayed  for  in  Ad- 
miralty. 

The  Court:  I  understand  the  court  can  allow  amend- 
ments to  comply  with  the  proof  too. 

Mr.  Mack:  That  is  right.  There  is  no  doubt  about 
the  rule  being  a  broad  one. 

The  Court:  Mr.  Hall,  I  am  asking  some  questions 
now  because  it  seems  to  me  that  the  case  has  been  pretty 
well  briefed  and  I  doubt  whether  there  is  much  more  than 
can  be  submitted  to  the  court  in  the  way  of  law  except 
on  this  question  as  to  whether  the  respondent  is  liable  for 
the  contaminated  products  in  their  own  tanks.  I  was 
wondering  if,  while  you  have  asked  for  it  all,  whether, 
in  view  of  paragraph  7,  you  still  maintain  that  position. 
[205] 

Mr.  Hall:  Yes,  your  Honor.  Your  Honor  has  had 
an  opportunity,  I  assume,  to  examine  our  reply  brief 
that  came  in  three  days  ago  on  this  damage  point? 

The  Court:     Yes. 

Mr.  Hall:  Now,  turning  to  paragraph  7  of  this 
Charter  Party,  our  position  is  this.  The  only  sentence,  I 
think,  in  the  paragraph  which  is  pertinent  to  the  present 
inquiry,  is  the  first  sentence  which  reads  as  follows: 

''The  cargo  shall  be  pumped  into  the  vessel  at  the 
expense,  risk  and  peril  of  the  Charterer,  and  shall  be 
])umped  out  of  the  vessel  at  the  expense  of  the  vessel,  but 
at  the  risk  and  peril  of  the  vessel  only  so  far  as  the  ves- 
sel's permanent  hose  connections,  where  delivery  of  the 
cargo  shall  be  taken  by  the  Charterer  or  its  consignee." 

The  j)uri:)osc  of  that  is  obviously  io  limit  the  time  and 
place  where  the  vessel  will  be  liable  for  a  breach.  Tn  the 
case  at  bar  \vc  take  the  position  that  the  breach  occurred 
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on  the  vessel,  and  we  believe  we  have  proved  that  the 
breach  occurred  on  the  vessel.  In  other  words,  the 
commini^^ling  occurred  on  the  vessel.  Therefore,  having 
proved  that  the  breach  occurred  on  the  vessel,  we  have 
satisfied  that  sentence  of  ])aragraph  7.  We  bring  out- 
selves  within  that  sentence.  The  vessel  is  liable  for  the 
contamination. 

Now.  the  next  question  is,  what  are  the  damages  which 
we  [206]  are  entitled  to  as  a  result  of  that  contamination? 
The  breach  having  occurred  where  this  paragraph  says  the 
breach  must  have  occurred  in  order  for  us  to  recover,  we 
then  have  the  further  question  as  to  the  amount  of 
damages  which  should  be  recovered,  and  there  the  cases 
cited  in  that  recent  memorandum  of  mine  become  im- 
portant. 

There,  I  show  that  it  would  be  a  reasonable  anticipation 
by  anybody  connected  with  the  tanker  business  that  these 
products  would  have  to  go  into  a  shore  tank,  and  it 
would  be  foolish  to  assume  that  that  shore  tank  would  be 
an  empty  tank.  It  might  just  as  well  be  a  full  tank  or  a 
partly  full  tank  for  this  product  to  go  into,  and  therefore 
it  would  be  reasonably  anticipated  that  the  breach  which 
occurred  upon  the  vessel  would  have  its  re])ercussion  in 
damages  upon  the  shore. 

The  Court :  There  wouldn't  be  any  question  in  the 
court's  mind  in  that  respect  if  it  wasn't  for  the  language 
of  Article  7.  because  it  is  their  libel  through  the  Charter 
Party  agreement. 

Mr.  Hall:  Now,  if  your  Honor  please,  I  don't  think 
there  was  any  such  evidence. 

The  Court :  There  has  been  testimony  to  the  effect 
that  the  Charter  Party  drawn  by  the  Standard  Oil — of 
course,  I  recognize  that  it  states  here  that  it  is  a  form. 
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Mr.  Hall:  Oh,  no.  This  Charter  is  prescribed  under 
the  rules  and  regulations  of  the  War  Shipping-  Board. 
We  couldn't  possibly  have  prepared  this  Charter.  I 
think  Mr.  1207]  Mack  will  bear  me  out  on  that.  The 
things  that  were  prepared  here,  or  filled  in,  your  Honor 
is  thinking  of  the  bills  of  lading  which  were  filled  in  by 
the  master  in  San  Pedro,  but  not  the  master  charter. 

The  Court :  I  am  discussing  this  a  little  bit  because  I 
w^Guld  like,  when  we  finish  Friday,  that  the  case  stand 
submitted  without  asking  for  further  briefs  because  coun- 
sel have  spent  considerable  time  and  effort  in  that  respect 
and  have  very  thoroughly  prepared  the  subject. 

However,  paragraph  7  reads : 

''The  cargo  shall  be  pumped  into  the  vessel  at  the 
expense,  risk  and  peril  of  the  Charterer,  and  shall  be 
pumped  out  of  the  vessel  at  the  expense  of  the  vessel, 
but  at  the  risk  and  peril  of  the  vessel  only  so  far  as  the 
vessel's  permanent  hose  connections,  where  delivery  of  the 
cargo  shall  be  taken  by  the  Charterer  or  its  consignee." 

Now,  that  looks  to  me  as  though  that  is  a  definite 
limitation  of  the  liability  of  the  vessel :  that  after  it  leaves 
the  hose  of  the  vessel,  what  the  shipper  does  with  the  oil 
is  no  longer  a  responsibility  of  the  vessel,  and  the  fact 
that  the  Standard  Oil  officials  or  inspectors  were  con- 
stantly testing  at  that  point  would  bear  that  out,  that  they 
were  assuming  their  responsibility. 

Now,  under  this  setu]^  it  might  ship  in  a  few  hundred 
[208]  l^iarrels  of  oil  and  destroy  a  million  barrels,  or  a 
whole  tank,  and  it  seems  to  me  that  that  section  has  been 
inserted  in  there  to  limit  the  liability  of  the  ship  to  the 
cargo  itself. 

Ordinarily  a  product  that  is  shipped  is  not  commingled 
with  another  product.     In  other  words,  it  might  be  bales 
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of  cotton.  If  it  was  destroyed  or  injured,  the  liability 
would  be  limited  to  the  injury  or  destruction  of  that  par- 
ticular cargo,  and  the  usual  measuring  of  damages  has 
been  fixed  as  the  value  of  the  cargo  itself.  Of  course,  I 
realize  there  are  exceptional  cases,  and  those  you  men- 
tioned in  your  supplemental  reply  brief. 

Mr.  Hall:  May  I  juit  it  this  way,  if  your  Honor 
please.  This  sentence  deals  with  damage  to  the  cargo. 
If  the  damage  occurs  on  the  vessel,  the  vessel  is  liable 
for  that  damage.  If  the  damage  to  the  cargo  here  had 
occurred  after  the  cargo  had  reached  the  shore,  the  vessel 
would  not  be  liable  for  the  damage. 

Now,  WT  have  in  this  case  the  first  instance.  We  have 
thv^  damage  on  the  vessel.  That  is  as  far  as  this  sentence 
goes.  The  sentence  is  put  in  here  to  determine  when 
the  damage  must  occur  for  which  you  can  recover  for  the 
damage  to  the  cargo. 

The  cargo  being  damaged  on  the  vessel,  then  the  ques- 
tion arises  as  to  what,  if  any,  further  damages  were 
directly  caused  by  that  breach,  and  we  turn  to  this  para- 
graph 34  which  must  be  read  with  paragraph  7: 
''Damages  for  breach  of  this  |209|  Charter  shall  include 
all  provable  damages." 

Su])pose  that  the  vessel  had  tied  up  at  the  wharf  and 
through  the  negligence  of  someone  on  the  vessel,  the 
Standard  Oil  gasoline  had  caught  fire.  Certainly  the 
vessel's  owners  would  be  liable  for  that  negligence,  and 
when  you  came  to  the  determining  of  the  damages,  they 
would  be  liable  not  only  for  the  loss  incurred  on  the  vessel, 
but  if  the  fire  spread  to  the  shore  and  the  shore  tanks, 
they  would  be  liable  for  that  damage  and  so.  we  say  here, 
that  the  breach  having  occurred  where  it  did,  where  it 
must  ha\e  to  enable  us  to  recover  at  all  under  paragraph 
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7,  the  next  question  under  paragraph  34  is :  What  were 
the  damages  which  reasonably  and  naturally  ensued  from 
the  breach  which  did  occur  on  the  vessel,  and  those 
damages  were  certainly  to  go  to  the  product  in  the  tank 
already  when  this  product  was  run  into  the  tank. 

The  cases  I  have  cited  in  my  memorandum  I  believe 
are  directly  in  point  on  that,  and  T  believe  that  this  was 
the  kind  of  damage  that  was  contemplated  by  paragraph 
34  here. 

The  Court:  T  don't  know  how  they  kept  this  type  out 
of  court  as  long  as  they  have,  at  least  out  of  the  reported 
decisions. 

Mr.  Hall:  T  think  I  can  explain  that.  It  is  because 
before  the  war,  your  Honor,  these  cargoes  were  carried  by 
the  oil  companies  themselves  and  when  a  mixture  occurred, 
the  company  did  not  sue  itself.  However,  since  the  war, 
the  whole  tanker  business  has  been  changed  around  and 
the  [210]  companies  are  operating,  many  of  them,  as 
general  agents  for  the  government,  operating  tankers  for 
the  government,  and  the  cargo  in  many  cases  is  no  longer 
owned  by  the  operators  of  the  tankers. 

Those  damages  to  the  product  in  the  shore  tank  must 
be  reasonable  damages  to  be  included  here  under  the  rule 
of  the  cases  T  have  cited  in  my  memorandum. 

They  say  the  Keystone  Company  was  operating  tan- 
kers for  petroleum  ])roducts,  and  to  then  assume  that  this 
tanker  might  reasonably  assume  that  the  products  of  that 
tanker  would  always  be  deli\cred  into  an  empty  shore  tank 
is  just  too  violent  an  assumption  to  be  reasonable. 

The  Court :  You  gentlemen  can  get  in  touch  with  me 
when  your  witness  is  a\'ailable,  either  tomorrow  afternoon 
or  Fridav  afternoon. 
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Mr.  Mack:  I  want  to  say,  your  Honor,  that  I  expect 
to  have  a  memorandum  or  a  supplemental  memorandum 
on  the  damages  probably  by  tomorrow,  and  I  can  only 
just  say  this,  as  suo:^ested  in  my  brief.  Just  suppose  a 
situation  like  this,  and  I  understand  from  Mr.  Kilbourn 
that  diesel  oil  fumes  are  detected  in  but  a  comparatively 
small  amount  of  gasoline. 

Suppose  you  have  1,000  gallons  of  gasoline  run  off  a 
ship,  by  mistake  contaminated  to  some  degree,  and  the  oil 
company,  having  full  control  of  where  that  was  to  go, 
put  100  barrels  in  a  tank  holding  50,000  barrels  and  that 
contaminated  the  whole  tank.  Then,  for  some  reason, 
they  put  another  100  barrels  in  another  tank  with  50.000 
barrels  in  [211]  it,  and  so  on  down  the  line.  You  would 
then  have  a  case  of  1,000  barrels  going  off  the  vessel 
and  contaminating  500,000  barrels,  and  it  does  not  seem 
U)  me  that  it  was  ever  intended  that  the  vessel  would 
be  liable  for  the  500,000  barrels,  especially  in  view  of  this 
clause. 

The  Court;  36  certainly  modifies  this,  doesn't  it? 
They  must  be  construed  together? 

Mr.  Mack:  They  must  be  construed  together,  that  is 
correct. 

The  Court :  And  it  must  be  assumed  that  oil  delivered 
at  the  end  of  a  hose  is  not  going  to  be  delivered  into  a 
bucket  and  carried  by  hand  and  dumped  some  other  place. 
It  is  assumed  it  is  going  to  be  C(^nveyed  by  a  pipe  line  to 
some  place. 

Mr.  Mack:  Some  ])lace  within  the  entire  control  oi 
the  oil  company. 

The  Court :  .^omc  place  within  the  control  of  the  oil 
company.  That  is  the  only  point  of  law  that  is  involved 
in  this  case  ricdit  now  that  is  bothering-  the  court.     There 
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may  be  some  others,  but  that  is  the  only  question  of  law 
that  is  bothering  me  at  this  time. 

Mr.  Hall :  May  I  say  just  this  additional  word  along 
that  line?  Your  Honor  has  stressed  the  point  that  per- 
haps adopting  the  illustration  of  counsel,  if  this  oil  was 
placed,  or  100  barrels  of  oil  was  placed  with  100,000 
barrels,  there  might  have  been  damage  to  the  whole 
100,000.  The  magnitude  [212]  of  the  damage  is  no 
consideration  as  in  these  warranty  cases  where  seed  is  sold 
with  a  warranty. 

Now,  that  warranty  is  nothing  but  a  contract  obliga- 
tion that  this  is  a  certain  kind  of  seed.  The  seed  passes 
from  the  control  of  the  vendor  in  the  seed.  It  goes  into 
the  hands  of  the  purchaser.  It  goes  into  the  ground, 
and  if  something  quite  different  sprouts  up,  there  is  a 
recovery  for  the  damage  to  the  entire  crop.   [213] 

Now,  take  the  case  cited  in  the  Restatement  of  Law, 
not  by  me,  but — 

The  Court:     The  120  U.  S.  case? 

Mr.  Hall :  Yes,  the  difference  there  was  the  difference 
between  the  price  of  good  clean  rags  and  the  price  of 
diseased  rags.  The  diseased  rags  were  sent  under  the 
buyer's  contract,  but  came  into  contact  with  the  buyer's 
workmen,  causing  their  death  or  disability,  for  which  the 
owner  was  made  liable  and  recovery  was  permitted. 

There  was  a  \cry  much  greater  damage  in  magnitude 
there. 

The  Court:  T  realize  that,  but  that  case,  I  think,  can 
be  distinguished  from  this  in  that  there  was  a  latent  defect 
while  this  defect  was  one  that  was  sensible  of  ascertain- 
ment or  might  have  been  by  closer  sampling. 
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Mr.  Mack:  I  think  they  did  the  best  they  could 
under  the  practice  then  prevaiHng  which  was  to  unload 
this  ship  as  reasonably  speedily  as  possible. 

The  Court:  I  know,  but  the  sampling-  followed  about 
once  an  hour.  I  think  the  testimony  was  that  they 
sampled  twice,  but  1  think  the  set-up  was  to  sample  about 
once  an  hour. 

Mr.   Hall:     That  is  right. 

The  Court:  Now,  that  meant  they  only  had  an  oppor- 
tunity as  ascertain  what  they  were  getting  once  an  hour. 
Now,  particularly  so  far  as  the  gasoline  is  concerned,  the 
moment  that  there  had  been  any  contamination  of  gaso- 
line, counsel,  [214]  examination  would  have  brought  that 
out;  while  with  the  rags  there  was  disease  and  it  was 
latent.  There  was  no  way  of  ascertaining  it  except  per- 
haps with  chemical  tests.  However,  this  was  perceptible 
to  the  eye  as  soon  as  the  color  changed. 

Mr.  Hall:  Well,  it  certainly  is  not  the  rule  of  law 
thcit  the  Standard  in  this  case,  the  libelant,  in  the  position 
of  the  buyer,  must  be  held  to  take  precaution  against  a 
breach  of  contract  on  the  part  of  the  other  party.  That 
is  not  the  rule  of  law.  Once  the  breach  has  occurred 
it  is  our  duty  to  minimize  damages,  yes,  but  until  the 
breach  has  occurred  we  are  under  no  duty  so  far  as  any 
case  that  1  have  been  able  to  find  where  we  must  detect 
a  breach  on  the  i)art  of  the  respondent. 

Now,  we  ])erhaps  did  test  at  the  wharf,  but  there  is 
certainly  no  rule  of  law  recjuiring  us  to  test  there.  We 
had  a  right  to  rely  on  the  faithful  performance  of  this 
contract  by  the  respondent.  As  .soon  as  we  found  out 
there  was  contamination,  yes.  certain  duties  came  in 
there  that  we  must  minimize  the  damage,  but  there  is  no 
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rule  of  law  requiring  us  to  anticipate  a  breach  or  to  step 
out  and  spend  money  and  time  to  try  to  detect  a  breach. 

The  Court :  Another  question  occurs  to  me.  It  is  the 
rule  that  the  costs  are  not  recoverable  against  the  United 
States.  Do  you  interpret  this  provision  under  which  the 
United  States  is  made  a  party  in  this  action,  that  that  also 
constitutes  a  waiver  of  costs?  [215] 

Mr.  Hall :  I  am  not  prepared  on  that,  your  Honor. 
I  am  sorry.  I  know  that  the  statute  provides  for  interest 
against  the  United  States  limited  to  $4,000.00,  but  I  don't 
recall  the  rule  as  to  costs. 

Mr.  Kaapcke:  I  think  costs  are  allowable  in  the 
government  under  this  Act. 

The  Court:  I  am  rather  inclined  to  think  so  because 
the  government,  so  far  as  this  proceeding  is  concerned, 
is  in  the  same  position  as  the  principal  party,  but  I  have 
also  in  mind  the  other  particular  provision  of  law  that 
costs  are  not  recoverable  in  a  suit  against  the  govern- 
ment. 

Mr.  Hall:  We  will  look  into  that.  There  is  one  other 
point  mentioned  by  your  Honor  yesterday,  and  as  having 
some  possible  bearing  on  that,  I  would  like  to  cite  two 
additional  cases.  One  of  them  is  Southern  District  of 
California,  and  one  of  them  is  a  Ninth  Circuit  case. 

These  cases  are  cases  that  deal  with  possible  doubt  as 
to  the  cause  of  the  damages  as  I  think  we  have  in  the 
case  at  bar.  The  Court  resolved  the  situation  in  such 
manner  as  to  say  that  one  thing  might  have  caused  this 
damage  and  another  tiling  might  have  caused  this  damage 
and  both  things  were  under  the  duty  and  jurisdiction  of 
the  respondent. 

The  Court:     What  case  is  that? 
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Mr.  Hall:  The  Arakan  11  Fed.  (2d)  791.  San 
Rafael  Freight  &  Transfer  Company  v.  Columbia  Steel 
Corporation,  33  Fed.   (2d)  895.   [216] 

Mr.  Mack:  On  the  question  of  interest,  if  the  Court 
please,  even  though  the  statute  provides  for  it,  it  also  pro- 
vides it  is  within  the  discretion  oi  the  court  as  is  the  usual 
Admiralty  practice. 

The  Court :  Well,  of  course,  the  theory  upon  which 
interest  is  allowed  is  the  theory  that  that  is  the  value  of 
the  money  that  they  have  been  delayed  from  receiving, 
and  if  the  libelant  is  entitled  to  recover  in  this  case  I 
certainly  feel  that  from  April,  1943,  until  January,  1945, 
that  the  respondent  hasn't  any  right  to  the  free  use  of 
that  money. 

Mr.  Mack:  That  is  within  the  Court's  discretion. 
Sometimes  they  don't  award  it.  T  just  call  that  to  the 
Court's  attention. 

The  C(Uirt :  T  think  under  the  type  of  action  where 
it  is  j)ossiblc  to  definitely  ascertain  the  damages,  that  is 
the  direct  loss. 

My  thought  is,  expressing  it  perhaps  in  advance,  that 
whatever  findings  are  made  in  this  case,  I  want  the  find- 
ings to  include  both  theories  of  damages  so  that  the  pic- 
ture will  be  complete,  and  when  Judge  Denman  of  the 
Circuit  Court  gets  hold  of  this  Admiralty  case,  he  will 
not  have  to  send  it  back  for  retrial  if  he  disagrees  with 
the  trial  court. 

This  case  will  he  continued  on  Friday  at  2:00  o'clock 
p.  m. 

( Whereujion.  on  W'ednesday.  January  31.  1945,  at 
2:45  ]).  ni.  an  adjournment  was  taken  until  Friday, 
February  2,  1945.  at  2:00  o'clock  p.  ni.)   [217] 
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Los  Angeles,  California,  Friday,  February  2,  1945. 
2:00  p.  m. 

The  Court :     You  may  proceed,  gentlemen. 

Mr.  Mack:  If  the  Court  please,  Mr.  Hilligos  is  here 
now,  and  I  would  like  to  put  him  on.  He  has  just  ar- 
rived. 

The  Court:     You  may  proceed. 

A.  L.   HILLIGOS, 

a  witness  called  by  and  on  behalf  of  the  respondents,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Will  you   state  your  name,   please? 

The  Witness:     A.   L.   Hilligos. 

Direct   Examination 
By  Mr.  Mack: 

Q.  Mr.  Hilligos,  have  you  been  present  in  court  dur- 
ing prior  sessions  of  this  trial? 

The  Court:  The  Court  knows  he  hasn't  been.  This 
is  the  pumper,  isn't  it? 

Mr.  Mack:     Yes. 

The  Court:     Go  right  ahead  and  get  to  the  gist  of  it. 

Mr.  Mack:     All  right. 

Q.  Ry  Mr.  Mack:  Mr.  Hilligos,  what  is  your  busi- 
ness ? 

A.  Well,  chief  pumping.  That  is  charge  of  pumping, 
discharging  the  cargo,  all  maintenance  of  cargo  equipment. 

O.  Are  you  a  regularly  licensed  chief  pump  man, 
marine  chief  pump  man? 

A.  Well,  it  is  really  not  called  a  license.  It  is  a 
I  21 9 1   certificate. 

Q.     \(m  hold  a  ticket,  as  they  say?  A.     Yes. 
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Q.  How  long  have  you  held  the  chief  pump  man's 
ticket?  A.     Since  1937. 

Q.  In  going  to  sea,  Mr.  Hilligos.  have  you  gone  to 
sea  in  any  particular  type  of  ship? 

A.     Well,  particularly  tankers. 

Q.     How  long  have  you  been   in   the  tanker  game? 

A.  Well,  I  started  in  1928  and  then  off  and  on 
tankers  and  passenger  ships,  and  from  1933  until  the 
present  time  T  was  in  nothing  but  tankers. 

Q.  Is  my  understanding  correct,  then,  from  1933 
down  to  the  present  time  you  have  spent  all  your  time 
on  tankers?  A.     That  is  right. 

Q.  From  1933  on,  what  tyi)e  of  work  have  you  done 
on  tankers?  A.     Pump  man. 

O.     Did  you  ever  work  for  Standard  Oil  Company? 

A.     Yes. 

O.     Which  one  was  that? 

A.     Standard  Oil  of  New  Jersey. 

O.     That  was  on  the   East   Coast?  A.     Yes. 

O.     How  long  did  you  work   for  them?    [220] 

A.     Well,  from  1935  to  1939. 

Q.     How  long  have  you  been  on  the  West  Coast? 

A.     Since  1942. 

Q.     Since  1942?  A.     Yes. 

O.  Did  you  just  arrive  in  here  late  last  night  from 
a  voyage?  A.     Yes. 

Q.  Mr.  Hilligos.  did  you  serve  in  any  capacity  on 
the  S.  S.  Egg  Harbor  in  April  of  1943? 

A.     Yes,  as  chief  pump  man. 

O.     Did  you  have  any  second  pump  man  on  the  vessel? 

A.     Yes. 

O.     Who  was  that,  please?  A.     Eddy  Gittman. 
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Q.     How  do  you  spell  that?  A.     G-i-t-t-m-a-n. 

Q.     Do  you  know  where  he  is  now? 

A.     In  the  South  Pacific. 

Q.     How  long  has  he  been  out  there? 

A.     11  months. 

Q.  Did  you  ride  the  Egg  Harbor  south  bound  from 
Portland  on  its  initial  voyage?  A.     Yes. 

Q.  When  did  that  commence,  do  you  remember  ap- 
proximately? [221] 

A.  I  think  about  the  12th  or  13th  of  April.  I  think 
we  took  it  over  on  the  12th  and  sailed  the  13th. 

O.     1943?  A.     Yes. 

Q.  Now,  before  you  sailed,  had  you  been  on  the  Egg 
Harbor  any  length  of  time? 

A.  Yes.  I  think  it  was  the  27th  of  March  I  left 
Seattle  to  go  aboard  the  Egg  Harbor. 

O.  And  from  the  time  that  you  were  on  the  Egg 
Harbor  up  to  the  time  it  sailed,  what  were  you  doing, 
just  generally? 

A.  Well,  T  was  checking  all  the  equipment  that  we 
maintain  in  the  pump  room,  and  the  cargo,  the  cargo  line. 

Q.  Does  your  job  of  chief  pump  man  include  any 
duties  relating  to  installation  of  valves  or  making  of 
repairs  at  sea? 

A.  Yes,  if  anything  goes  wrong  or  breaks  down  and 
we  have  the  ec(ui])mcnt,  we  repair  it.  On  these  ships  we 
always  take  adequate  ecjuipment  to  repair. 

Q.  Now,  on  the  south  bound  trip  to  San  Pedro.  Mr. 
HiMigos,  do  you  know  whether  any  hydrostatic  or  water 
pressure  tests  were  conducted  on  the  cargo  line  of  the  Egg 
Harbor? 

A.  Yes.  T  put  one  on  myself,  through  the  skipper's 
orders. 
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Q.     Will  you  tell  us  just  what  you  did?  [222] 

A.  Well,  we  tested  Nos.  1  and  3  lines.  That  is  the 
port  and  starboard  line.  First,  we  tested  the  starboard 
line,  put  about  125  or  130  pounds  pressure  with  the 
cross-overs  closed,  and  opened  up  the  suctions  on  Nos.  5 
and  6  tanks.  That  was  to  see  if  there  were  any  leaks. 
There  was  absolutely  no  leaks  there. 

Then,  we  put  it  on  No.  1  line,  that  is  port  line  with 
cross-over  No.  7  closed  and  the  suctions  in  No.  5  and  6 
tank  opened,  and  there  was  no  leak. 

Q.     Did  you  go  down  in  ballast? 

A.     Ballast  and  the  contaminated  cargo. 

Q.  Now,  I  am  talking  about  the  initial  voyage  from 
Swan  Island  to  San  Pedro. 

A.     Yes.     We  went  down  in  ballast. 

Q.  Wlien  you  make  those  tests,  do  you  make  them 
with  the  tank  full  of  ballast  or  empty?  A.     Empty. 

Q.  Did  you  personally  go  down  in  the  vessel's  tanks 
on  the  Egg  Harbor  yourself  when  those  tests  were  made? 

A.  Yes.  1  would  alternate  with  my  second  pump 
man.  I  would  go  down  one  and  he  would  go  down 
another  one. 

Q.  And  with  respect  to  each  tank,  did  you  go  into  the 
tanks,  clear  across  the  two  wings  of  the  center? 

A.     Absolutely. 

Q.  Now,  when  you  arrived  at  San  Pedro,  do  you 
recall  what  cargo  was  loaded  there?   |223| 

A.  Yes.  We  took  on  Standard  oil  at  San  Pedro  and 
discharged  ballast  alongside  the  dock  and  loaded  diesel  oil. 

O.  Now,  do  you  remember  in  which  tanks  the  diesel 
was  loaded? 
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The  Court:     That  is  in  the  record. 

Q.  By  Mr.  Mack:  Now,  after  these  water  pressure 
tests  were  concluded  and  before  loading  was  commenced 
at  San  Pedro,  did  you  check  the  cargo  line  valves  on  the 
Egg  Harbor? 

A.  Absolutely.  When  I  finished  pumping  ballast, 
why,  I  set  the  valves  and  then  I  went  over  them  again 
with  Captain  Hogstrom,  Port  Captain. 

Q.  With  reference  to  the  No.  5  cross-over  valve,  did 
you  personally  set  those  yourself? 

A.  Yes.  I  was  right  there  when  they  were  closed 
and  I  sealed  them  personally. 

Q.     Were  they  shut  tight? 

A.     Yes,  with  wrenches. 

0.     Did  you  seal  those  personally  yourself? 

A.     Absolutely. 

O.     What  about  the  No.  7  cross-overs? 

A.     The  same  thing. 

Q.  Now,  Mr.  Hilligos,  on  those  Nos.  5  and  7  cross- 
over valves  on  the  Egg  Harbor,  is  there  some  kind  of  an 
indicator  referred  to  as  a  ''tell-tale"?  A.     Yes. 

Q.     Just  tell  us  what  that  is.   [224] 

A.  Well,  it  is  an  arrow  that  travels  on  the  valve  stem 
and  has  got  marked  on  it  "Shut".  "Half",  and  "Open" 
in  the  space  about  a  quarter  of  an  inch  apart,  and  when 
the  valve  is  shut,  why,  it  is  down  at  the  bottom  and  also 
near  the  bottom  of  the  threads,  not  quite  so  you  can  make 
sure  that  the  tell-tale  isn't  holding  the  valve  open. 

O.  Now,  can  you  tell  us  approximately  how  many 
turns  there  arc  on  that  No.  5  cross-over  valve  on  the 
Egg  Harbor?  A.     About  28. 


308  United  States  of  Anwrica  vs. 

(Testimony  of  A.  L.  Ililligos) 

Q.  And  if  the  cross-over  valves  were  open  in  four  or 
five  tanks,  can  you  tell  us  a])i)roxinialely  how  far  open 
the  valve  would  be? 

A.  Well,  in  four  or  five  tanks,  the  ^ate  wouldn't  be 
open  over  a  quarter  of  an  inch.  Well,  I  will  say  a 
(|uarter  inch  at  the  most  because  it  .c:oes  in  a  recess  of 
anywhere  from  a  half  inch  to  an  inch. 

O.  In  other  words,  the  <^ate  i::oes  down  at  the  bottom 
of  the  pipe  line  into  a  recess  of  a  half  inch  to  an  inch? 

A.     Yes. 

O.  Were  you  present.  Mr.  Hilli^os,  at  San  Pedro 
after  the  diesel  had  been  loaded  when  any  further  tests 
were  made?  A.     Yes. 

Q.     What  was  done  then? 

A.  1  and  Captain  Ho^strom  went  down  in  No.  4  tank, 
d(/wn  in  N(x  9  tank,  with  the  valves  open  t(^  make  sure 
there  1225]  was  no  contamination  in  the  car.i^o.  That  is 
jC^eneral  procedure  with  this  company. 

Q.     Were  you  down   there  personally? 

A.     Yes,  T  went  down  with  him. 

Q.  What  is  the  procedure  that  is  followed  to  check 
wJK'ther  tliere  are  any  leaks? 

A.  Well,  if  tiiere  is  any  leaks,  you  pimip  it  out  and 
open  the  valves  and  let  some  more  in  to  wash  out  the 
rust  or  accumulati(^n  underneath  tlie  valves  to  see  if  we 
can  seat  them  ti^ht.  and  we  will  wash  the  tank  with  a 
hand  hose  and  let  the  company  insjiector  look  at  the  tank. 
and  if  lie  passes  it.  why.  that   is  O.K. 

O.  Now.  when  yon  went  down  in  No.  4  tank,  is  there 
some  i)roce(lure  that  you  used  to  open  some  of  the  valves? 

A.  The  suction  valves  are  wide  open,  not  wide  open 
hut  enniinji  so  that  if  there  is  nn\-  leak  it  would  show. 
[226] 
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Q.  When  you  were  in  No.  4,  if  there  was  a  leak 
from  No.  5,  it  would  show  in  the  No.  4.     Is  that  right? 

A.     Yes. 

Q.  Now,  did  you  at  that  time  detect  any  leak  when 
you  were  down  in  No.  4  on  that  occasion?  A.     No. 

Q.  I  will  ask  you  the  same  thing  with  respect  to 
when  you   were  down   in   No.   9  on   that   occasion? 

A.     No. 

Q.  If  there  were  any  leaks  from  No.  8  into  No.  9, 
it  would  show.     Is  that  right?  A.     Yes. 

O.  Did  you  check  the  tanks  clear  across,  that  is,  center 
and   two   wings   in   both    No.   4   and    No.   9? 

A.     Absolutely. 

Q.  Now,  did  you  ride  the  vessel  on  up  to  Point  Wells, 
Washington,  after  you  had  been  at  El  Segundo? 

A.     Yes. 

Q.  And  when  you  arrived  at  Point  Wells,  did  you  do 
anything  with  respect  to  the  cargo  line  valves  on  the 
Egg  Harbor  before  discharging  operations  commenced? 

A.  Yes.  I  went  over  the  valves  personally  with  my- 
self and  my  second  pump  man.  We  set  all  the  valves 
to  discharge  and  then,  when  we  got  the  valves  set,  why, 
we  were  ready  to  start  discharging  when  the  man  on  the 
dock  gave  us  the  word  to —   [227] 

0.  Did  you,  at  any  time  up  at  Point  Wells,  person- 
ally check  the  No.  5  cross-overs  before  discharging 
commenced  ? 

A.  Well,  they  were  still  sealed,  tight  on  the  chain 
and  sealed,  and  that  is  all  that  could  be  done  so  far  as 
checking  goes.  You  couldn't  open  or  close  them  to  see 
if  they  were  open  or  closed. 

O.     Was  the  tell-tale  down  at  the  bottom? 

A.     Yes. 
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Q.  When  you  say  you  set  the  valves  for  discharge, 
what  do  you  mean  by  that? 

A.  Well,  when  you  load,  you  have  certain  \^lves  open, 
and  when  you  start  to  discharge,  why,  the  valves  have  to 
be  revised.     You  open  some  and  close  the  other  ones. 

Q.  In  discharging,  Mr.  Hilligoss,  say  with  reference 
to  the  diesel,  in  tanks  5,  6.  7  and  8,  was  the  discharging 
from  one  tank  across  at  a  time  or  from  all  tanks  at  the 
same  time?  A.     One  tank  across. 

Q.  So  that  if  \  understand  you  correctly,  discharge 
would  be  concluded  from  one  tank,  and  then  you  would 
take  the  next  tank  and  so  on.      Is  that  right? 

A.     Yes. 

Q.  Is  that  the  way  discharging  was  done  with  refer- 
ence to  the  gasoline  likewise?  A.  That  is  right. 
[228] 

Q.  Now,  did  you  leave  the  vessel,  Mr.  Hilligoss,  up 
there  at  Point  Wells  during  the  discharging  operations 
or  before? 

A.  I  left  before.  We  had  a  little  blow  going  in 
there  and  when  we  got  the  gangway  out,  why  I  left  the 
vessel. 

Q.     About  what  time  was  that,  would  you  say? 

A.     Oh.  about   11  :0(>  or  12:00  o'clock. 

Q.     Were   you   living   in   Seattle  at   the   time? 

A.     Yes. 

Q.      Did  ynu  go  over  to  see  your  people? 

A.     Yes,  sir. 

Q.  Now.  whom  did  you  leave  in  charge  of  the 
pumping?  A.     My  second  pump  man. 

().  With  respect  to  your  sc*cond  pump  man.  Mr.  (iitt- 
man.  1  think  you  called  him.  had  he,  to  your  knowledge, 
had  any  prior  experience  in  pumping  on  tankers? 
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A.  Yes,  approximately  two  years  on  another  ship 
with  me. 

Q.  Had  he  been  right  with  you  for  two  years  on 
another  vessel?  A.     Yes. 

Q.  Now;,  did  you  return  to  the  Egg  Harbor  any  time 
later  that  same  day? 

A.  Yes,  about  6:00  o'clock  in  the  evening,  why.  Bob 
Hicks  called  me  up  and  told  me  to  come  back  to  the  ship 
and  said  there  was  contamination  and  he  wanted  me  down 
there.   [229] 

Q.     Did  you  then  return  to  the  Egg  Harbor? 

A.     Yes. 

Q.  Did  you  go  there  from  your  people's  place  in 
Seattle  to  the  vessel? 

A.  Yes.  Just  as  soon  as  they  called,  why,  I  left.  I 
got  a  taxicab  and  went  right  out  to  the  dock. 

Q.  When  you  arrived  there,  whom  did  you  see  at  the 
vessel? 

A.  Bob  Hicks  was  there  and  those  two  gentlemen 
there. 

O.  Indicating  Mr.  Simonsen  and  Mr.  Kilbourn  here 
in  the  court  room?  A.     Yes. 

Q.  Did  you  at  that  time  or  at  any  time  subsequently 
that  evening  check  the  valves,  the  cargo  line  valves  of 
the  ship? 

A.  Yes.  Bob  Hicks  wanted  me  to  check  them  right 
away  and  I  wouldn't  do  it  until  Mr.  Stevens  got  there. 
T  wanted  Bob  Hicks  to  come  down  in  the  pump  room  with 
me    and  he  wouldn't  go. 

0.     Who  was  Mr.  Stevens? 

A.  Supervising  engineer  of  the  Keystone  Shipping  on 
the  West  Coast  while  they  \\ere  receiving  these  new  ships 
out  of  Swan  Island,  and  he  was  in  Seattle  at  the  time. 
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Q.     Did  Mr.  Stevens  arrive  some  time  after  that  time? 

A.     He  arrived  after  I  did. 

Q.  And  in  company  with  him,  did  you  go  down  into 
the  [230]  i)iimp  room?  A.     Yes. 

Q.     Did  anybody  else  go  down  with  you? 

A.     I  don't  recall. 

Q.     What  did  you  do  down  there? 

A.  Well,  we  checked  the  valves  to  see  if  they  were 
set  right,  which  they  were.  We  never  touched  a  valve 
in  the  pump  room. 

O.     Did  you  then  check  any  valves  on  deck? 

A.     We  went  over  all  the  valves  on  deck. 

O.  I  will  ask  you  if  you  checked,  yourself  personally, 
the  No.  5  cross-overs  at  that  time? 

A.     Absolutely.     They  were  still  chained  and  sealed  off. 

O.  And  did  you  test  the  No.  5  with  a  wrench  at  that 
time? 

A.  No.  The  way  they  were  chained  (^fl,  why,  you 
couldn't  oi)en  or  close  them  with  a  wrench  unless  you  took 
the  chains  off. 

Q.  Were  the  No.  5  cross-over  valves  shut  tightly  at 
that  time? 

.A.      Yes.     They  were  shut  very  tightly. 

Q.     How  about  the  No.  7? 

A.  The  same  way.  I  said  you  couldn't  put  a  wrench 
on  to  open  or  close  them,  hut  they  were  shut  tight 
originally  and  chained  off  and  I  didn't  break  the  seals  to 
check  them.   [2311 

O.      Now.  did  you  stay  on  the  vessel  that  night ?^ 

A.     Until  midnight. 

O.     Was  pumping  resumed  some  time  later? 

A.  Yes.  If  I  recall  right  it  was  resumed  around 
between  9:00  and  10:00  o'clock. 
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Q.     What  was  done  then? 

A.  Oh,  I  forget  who  it  was,  but  they  wanted  certain 
ullage  pumped  out  of  a  tank  to  wash  the  gangplank  off, 
and  we  did,  and  started  pumping  both  cargoes  again  and 
there  was  some  commotion  on  the  dock,  and  they  said  to 
shut  down,  it  was  contaminated  again,  so  we  did  and  we 
shut  down  a  while  longer  and  we  started  finally  pumping 
straight  diesel  oil. 

Q.  You  mentioned  some  commotion  on  the  dock. 
Can  you  elaborate  on  that  in  any  way?  Did  you  observe 
anything  on  the  dock?     What  do  you  mean  by  that? 

A.  Well,  I  am  not  familiar  with  Standard  Oil  docks, 
so  T  couldn't  say,  but  I  do  know  they  had  a  hose  crossed 
over  from  one  i)ipeline  to  another,  one  header  to  another 
header  and  it  seemed  like  when  we  were  pumping  for 
awhile,  why,  everything  went  fine. 

I  saw  a  fellow  open  a  valve  down  on  the  dock,  and  a 
few  minutes  after  that,  we  had  contamination  again.  It 
is  not  my  business  to  go  on  the  dock  and  check  to  see 
that  the  valves  are  correct.  I  have  got  no  business  on 
the  dock. 

The  Court :  Did  you  determine  what  was  the  cause  of 
the  contamination?  [232] 

The  Witness:  Well,  I  think  personally  the  contamin- 
ation was  ashore  in  Seattle.  Somebody  made  a  mistake 
ashore  in  Seattle.  It  wasn't  on  the  ship.  Either  some- 
body made  a  mistake  and  opened  the  wrong  valves,  or 
tliey  had  the  contaminated  cargo  in  Seattle  and  figured  it 
was  a  good  chance  to  get  rid  of  it. 

O.  Ry  Mr.  Mack:  Mr.  Hilligoss,  you  were  on  the 
ship  until  midnight  of  the  23rd?  A.     Yes. 

Q.     You  then  left  the  Egg  Harbor?  A.     Yes. 
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Q.     When  did  you  come  back? 

A.     8:00  o'clock  the  next  morning. 

Q.  And  did  you  stay  on  the  Egg  Harbor  then  for  any 
length  of  time? 

A.  1  stayed  on  until  it  was  finished  discharging,  and  I 
think  we  finished  discharging  the  following  morning 
around  7 :00  or  8 :00  o'clock. 

0.  That  would  be  the  discharge  of  all  products  from 
the  boat?  A.     Yes,  sir. 

O.  Mr.  Hilligoss,  during  your  experience  as  a  pump 
man,  have  you  ever  seen  valves  blanked  off  with  spec- 
tacles ? 

The  Court:     What  do  you  call  those? 

Mr.  Mack:     Spectacles. 

The  Court:  Don't  you  call  them  spectacle  flanges? 
[233] 

Mr.   Mack:     Yes,  spectacle   flanges. 

Q.  By  Mr.  Mack:  Have  you  ever  seen  blanked  ofi^ 
with  spectacle  flanges,  valves  comparable  to  the  5  and  7 
cross-over  valves  in  any  of  the  tankers  upon  which  you 
have  worked  in  discharging  difi^erent  grades  of  cargo? 

A.     No. 

O.  When  you  worked  for  the  Standard  Oil  Company 
of  New  Jersey,  did  their  vessels  carry  diflPerent  grades  of 
cargo  on  which  you  were  a  jninip  man? 

A.  Yes.  I  was  on  some  of  the  shi])s  run  out  of  the 
Gulf  up  north  carrying  as  high  as  10  diff"erent  cargoes, 
and  we  never  blanked  off  anything.  It  would  be  im- 
possible tc)  get  the  cargo  out  of  the  ship. 

Mr.  Mack:     Yon  mav  cross  examine. 
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Cross-Examination 
By  Mr.  Hall  : 

Q.  I  show  you  the  plat  marked  in  this  case  as 
Libelant's  Exhibit  9,  purporting  to  be  the  cargo  piping 
on  the  SS.  Egg  Harbor.  Your  testimony  is  that  you  left 
the  Egg  Harbor  at  Point  Wells  on  the  23rd  of  April 
between  11  :00  and  12:00  o'clock  in  the  morning? 

A.     That  is  right. 

O.  Your  testimony  is  that  at  that  time  valves  were 
set    for   discharging   the   cargo.     Is   that   correct? 

A.     Yes. 

O.  W^hich  tanks  were  you  going  to  unload  the  cargo 
from  [234]  first? 

A.     Well,  T  recall  it  was  No.  8.     That  was  the  diesel. 

O.  You  then  had  the  valves  set  for  unloading  the 
cargo  of  diesel  in  tank  8.     Ts  that  correct?  A.     Yes. 

Q.  Now,  how  about  the  gasoline?  Where  were  you 
going  to  unload  that?  A.     No.  2. 

O.  Did  you  have  valves  set  for  unloading  cargo  from 
any  other  tanks?  A.     Absolutely  not. 

O.  Now,  you  were  going  to  unload  the  diesel  through 
the  line  which  is  marked  on  this  plat  as  line  C,  were  you 
not? 

A.  No.  We  was  going  to  unload  through  this  line 
here. 

O.  You  are  now  pointinj[r  to  the  line  B.  Ts  that 
correct?  A.     That  is  correct. 

Q.  Tf  T  understand  you  correctly,  then,  the  diesel 
from  tank  8  was  to  he  unloaded  through  line  R.  Ts  that 
correct  ? 

A.  That  is  correct.  Wait  a  minute,  no.  Tt  would  be 
unloaded  through  this  line  here. 
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Q.     You  are  now  pointing  to  line  A.     Is  that  correct? 

A.     Yes. 

O.  Then,  your  testimony  is  that  the  diesel  from  tank 
\235]  8  was  to  be  unloaded  through  line  A.  Is  that 
right?  A.     Yes. 

O.  And  at  the  same  time  you  were  going  to  unload 
gasoline  from  tank  2  through  line  C.     Is  that  correct? 

A.     Yes.     No,  this  line  here. 

Q.  How  long  would  it  take  you  to  unload  the  entire 
cargo  in  tank  8?  A.     Approximately  6  hours. 

O.  How  long  would  it  take  you  to  unload  the  entire 
cargo  from  tank  2?  A.     The  same  thing.  6  hours. 

O.     When  did  you  set  these  valves? 

A.     About  10:00,  just  before  I  went  ashore. 

O.     About   10:00  o'clock?  A.     Yes. 

Q.     Then  you  went  ashore  shortly  after  10:00  o'clock? 

A.  Well,  by  the  time  they  got  the  gangway  out,  I 
think  it  was  around  11  :00. 

Q.  Did  you  leave  any  instructions  as  to  changing  of 
the  vaKes  for  the  unloading  of  the  other  tanks? 

A.     Yes,  sir. 

Q.     Who  was  to  do  that  unloading? 

A.      My  second  puni])  man. 

Q.     Your  second  ])unip  man?  A.     Yes. 

O.  ^'ou  left  it  for  him  to  make  the  change  when  the 
1236]  change  was  re(|uire(l  for  the  pur])ose  of  unloading 
cargo  from  some  other  tank? 

A.     The  man  is  a  senior  officer. 

O.  Wait  a  minute.  Will  you  answer  that  (juestion  if 
you  understand  it,  ])lease? 

A.     May  I  have  the  ([uestion  read? 

(Question  read.) 
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Q.  By  Mr.  Hall:  Will  you  please  answer  that  ques- 
tion yes  or  no,  and  then  you  may  explain  it. 

A.     No. 

Q.     You  didn't  leave  it  to  him?  A.     No. 

Q.     Who  did  you  leave  it  with? 

A.     The  chief  officer. 

Q.     His  name?  A.     Morris. 

Q.     Did  you  leave  it  with  anybody  else  besides  Morris? 

A.     No. 

The  Court:     What  did  Morris  have  to  do  with  it? 

The  Witness:  He  is  senior  officer  in  charge  of  dis- 
charging cargo.  We  only  assist  him.  T  tell  my  men, 
''You  do  this  and  you  do  that,"  but  if  the  senior  officer 
in  charge  wants  to  change  it,  he  has  got  the  authority 
to  change  it. 

The  Court:  Didn't  you  leave  any  instructions  with 
your  assistant  regarding  switching  over  to  the  other 
tanks  ? 

The  Witness :  I  told  him  to  switch  over,  yes,  from 
No.  8  [237]  to  7. 

The  Court:  For  instance,  T  understand  from  tank  8 
you  would  pump  from  this  line  marked  A  ? 

The  Witness :     Yes. 

The  Court :  How  would  that  diesel  oil  finally  reach 
your  outlet?     Just  trace  it  for  me. 

The  Witness:  These  master  valves  were  closed.  Tt 
would  come  up  through  here,  down  through  here,  into  the 
cargo  pumps,  and  finally  up  through  this  riser. 

The  Court:     Now,  about  No.  8,  where  would  it  go? 

The  Witness:  It  would  come  straight  hack  through 
here  and  through  this  pump  here  and  eventually  come  up 
through  this  riser  here  f indicating). 
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Q.  By  Mr.  Hall:  No,  before  you  left  to  go  into 
Seattle  on  the  23rd  of  April,  you  say  you  checked  the 
\alves?  A.     Yes,  sir. 

Q.     All  over  the  vessel  ?  A.     Yes,  sir. 

O.  When  you  say  "checked'*,  you  mean  you  looked  at 
them  ? 

A.     I  do  not  mean  T  looked  at  them.     T  checked  them. 

O.     What  do  you  mean  by   ''check"? 

A.  Put  a  wrench  on  to  make  sure  they  are  closed 
except  the  ones  I  want  to  be  open. 

Q.  On  this  plat.  Libelant's  Exhibit  9,  there  are  a 
lot  of  little  circles  shown  (^n  what  purports  t(^  be  the  deck 
[2Z?^]  of  the  vessel,  on  the  upper  half  of  the  plat? 

A.     Yes. 

Q.  Now,  before  you  left  the  vessel  that  morning, 
then,  your  testimony  is  that  you  put  a  wrench  on  those 
valves?  A.     That  is  right. 

Q.     All  of  them?^  A.     That  is  right. 

O.  Rut  you  didn't  put  a  wrench  on  the  valves  in  the 
cross-overs   in   the   No.    5   tank,   did   you? 

A.  Tt  was  impossible.  I  ])ut  one  on  them  in  Pedro 
and  made  them  ti^ht  and  when  T  had  them  chained,  you 
couldn't  open  or  close  them  unless  you  broke  the  seal. 

The  Court :  How  do  you  account  for  the  fact  that 
they  were  found  partially  open? 

The  ^^^itness:     That  is  something  I  don't  know. 

The  Court:     You  knew  about   that,  didn't  you? 

The   Witness:      I   didn't    know   abcnit    it   until    today. 

O.  Ry  Mr.  Hall :  What  time  did  you  return  to  the 
vessel  from  Seattle  on  the  evening  of  April  23rd? 

A.     Approximately  6:00  (^'clock.  or  a  little  after  6:00. 

O.     \\^\s  there  any  discharging  going  on  then? 

A.     No. 
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Q.  Were  both  Mr.  Stevens  and  Mr.  Hicks  there  at 
the  time? 

A.  No.  Mr.  Hicks  was  there  and  Mr.  Stevens  ar- 
rived shortly  after  I  did.  [239] 

Q.     Now,   as   I   recall   your   testimony,   you   said   they 
started  to  discharge  both  cargoes  again.     Is  that  correct? 
A.     That  is  right. 
Q.     When  did  that  occur? 

A.  Oh,  I  couldn't  give  you  the  time  on  it,  but  it  was, 
I  w^ould  say,  around  8:00  o'clock. 

Q.  How  long  did  they  discharge  two  cargoes  when 
they  recommenced  before  they  stopped  again? 

A.  That  is  hard  to  say,  too.  It  was  approximately  a 
half  hour.  I  wouldn't  say  that  was  the  exact  time, 
because  it  has  been  so  long  ago. 

Q.     It  might  have  been  five  minutes? 
A.     No,  no.     It   was  longer   than   that.     We   pumped 
about  10  or  12  feet  out  of  the  tank. 
Q.     What's  that? 

A.  I  would  say  we  pumped  about  10  or  12  feet  out  of 
the  tank.     It  was  about  a  half  hour  anyway. 

Q.     W^ere  they  still  pumping  from  tank  2  and  tank  8? 
A.     Tank  8  and  tank  4. 

0.  Oh.  There  had  been  a  change  from  tank  2  to 
tank  4  then?  A.     Yes. 

O.     When  did  that  change  occur? 

A.  When  they  wanted  to  wash  nut  the  gasoline  line  in 
the  No.  4  tank. 

O.     Were  you  there  when  that  change  occurred?  [240] 

A.     Yes. 

Q;     What  time  did  it  occur? 

A.     It  occurred  just  before  we  started  pumping. 
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Q.     Had  tank  3  been  emptied? 

A.  That  is  somcthinj^-  I  couldn't  say.  I  don't  re- 
member. 

Q.     Why  did  they  punij)  from  tank  2  to  tank  4? 

A.  1  couldn't  tell  you.  It  was  talked  over  among 
Stevens,  Hicks,  our  mate,  and  those  two  gentlemen  there. 
They  were  the  ones  who  decided  why  it  should  be  done 
that  way. 

The  Court :  ^'ou  say  there  was  a  commotion.  What 
do  you  mean  by  that?  You  said  there  was  a  commotion, 
somebody  said  there  was  contamination  and  to  shut  down 
again.     Is  that  the  commc^tion  you  meant? 

The  Witness:  We  were  pumping  for  awhile  and  I 
heard  somebody  holler  down  on  the  dock  to  open  some- 
thing up,  and  I  looked  (n-er  and  they  had  a  hose  from  one 
])i])C'  line  to  another,  and  I  saw  this  fellow  open  the  valve 
and  it  wasn't  but  a  few  minutes  after  that  that  we  had 
contamination  again. 

The  Court:     W^ell,  did  you  see  Mr.  Hicks  down  there? 

The  Witness :  No.  He  wasn't  down  there.  He  was 
aboard  the  ship. 

The  Court:      He  didn't  go  down  there  at  any  time? 

The  Witness :     On  the  dock,  no. 

The  Court:  Tie  didn't  go  down  to  see  whether  there 
was    1 241  I    contamination  or  not? 

The  Witness:  Not  to  my  knowledge.  I  couldn't  say. 
I  was  on  rleck.  He  could  have  because  he  was  with  these 
gentlemen  here. 

The  Court:  .^(^  far  as  you  know,  he  obser\ed  the 
contamination  himself? 

The  Witness:     Yes.  so  far  as  T  kncnv. 

The  Court :     Proceed. 
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Q.  By  Mr.  Hall:  What  time  of  the  day  was  that 
when  that  commotion  occurred? 

A.  Well,  it  was  shortly  after  8:00  o'clock,  after  we 
had  started  pumping. 

Q.     Was  it  dark?  A.     Yes. 

Q.  When  you  say  you  saw  somebody  opening  a  valve, 
describe  to  us  where  that  valve  was. 

A.     About  25  to  30  feet  from  w^here  I  was. 

Q.     Was  it  on  a  dock  header? 

A.     Yes,  it  was  on  a  dock  header. 

O.     Whereabouts  on  the  dock  header? 

A.  Well,  the  pipeline  runs  paralled  with  the  dock. 
There  was  a  header  coming  up  off  a  tee. 

O.  T  asked  you  where  it  was  on  the  header.  You 
said  the  valve  was  on  the  header.  Whereabouts  on  the 
header  was  it?  A.     In  the  middle  of   the   header. 

[242] 

Q.  Which  header  was  it,  the  one  connected  with  the 
gasoline  hose  or  the  diesel  hose? 

A.  That  is  something  I  couldn't  tell  you.  I  told  you 
it  was  a  hose  hooked  up  from  one  pipe  line  on  the  dock  to 
another  pipe  line  on  the  dock,  and  T  am  unfamiliar  with 
Standard  Oil  docks,  so  I  can't  tell  you  what  line  it  was 
connected  to. 

Q.  Now,  when  you  say  a  hose  connected  from  one 
line  to  another,  you  mean  hose  and  not  pipe? 

A.     Yes. 

0.     It  was  a  hose  on  the  dock?  A.     Yes. 

Q.     Leading   from   one   pipe   to   another    pipe? 

A.     Yes. 

O.  Where  was  the  valve  in  the  hose,  whereabouts  in 
the  pij^c?  A.     Tn   the  pipe  line   in   the  header. 
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O.  Did  the  hose  lead  from  the  header  or  from  some 
pipe  to  another  pipe? 

A.  Well,  T  can  see  you  are  \ery  unfamiliar  with  pipe 
lines,  but  a  pipe  line — 

O.     You  enlighten  me,  then. 

A.  A  pipe  line  has  what  1  call  a  header.  It  has  a 
tee  coming  off.  a  valve,  an  ell.  a  header,  and  a  hose  was 
hooked  up  to  the  header  to  the  valve  to  the  tee  in  the 
pipe  line.  [243] 

Q.     Where  did  the  hose  go? 

A.     To  another  header. 

Q.     On  the  same  dock? 

A.     Yes,  approximately   10  or   12  feet  away. 

O.  Did  you  see  any  hoses  connected  with  headers 
leading  to  the  vessel?  A.     Yes. 

Q.  Were  they  the  same  headers  that  you  have  been 
talking  about  in  connection  with  those  hose  from  one  pipe 
to  another?  A.     No. 

O.     Where  were  you  when  you  saw  all  this? 

A.     .Standing  up  on  deck  looking  right  down  on  them. 

The  Court :     Did  you  make  any  comment  ? 

The  Witness :     Yes,  T  made  a  comment. 

The  Court:     To  whom? 

The  Witness:  Three  or  four  people  standing  around 
there.      T  don't  know  who  they  were. 

The  Court  :  Did  you  make  any  comment  to  the  men 
that  were  connecting  u])  tlie  two  lines? 

The  W'itness:  Yes.  I  asked  them  what  they  were 
doing. 

The  Court:     What  was  the  answer?^ 

The  Witness:  They  said.  "Well,  just  our  regular  gas 
line."     Tliat  i-  all  that   thev  said. 
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The  Court:  Did  you  make  any  comment  at  that  time 
that  the  contamination  was  being  caused  by  the  way  they 
were  con-  (244 J  necting  up  their  pipe  line? 

The  Witness :     Yes. 

The  Court:     To  whom? 

The  Witness:  These  gentlemen  was  standing  there, 
and  my  big  bosses  was  standing  there,  and  I  said,  ''I 
think  it  is  coming  from  the  tanks  off  shore  there." 

The  Court:  When  you  speak  about  the  header  on 
these  pipe  lines,  you  mean  that  portion  to  which  they 
coupled  on  the  hose  to  their  pipe  line? 

The  Witness :  Yes,  sir.  That  is  my  definition  of  a 
header. 

The  Court :  If  it  was  in  a  garden,  you  would  call  it 
the  faucet? 

The  Witness:     Yes. 

The  Court:  The  same  thing  as  coupling  the  hose 
together  ? 

The  Witness  :     Yes,  sir. 

The  Court :  Did  you  notice  whether  there  were  two 
couplings  there  or  just  one? 

The  Witness :  Where  it  came  up  from  this  pipe  line 
that  I  am  looking  at,  why,  it  was  down  the  dock  about 
15  or  20  feet,  and  the  Standard  Oil  at  Point  Wells,  I 
guess  there  is  four  or  five  pipe  lines  on  the  dock. 

Well,  T  never  went  down  the  dock  and  traced  it  because, 
as  T  say,  it  is  none  of  my  business.  T  have  got  no  au- 
thority on  the  dock. 

The  Court:  But  you  had  some  responsibility  in  that 
[245]  respect?  You  knew  that  as  soon  as  contamination 
developed  the  first  thing  they  would  do  would  be  to  claim 
that  it  had  been  contaminated  aboard,  didn't  you? 
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The  Witness :     Yes. 

The  Court :  What  did  you  do  to  protect  yourself  from 
the  responsibiHty  for  the  contamination?  Did  you  do 
anything  y^  Did  you  just  say  it  was  their  business  and  let 
them  alone? 

The  Witness:     No.     I  mentioned  it  to  Stevens. 

The  Court:  All  riglit.  Now.  the  hose  from  the  deck- 
hooks  into  a  pipe  line  like  two  pencils  together? 

The  Witness:     Yes,  sir. 

The  Court:     And  there  were  two  of  those  coming  out? 

The  Witness :     Yes. 

The  Court  :  And  you  claim  that  there  was  a  hose 
connecting  the  two? 

Tlie  Witness :  No,  farther  down  the  dock.  These 
pipe  lines  all  run  down  the  dock  parallel,  and  some  of 
them  go  down  underneath  the  dock  and  into  tanks,  and 
further  down  they  will  <::o  to  more  tanks,  and  down  the 
(lock  about  40  feet  from  where  our  ship's  horses  was  con- 
nected to  the  dock  pipe  line,  there  was  another  hose 
crossed  imm  one  header  to  another  header  across  the 
pipe  lines.  That  is  where  this  fellow  o])ened  a  valve.  T 
saw  him  open  a  valve  and  close  it. 

The  Court :  You  have  learned  that  the  cross-over 
valves  on  tank  5  were  found  ])artially  open?  [246] 

The  Witness :      .So   I  heard  today,  yes,  sir. 

The  Court:  And  you  know  that  the  mate  was  dis- 
charged over  this,  don't  you? 

The  Witness:     Yes. 

The  Court:  Vet  y(ni  don't  kncnv  how  those  valves 
came  to  be  loosened? 

The  Witness :  No.  because  I  and  Captain  Hogstrom 
in  Pedro  set  those  \al\es  up  tight  \\\\h  wrenches  anrl  put 
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chains  on  them,  and  when  I  finally  broke  the  seals  in  El 
Segundo  after  the  round  trip,  it  took  three  men  on 
wrenches  to  open  them.     So,  that  is  all  I  can  say. 

The  Court:     That  is  all. 

Mr.  Hall :     That  is  all. 

Mr.  Mack:     I  have  a  few  more  questions. 

Re-Direct    Examination 
By  Mr.  Mack: 

O.  During  discharge  operations  on  the  Egg  Harbor 
there,  was  any  record  kept  by  the  vessel  of  ullages  in  the 
vessel's  tanks  at  different  intervals?  A.     No,  sir. 

Q.  In  other  words,  you  started  discharging  and  no 
record  was  kept  at  any  time  of  how  much  was  in  each 
of  the  tanks? 

A.  No,  except  like  when  I  am  pumping  now,  we  are 
on  the  South  Pacific  run,  and  when  T  finish  a  tank,  we 
take  a  record  of  it.  [247] 

Q.     You  take  a  record  of  the  time? 

A.  Yes.  However,  where  we  are  pumping  out  one 
cargo  at  one  dock,  we  never  take  no  time  except  the  time 
it  started  and  the  finishing  time. 

Q.  When  discharge  of  both  products  was  commenced 
there  within  a  short  time  of  one  another  on  the  afternoon 
of  the  23rd,  was  one  pump  discharging  one  product  each? 

A.     Yes,  sir. 

Q.  And  on  the  Egg  Harbor,  what  is  the  approximate 
capacity  of  the  pumps:  that  is  one  pump? 

A.  Well,  the  pumpers  say  v3.000  barrels  an  hour,  but 
the  best  T  have  ever  been  able  to  get  out  of  them  is 
around  2,800  barrels  an  hour. 

O.  That  is  the  maximum  that  you  developed  in  your 
pumping  experience?  A.     That  is  right. 
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Q.  Would  that  apply  equally  to  gasoline  and  diesel 
furnace  oil? 

A.  Yes,  up  to  a  certain  pressure.  Of  course,  the  more 
pressure  built  up.  the  slower  you  are  going  to  pump. 

Mr.  Mack:      T  think  that  is  all. 

The  Court :  There  were  a  C(Uiple  of  spectacle  flanges 
there  that  were  open,  were  they  not? 

The  Witness:     Yes,  sir. 

The  Court:     Why  were  they  not  closed? 

The  Witness:  Well,  1  can  explain  that  to  you.  These 
[248]  are  ])ipe  lines  coming  into  the  pump  room.  Your 
spectacles  are  here.  Your  pipe  lines  go  here.  Then  your 
pipe  lines  continue  on.  Here  is  your  sea  cocks.  So,  you 
got  a  line  running  clear  across  the  pump  room.  You 
have  two  valves,  one  here  for  what  you  would  call  the 
No.  3  line  and  one  for  the  No.  2  line  and  No.  1  for  the 
No.  1  line.     They  are  individual  valves. 

The  law  will  not  let  you  blank  them  off,  for  some  un- 
known reason.     I  don't  know  why. 

The  Court :  Do  you  know  why  those  flanges  were  put 
in  there? 

The  Witness  :      1  could  never  figure  that  out,  sir. 

The  Court :  You  are  familiar  with  the  rulings  now 
to  the  effect — 

The  Witness:     They  still  liave  to  be  in  there  sealed. 

The  Court  :  WwX  it  is  the  re(juirement  now  on  these 
government  tankers  that  these  flanges  are  t(^  be  set  closed. 
Are  you  familiar  with  that  ruling? 

The  Witness:  No,  I  am  not,  but  we  have  got  the 
same  on  this  shij)  here.  Last  night  T  was  pumping  (uit  a 
No.  9  tank  with  those,  and  not  with  the  No.  3  pump. 
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Q.  By  Mr.  Mack:  Now,  you  are  talking  about  the 
present  ship  you  are  on  now? 

A.  Yes.  That  shows  us  they  are  not  in  there  for  ab- 
solutely any  good,  because  I  was  coming  right  back  here 
from  another  line.   [249] 

Q.  From  what  you  say,  Mr.  Hilligoss,  when  the  spec- 
tacle flanges  in  the  pump  room  are  set,  you  can  still  pump 
around  them  from  another  line? 

A.     I  can  still  go  around  through  them. 

Mr.  Mack:     That  is  all. 

The  Court :     That  is  all. 

(Witness  excused.) 

The  Court:     Any  further  evidence,  gentlemen? 

Mr.  Mack:  I  want  to  ask  Mr.  Kilbourn  a  few  more 
questions  as  my  own  witness. 

The  Court:  I  didn't  continue  this  to  give  you  a  new 
start. 

Mr.  Mack:     This  is  the  end,  if  the  Court  please. 

FRED  R.  KILBOURN, 

called  as  a  witness  by  and  on  behalf  of  the  respondents, 
having  been  previously  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct   Examination 
By  Mr.  Mack: 

O.  ATr.  Kilbourn,  ])rior  to  the  arriwil  of  the  Egg 
Harbor  u])  there  at  Point  Wells  on  April  23rd,  1943, 
had  you  had  any  experience  with  contaminated  cargoes 
from  vessels? 

A.  Any  experience  with  contaminated  cargoes  from 
vessels  ? 
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Mr.  Hall:  1  submit  thai  is  immaterial,  if  the  Court 
please.     It   is   raising  collateral   issues.    [250] 

The  Court:  I  think  within  a  specified  i)eriod — the 
only  thing  we  are  interested  in  was  April.  I  presume 
your  (|uesti()n  was  directed  to  the  witness  to  show  that 
the  tanks  were  already  contaminated? 

Mr.  Mack:  No.  My  idea  was  to  show  if  they  had 
any  experience  with  it  before,  and  charge  them  with 
knowledge  of  what  they  should  do  when  they  first  learned 
of  a  contamination  coming  off  the  vessel. 

The   Court:     You   may   answer   the  question. 

The  Witness:  Yes.  I  think  we  had  one  about  1939. 
There  was  a  cargo  of  road  oil  come  up,  and  if  you  under- 
stand road  oil  i\IC2,  it  is  a  cut  hack,  and  SC2  is  shipped 
up.  MC2  is  i)ut  in  an  SC2  tank,  hut  the  master  ganger 
was  not  directed  until  we  g(^t  information  from  the  home 
office  some  three  days  later  that  the  SC2  was  shipped  up 
north  and  the  MC2  or  vice  versa.  I^ovvever,  that  was 
something  jmt  in  the  wrong  tank.  That  was  a  con- 
tamination caused  by  putting  one  on  top  of  the  other. 

The  Court :  Did  you  ever  have  a  condition  where  a 
tanker  arrived  and  the  product  was  contaminated? 

The  Witness :     No.  sir.      I  never  had  one. 

O.      j)y   Mr.    Mack:      Not   i)rior   to  this  occasion? 

A.     No. 

Q.  But  in  your  experience  in  the  oil  industry  you  have 
heard  oi  that   happening,  haven't  you? 

The  Witness:     Of  a  boat  being  contaminated?  1251] 

O.     ^\'s.  A.     No.     1  never  have. 

0.     That  is  prior  t(^  the  Egg  Harbor? 

A.     Xo.     The  first  one  I  run  into  was  the  \\^£^  Harbor. 
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Q.  Now,  can  you  give  us  an  idea,  Mr.  Kilbourn,  on 
this  plat  of  your  layout  up  there,  how  far  it  is  from  the 
dock  over  to  the  gasoline  tanks  61  and  62? 

A.  Oh,  I  would  say  I  imagine  it  is  2500  feet,  and 
maybe  3,000. 

Q.  The  gasoline  lines  that  are  depicted  on  here  in  red, 
are  those  underground  or  surface?  A.     Surface. 

Q.     All  surface? 

A.  All  surface  except  they  are  under  docks  here,  and 
come  on  the  surface  all  the  way.  We  have  all  of  our 
lines  on  the  surface  so  we  can  detect  any  leaks. 

0.  With  reference  to  the  blue  lines  indicated  on  this 
plat  No.  1,  how  far  is  it  from  your  dock  up  to  tank  8? 

A.     Oh,  T  would  say  it  is  around  7  or  8  feet. 

O.     How  far  to  tank  41  ? 

A.  Oh,  T  would  say  another  7  to  8  feet.  It  is  kind 
of  a  round  about  way. 

O.     Are  those  diesel  lines  surface  or  underground? 

A.  The  only  place  it  is  underground — it  is  all  on  sur- 
face except — no,  by  George,  they  are  all  above  ground. 

0.  What  is  the  terrain  there?  Is  that  all  level  or 
[252]  on  hills? 

A.     No.     It  is  dredged  land.     It  is  sandy  dredged  land. 

O.  ^Ir.  Kilbourn,  is  my  understanding  correct  that 
prior  to  discharging  operations  commencing  from  the  Egg 
Harbor,  you  had  taken  no  samples  from  shore  tank 
No    8?  A.     No  samples  from  shore  tank  No.  8. 

Q.     And  you  had  made  no  tests  from  shore  tank  8? 

A.     No. 

The  Conrt :  \(m  say  you  liad  been  making  regular 
deliveries  ? 
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The  Witness:  Yes.  Two  days  prior,  we  had  finished 
pumping  those  tanks.  We  pumped  down  to  what  we  call 
bottom. 

The  Court:  Those  were  storage  tanks  and  you  con- 
tinued to  use  them  and  fill  the  orders  of  your  customers 
from  those  tanks? 

The  Witness:     That  is  right. 

O.  By  Mr.  Mack :  The  same  is  true  on  the  samples 
or  tests  not  bein^  taken  before  discharge  relative  to 
gasoline  in  shore  tank  62?  A.     That  is  right. 

O.  Now,  is  my  understanding  correct  that  from  the 
time  you  or  the  men  under  your  supervision  first  started 
to  take  samples  of  the  diesel  which  continued,  as  I  under- 
stand it,  all  through  the  night  of  the  23rd  and  the  follow- 
ing day,  they  never  detected  from  any  of  the  samples  or 
tests  that  they  made  that  anything  was  wrong  with  the 
diesel?  [253]  A.     That  is  right. 

O.  Now,  have  you  changed  that  method  of  sampling 
and  testing  since  the   Egg  Harbor? 

A.  No.  but  we  do — we  go  alxxird  the  boat  and  take 
samples  of  what  we  call  "outside  boats"  since  the  Egg 
Harbor  and  make  flash  tests  of  the  diesel  that  is  in  the 
tanks  of  the  boats  that  come  in  there  but  we  still  control 
the  dock  deliveries  by  sample  by  vision. 

O.  Well,  what  was  the  i)urp()sc  in  taking  the  samples 
then  as  you  did  after  discharge  commenced  relative  to  the 
diesel ? 

The  Court :  You  only  put  your  hand  on  a  hot  stove 
once,  and  you  learn  after  that  not  to  put  it  on  again, 
counsel. 

Mr.  Mack:  That  is  true,  your  Honor,  but  I  have  been 
trying  to  figure  out  if  the  samples  didn't  help  them  any, 
what  was  the  purpose  in  taking  them? 
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The  Witness :  May  I  say  on  that  that  the  gasoline  is  a 
sHghtly  different  color  than  the  diesel  and  that  was  the 
only  thing  we  were  worrying  about.  We  watched  to  see 
if  there  was  any  chance  of  gasoline  going  in  there  and 
WT  could  catch  it,  but  in  making  a  slight  mixture  as  they 
did  in  that  case,  the  quantity  of  gasoline  wouldn't  show 
up  in  the  diesel. 

Q.  By  Mr.  Mack:  So  far  as  the  gasoline  was  con- 
cerned, you  readily  detected  the  change  in  color? 

A.  Yes.  A  larger  percentage  of  diesel  went  into  the 
gasoline  than  did  the  gasoline  into  the  diesel.  It  was 
quite    [254]    brown.     It   looked   almost   like   diesel. 

Mr.   Mack:     That  is  all. 

Cross-Examination 
By  Mr.  Hall: 

Q.  Did  you  at  that  time  have  a  hose  on  the  dock  for 
the  purpose  of  connecting  any  of  these  pipe  lines  on  the 
dock? 

A.  I  don't  know  whether  we  had  one  at  that  time  or 
not,  but  we  often  do  have  a  hose  from  what  we  call  our 
16-inch  line  to  our  8-inch  line  in  case  we  are  loading  a 
small  cargo  vessel  from  that  dock  line.  Then,  we  put  it 
from  one  header  to  another  on  our  gasoline  line.  We 
may  ])ut  a  line  across  here.  There  are  two  gasoline  lines 
there.  They  are  absolutely  separate.  We  can  go  around 
here  to  a  vessel  down  here,  but  there  is  so  much  back 
pressure  running  through  the  ])ump  that  we  oftentimes 
put  a  cross-o\er  line  from  one  header  to  the  other  down 
here  to  take  the  cargo  down  here. 

Q.  Then  that  cross-over  by  means  of  the  hose  would 
be  from  one  <^asoline  to  another  gasoline  line? 

A.     Yes. 
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The  Court:  What  would  prevent  you  from  using 
that  .same  house  to  connect  up  the  diesel  oil  with  the 
gasoline? 

The  Witness:  That  is  something  we  watch  out  for. 
There  is  a  decided  color  in  the  header. 

The  Gmrt :      It   is  the   same   size   pipe? 

The  Witness:  Yes,  the  same  size  ])ipe,  6-inch  header 
but  with  a  red  head  with  gasoline  and  a  decided  green 
head  [255]  for  diesel.  and  at  this  point  there  is  no  diesel 
header  near  that  gasoline  cross-over  valve. 

The  Court :     How  far  is  the  one — 

The  Witness :  I  imagine  it  was  30  or  40  feet.  That  is 
used  (juite  often.  For  that  matter,  we  leave  the  hose 
there  in  case  of  a  boat  coming  in  so  we  can  pump  from 
this  big  cargo  line.  We  can  draw  up  here  in  case  of  a 
little  boat  coming  in  and  we  could  run  it  up  through  the 
]3ump  house.  However,  I  don't  remember  any  hose  there 
at  this  time. 

The  Court :  Were  you  there  in  the  evening  at  the 
time  that  the  i)umi)er  returned  and  they  started  uj)  the 
second  time? 

The  Witness:      1  was  there  until  way  after  midnight. 

The  Court:  Did  you  see  any  connecting  hose  used 
between  the  lines? 

The  Witness:  1  doni  know  whetlier  the  hose  was 
there,  because  we  often  have  it  there. 

The  Court:      Did  you  see  it  in  use? 

The  Witness  :      I  don't  remember. 

The  Court  :  \'ou  would  know  whether  it  was  being 
used  to  connect  up  one  line  with  another? 

The  Witness:  1  would,  but  1  can't  remember  this 
special  one. 


Standard  Oil  Company  of  California,  etc.         2>2>2) 

(Testimony  of  Fred  R.  Kilbourn) 

The  Court :  I  know,  but  you  heard  the  pumper's  testi- 
mony. What  do  you  know  about  that  fact?  He  said  he 
saw  somebody,  and  in  your  presence,  make  that  connec- 
tion that  caused  the  contamination.  [256] 

The  Witness:  The  connection  would  be  made  prior 
to  the  pumping  of  the  boat.  It  would  remain  there  until 
the  boat  got  through  pumping,  if  there  was  any  connec- 
tion made. 

The  Court:  You  couldn't  make  it  while  the  pumping 
was  going  on? 

The  Witness :  Yes,  if  we  turn  off  a  valve,  but  that  was 
on  at  the  time. 

The  Court:  This  witness  has  testified  that  he  saw 
some  of  your  men  deliberately  connect  up  the  diesel  line 
with  the  gasoline  line. 

The  Witness :     That  is  wrong. 

The  Court:     Do  you  know  that  to  be  a  fact? 

The  Witness:     Yes,  I  know  that  to  be  a   fact. 

The  Court:     How  do  you  know  it? 

The  Witness :  Tt  wouldn't  affect  the  test  of  contamina- 
tion if  it  was  connected  up  that  way,  your  Honor. 

The  Court:  You  mean  the  test  was  taken  before  it 
reached  that  point? 

The  Witness:     Yes. 

Mr.  Hall :  T  was  about  to  ask  him  that,  but  I  think 
it  was  clear  that  the  tests  were  taken  at  the  end  of  the 
ship's  hose  before  it  reached  the  first  header  on  the  dock. 

The  Witness :     Yes. 

O.  Ry  Mr.  Hall:  And  those  were  the  tests  taken 
wlien  tliey  resumed  pum])ing  of  the  double  cargo  of  both 
l)roducts  at  9:30  or  whenever  it  was?   [257] 

A.     That  is  right. 
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The  Court :  And  you  make  the  test  at  the  point  where 
your  hose  couples  on  to  the  ship's  connections? 

The  Witness:  We  make  it  where  our  hose  coming 
from  the  ship  down  to  the  header  before  it  goes  into  the 
])ipc'  line,  and  that  is  as  the  gas  comes  directly  from  the 
boat,  before  it  gets  into  our  i)ipe  line. 

The  Court :  And  there  is  no  way  to  make  a  connection 
there  with  another  line? 

The  Witness:  No,  absolutely  not.  The  connections 
are  made  60  to  70  feet  from  these  risers  as  they  come  off 
the  boat. 

The  Court:     Any  further  questions? 

Mr.  Hall :     No. 

Mr.  Mack:     No  further  questions. 

The  Court:     That  is  all. 

("Witness  excused.) 

The   Court:     Any   further   evidence,   gentlemen? 

Mr.   Mack :     The  respondent  has  no  further  evidence. 

Mr.  Hall :  The  other  day  ycuir  Honor  asked  if  we 
Avould  prepare  a  statement  with  respect  to  attorney  fees. 
I  have  handed  counsel  a  copy  of  this  statement,  and  T 
believe  that  he  will  stijuilate  that  if  a  member  (^f  (Uir 
firm  were  called,  that  member  would  testify  in  accordance 
\\\\h  this  memorandum  which  I  have  now  filed  with  the 
clerk,  which  is  labeled  Schedule  C.    [258] 

Mr.  Mack:  (^f  ccnirse,.  I  was  handed  a  copy  of  this 
statement  by  Mr.  Hall  just  before  the  court  convened  this 
afternoon    and    looked    it    over   hastily. 

I  will  stii)iilate  that  if  Mr.  Hall,  who  is  a  member  of 
their  firm,  were  called,  he  winild  so  testify  subject,  how- 
ever, [n  my  objection  to  any  e\idence  relative  to  attorney 
fees. 
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The  Court:  Well,  that  is  a  point  of  law  that  we  will 
settle  afterwards. 

Mr.  Mack:  I  am  just  making  the  objection  for  the 
record,  if  the  Court  please. 

The  Court:  The  Court  will  take  that  into  con- 
sideration. 

Now,  Mr.  Mack,  you  were  going  to  check  the  figures 
on  Schedules  A  and  B  so  that  you  would  be  in  a  position 
to  ascertain  whether  you  have  any  objection  to  the  method 
of  calculation  set  forth. 

Mr.  Mack:  T  looked  those  over,  if  the  Court  please, 
and  T  would  want  to  ask  Mr.  Hall  a  couple  of  questions 
about  them  because  it  wasn't  quite  clear  to  me  the  way 
they  were  figured.  In  other  words,  T  didn't  know,  and 
what  T  am  interested  in  is  whether  those  are  actually  the 
accountant's  figures  as  to  costs  on  the  reduced  amounts, 
or  whether  it  is  a  percentage  proposition.     T  wasn't  clear. 

Mr.  Hall :  Those  are  the  accountant's  figures.  The 
only  percentage  figure,  as  T  understand  it,  is  in  the  item 
with  respect  to  handling  charges  at  Point  Wells  in 
Schedule  B,  which  is  an  item  of  $335.00  on  this  schedule, 
and  in  our  [259]  stipulation  of  December  6,  1944,  it  was 
$400.00  odd  dollars.     Now,  that  has  been  prorated. 

All  other  items  on  Schedule  B  are  accountant's  figures 
kept  in  the  same  way  that  the  group  figures  wTre  com- 
puted in  paragraph  7  of  our  stipulation  of  December  6th. 

Mr.  Mack:  T  have  been  all  over  those  figures  in  great 
detail  before  the  trial,  and  on  Mr.  Hall's  statement  that 
that  is  the  fact  T  am  willing  to  agree  to  it,  namely,  that 
the  ])rr)per  witness,  if  called,  would  testify  to  those 
figures  there  in  Schedule  B. 

Mr.  Hall:  W^ill  that  be  given  an  exhibit  numlx^-,  if 
the  Court  please,  this  Schedule  C  which  T  have  just 
handed  in  ? 

The  Court :     It  mav  be  next  in  order. 
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(The  document  referred  to  was  marked  Libelant's  Ex- 
hibit 15,  and  was  received  in  evidence.) 

(LIBELANT'S  EXHir>n^  XO.  L^] 

SCHEDULE  C 
STATEiMENT  RELATIVE  TO  THE  SER\^ICES 
RENDERED  BY  THE  FIRM  OF  LAWLER, 
FELIX  &  HALL,  AS  ATTORNEYS  F(3R  LI- 
BELANT IN  STANDARD  OIL  COMPANY  OF 
CALIFORNIA  V.  UNITED  STATES  OF  AMER- 
ICA, ET  AL— FEDERAL  DISTRICT  COURT 
NO.  3490-BH 

llie  services  of  libelant's  attorneys  were  rendered  over 
a  period  beginning  March  6,  1944,  on  which  date  infor- 
mation that  the  vessel  SS  "Egg  Harbor"  had  arrived  or 
was  about  to  arrive  at  the  Port  of  San  Pedro,  necessi- 
tated that  a  member  of  the  firm  devote  his  exclusive  and 
])r()m])t  attention  to  the  filing  of  a  libel  in  order  that  the 
suit  mii^lit  be  commenced  while  the  vessel  was  in  port 
and   within   the   jurisdiction  of  the  Court. 

The  libel  was  prepared  on  March  6  and  7,  1944.  I^^il- 
ing  and  arrangements  for  service  of  process  was  accom- 
])lishe(l  on  March  7.  1944.  Thereafter  during  each 
month  i)ri()r  t(^  trial,  except  June  1944,  services  were  i^er- 
formed  in  the  nature  of  trial  preparation  by  either  John 
.\1.    Hall  mt   Marcus   Mattson,  both  members  of  the  hrm. 

Trior  to  the  commencement  o\  the  trial  the  time  spent 
upon  the  ease  was  268 j4  hours,  exclusive  of  the  time 
si)ent  in  telephone  conversations  and  in  the  prei)aration  ot' 
C(»rres]H)ndence.  Such  time  was  taken  up  with  prepara 
tion  of  i)leadings  and  other  ])ai)ers,  conferences  with 
counsel    lor    respondent    and    with    witnesses    and    others 
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having    knowledge    of    the    facts,    examination    of   corre- 
spondence received  and  examination  of  authorities. 

While  the  necessity  of  presenting  certain  evidence 
through  testimony  of  witnesses  was  obviated  by  stipula- 
tion, it  was  necessary  prior  to  obtaining  said  stipulation 
to  obtain  and  have  available  a  great  deal  of  documentary 
matter  in  order  that  a  proper  basis  for  such  stipulations 
could  be  shown  to  exist. 

The  preparation  and  filing  of  an  extensive  pre-trial 
Memorandum  for  the  guidance  of  the  court  was  under- 
taken in  view  of  the  questions  of  law  involved.  While 
the  basic  principles  involved  cannot  be  said  to  be  new  or 
novel,  their  application  to  the  case  was  not  entirely  simple 
because  of  the  lack  of  decisions  pertaining  to  the  factual 
situation  which  gave  rise  to  libelant's  claim.  In  addition 
to  such  Memorandum,  an  additional  Reply  Memorandum 
was  prepared  prior  to  trial. 

Preparation  of  the  factual  portion  of  the  case  required 
trips  to  San  Pedro  and  El  Segundo. 

A   tabulation   of  the  total   time  of  268^    hours   spent 
prior  to  January  30,  1944  discloses  the  following: 
Preparation  and  filing  of  Libel  in  Personam       5^  hours 
Conferences  28         " 

Research  and  examination  of  authorities  234^)4 


268K  hours 
Number  of  telephone  calls  60 

Number  of  letters  47 

Number  of  court  appearances  prior  to  trial  2 

[Endorsed]:  No.  3490-BH  Adm.  Std.  Oil  Co.  vs. 
U.  S.  A.  Lib.  Exhibit  No.  15.  JMlcd  Eeb.  2,  1945.  Ed- 
mund L.  Smith,  Clerk:  by  M.  E.  W.,  Deputy  Clerk, 
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Mr.  Hall:  I  desire,  it  the  Court  please,  to  file  a  sup- 
plemental memorandum  of  authorities  dealing  with  three 
points.  First,  that  the  Charter  ])arty  must  be  strictly 
construed  against  the  United  States,  and  under  that  point 
T  call  your  attention  to  the  fact  that  the  form  of  this 
Charter  ])arty  is  prescribed  in  the  Federal  Register.  If 
the  Court  desires  that,  I  have  the  number  of  the  Federal 
Register  here  and  T  will  hand  it  in. 

The  second  point  in  this  memorandum  is  my  argument 
with  reference  to  paragra])h  7  of  the  Charter  party  and  I 
ask  consideration  of  a  further  contention  made  with 
respect  to  [260]  paragraph  7  over  and  above  the  con- 
tentions which  I  offered  in  argument  the  other  day. 

The  third  point  has  to  do  with  the  question  of  attorney 
fees  and  the  propriety  of  an  allowance  against  the  United 
States  on  account  of  attorney  fees.  Under  that  point  I 
have  called  attention  to  the  authority  of  the  War  Ship- 
ping Administration  under  the  Act  and  under  the 
Executive  Order  of  its  creation  and  to  comment  upon  that 
authority  in  two  opinions  of  the  Attorney  General  of  the 
United  States  which  I  think  have  a  bearing  upon  the 
general  question  of  the  allowance  of  those  attorney  fees. 

The  Court:  T  haven't  read  it  all,  but  T  notice  here 
you  ha\e  given  a  statement  as  to  the  time  spent  in  this 
case,  but  is  there  going  to  be  any  testimony  as  to  your 
opinion  as  to  wliat  is  a  reasonable  attorney  fee? 

Mr.    Hall:      I    would   Icaxc   that   with   the   Court. 

The  Court  :  But  you  must  remember  that  T  am  just  a 
country  lawyer  and  my  idea  of  fees  differs  considerably 
from  those  of  you  that  live  in  a  big  city.  Tf  T  allow 
attorney  fees.  1  would  be  basing  them  on  my  experience 
as  a  country  lawyer  and  it  would  be  to  your  disadvantage. 
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I  would  like  to  at  least  have  testimony  or  a  stipulation 
that  he  would  testify  that  a  certain  amount  is  in  his 
opinion  legal. 

.Mr.  Hall:  My  testimony  would  be  that  $9,000.00 
would  be  a  reasonable  fee.  May  it  be  stipulated  that  if 
called  I  [261]  would  so  testify,  Mr.  Mack? 

Mr.   Mack:     Yes,  so  stipulated. 

The  Court:  I  presume  you  will  want  an  opportunity 
to  examine  this  supplemental  brief? 

Mr.  Mack:  And  on  that  question  of  attorney  fees,  I 
haven't  had  much  chance. 

The  Court:  I  will  give  you  five  days  to  submit  any 
authorities  that  you  desire  to  submit  in  reply.  Pretty 
near  everything  else  has  been  covered  as  we  have  gone 
along. 

I  appreciate  the  way  in  which  both  sides  have  presented 
their  case  freely  and  frankly,  and  the  co-operation  between 
counsel. 

The  Court  has  in  his  own  mind  most  of  the  questions 
of  law  worked  out,  whether  they  are  right  or  wrong.  I 
have  come  to  some  rather  definite  conclusions  of  certain 
questions  of  law  in  this  case  and  probably  should  make 
no  comment  until  1  have  read  the  authorities.  However, 
I  can't  figure  out  under  what  authority  attorney  fees  can 
be  obtained  against  the  United  States  in  view  of  the  fact 
that  this  Act  under  which  this  proceeding  is  brought  is 
strictly  construed  and  the  matter  of  allowing  costs  and 
interests  is  definitely  stated. 

Now,  it  seems  to  me  that  that  expression  is  in  there  as 
a  limitation  of  the  authority  of  this  court.  Of  course,  you 
may  have  answered  my  comments  in  this  statement  or  this 


340  United  States  of  Avwrica  vs. 

additional  memorandum  that  you  have  filed,  but  your  only 
authority  to  sue  the  United  States,  as  we  have  proceeded 
in  this  case,  [262]  and  jurisdiction  to  sue,  is  based  upon 
Section  741  of  Title  46.  Now,  you  state  that  the  At- 
torney General  and  the  Shii)])inp:  Board  have  made  cer- 
tain  rulinj2^s  in   that   rcs])cct   in  other  cases? 

Mr.  Hall :  I  don't  want  to  re])eat  anything  T  have  in 
my  memorandum,  but  for  clarity  in  approaching  the  ques- 
tion, may  T  make  this  distinction?  We  are  not  askinc^  for 
attorney  fees  as  a  matter  of  costs  or  as  bein^  included  in 
the  costs.  We  are  asking  for  them  as  an  element  of 
damap^es.  There  is  a  very  marked  distinction  between 
the  two,  I  concede. 

Tn  this  case  the  attorney  fees  should  be  awarded  as 
part  of  the  judgment  because  they  are  granted  by  the 
contract  itself  if  there  is  a  breach. 

The  Court:  Tn  other  words,  it  is  a  part  of  the 
damages. 

Mr.  Hall :  Yes,  the  same  as  a  promissory  note  or  a 
lease  or  something  of  that  sort.  We  go  from  there  to 
inquire  as  to  the  power  of  the  War  Shipping  Administra- 
tion to  make  this  kind  of  a  contract,  to  contract  that  if 
there  shall  he  a  breach,  attorney  fees  shall  be  included, 
and  1  mention  that  autliority  in  the  memorandum  I  sub- 
mitted. 

The  Court :  T  would  like  to  have  the  Federal  Register 
memorandum  on  that  Charter  Party  agreement.  T  have 
it  in  mv  librarv  hut  r)f  course  T  haven't  the  citation. 
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Mr.  Hall :  I  cite  it  in  my  memorandum.  It  is  June  10, 
1942,  page  4386. 

The  Court:  Is  there  anything  further,  then,  gentle- 
men? [263]  The  matter  will  stand  submitted,  but  I  will 
allow  you,  Mr.  Mack,  five  days  to  file  any  reply  you  desire 
to  Mr.  Hall's  memorandum  that  has  been  filed  today,  and 
if  you  desire  to  file  a  reply  to  the  one  that  he  served  on 
you  within  five  days,  you  will  have  the  same  privilege. 

Mr.  Hall:     Thank  you,  sir. 

The  Court :  But  we  have  used  a  lot  of  paper  so  far  in 
this  case,  so  I  am  not  asking  for  it. 

Very  well. 

[Endorsed]:    Filed  Jul.  16,  1945.  |264] 


[Endorsed]:  No.  11126.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Standard  Oil  Company  of  Cali- 
fornia, a  corporation.  Appellee.  Apostles  on  Appeal. 
Upon  Appeal  From  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Central 
Division. 

Filed  August  13,  1945. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the   Ninth   Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the   Ninth   Circuit 

No.   11126 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

STANDARD  OIL  COMPANY  OF  CALIFORNIA, 

Appellee. 

STATEMENT   OF   POINTS   ON   WHICH   APPEL- 
LANT INTENDS  TO  RELY  ON  APPEAL 

Appellant,  United  States  of  America,  intends  to  rely 
upon  the  points  stated  in  its  Assignment  of  Errors  on 
appeal  herein,  which  Assignment  of  Errors  appears  at 
page  69  of  the  typewritten  Transcript  of  Record  as  cer- 
tified by  the  Clerk  of  the  District  Court,  and  appellant 
incorporates  its  Assignment  of  Errors  and  full  contents 
herein  the  same  as  though  fully  set  forth  at  length. 

Dated:    August  28,  1945. 

CHARLES  H.  CARR 
United   States  Attorney 

ROBERT  E.  WRIGHT 

Assistant   United    States   Attorney 

LILLICK,  GEARY,  McHOSE  &  ADAMS 
A.  F.  MACK,  JR. 

By  A.   F.   Mack,  Jr. 

Proctors    for    .Appellant 
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Received  copy  of  the  within  Statement  of  Points  on 
which  Appellant  Intends  to  Rely  on  Appeal  this  28th  day 
of  August,  1945. 

LAWLER,  FELIX  &  HALL 
JOHN   M.   HALL 

By  John  M.  Hall 

Proctors  for  Appellee 

[Endorsed]:  Filed  Aug.  30,  1945.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION    AND    REQUEST    FOR    USE    OF 
CERTAIN  EXHIBITS  IN  ORIGINAL  FORM 

It  Is  Hereby  Stipulated  between  appellant  and  appel- 
lee, through  their  respective  proctors,  that  the  exhibits 
hereinafter  specified  may  be  used  and  considered  by  this 
Court  in  their  original  form,  which  exhibits  cannot  very 
w^ell  be  printed,  namely: 

(A)    Libelant's   (appellee's)  exhibits  as  follows: 

1)  Exhibit     1— Layout    at    Point    Wells,    Wash- 
ington. 

2)  Exhibit     8— Cargo  Plan  of  S.  S.  "Egg  Har- 
bor". 

3)  Exhibit     9— Piping  Arrangement. 

4)  Exhibit   10 — Wooden      Model     of      Spectacle 
Flange. 
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(B)   Respondent's   (appellant's)   exhibits  as  follows: 

1)  Exhibit  A — Smooth  Log  of  S.  S.  "Egg  Har- 
bor". 

2)  Exhibit   B— Rough  Log  of  S.  S.  "Egg  Har- 
bor". 

3)  Exhibit  C — Ullage    Sheet,    Voyage    2,    S.    S. 
"Egg  Harbor". 

4)  Exhibit  D — Ullage   Street,   Southbound   Voy- 
age, S.  S.  "Egg  Harbor". 

Dated:     August  28,  1945. 

CHARLES  H.  CARR 

United  States  Attorney 
ROBERT   E.   WRIGHT 

Assistant    United    States   Attorney 

LILLICK,  GEARY,  McHOSE  &  ADAMS 
A.  F.  MACK,  JR. 
By  A.  F.   Mack,  Jr. 
Proctors    for    Appellant 

LAWLER,  FELLX  &  HALL 
JOHx\   M.   HALL 
By  John  M.   Hall 

Proctors  for  Appellee 

ORDER 
It  is  so  ordered. 

Dated:     August    31st,    1945. 

FRAX'CIS   A.  (iARRECIIT 

Presiding  Judge 

f  Endorsed  I  :     Filed   Aug.   31.    1945.     Paul   P.  O'Brien, 
Clerk. 
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STATEMENT  OF  PLEADINGS  AND  FACTS. 

Appellant,  United  States  of  America,  is  appealing  from 
the  final  Decree  of  the  United  States  District  Court, 
Southern  District  of  California,  Central  Division,  entered 
March  16,  1945.  The  case  is  one  in  Admiralty  and  was 
tried  before  the  Honorable  Ben  Harrison,  Judge  presiding. 
The  statement  of  statutory  provisions,  pleadings  and  facts 
under  Rule  20  follows. 
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A. 

Statutory  Provision  Believed  to   Sustain  the 
Jurisdictions. 

The  case  was  initiated,  tried  and  handled  throughout 
under  the  Suits  in  Admiralty  Act  46  U.  S.  C.  A.  741-752, 
which  Act  provides  specifically  for  libels  /';/  personam 
ai^ainst  the  United  States  in  cases  of  this  character.  The 
libel  itself  made  specific  reference  to  the  fact  that  it  was 
filed  under  the  provisions  of  the  Suits  In  Admiralty  Act 
(page  4).  It  is  clear,  therefore,  that  the  District  Court 
had  jurisdiction. 

This  Court  has  jurisdiction  upon  appeal  to  review  the 
final  decree  in  question  under  the  general  appeal  statute 
28  U.  S.  C.  A.  230,  which  applies  to  final  decrees  in 
Admiralty. 

B. 

Pleadings  Necessary   to   Shov7   the   Existence   of   the 

Jurisdictions. 

libel  /';/  personam  was  filed  in  the  District  Court  in 
accordance  with  tlie  Suits  In  Admiralty  Act  and  the  libel, 
Paragraj)h  3,  makes  specific  reference  to  the  Act.  The 
libel  appears  at  pages  v3-6  of  the  record.  In  brief,  the 
libel  alleged  the  operation  of  the  S.  S.  Egg  Harbor  as  a 
merchant  vessel  by  United  States  of  America  by  and 
through  War  Shipping  Administration,  the  making  of  an 
agreement  for  the  carriage  of  i)etroleum  products  on  the 
S.  S.  Egg  llarl)or  with  Standard  Oil  Company  of  Cali- 
fornia, the  loading  and  carriage  of  the  jiroducts  from  San 
Pedro  and  El  Segundo,  California  to  Point  Wells,  Wash- 
ington, the  commingling  and  contamination  of  a  portion 
of  the  products  and  resultant  damage  claimed. 
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Amendment  to  Paragraph  9  of  the  libel  was  allowed  by 
the  Court  and  it  appears  at  pages  22-23  of  the  record.  An 
amendment  to  the  libel  to  conform  to  proof  was  allowed  by 
the  Court,  the  amendment  being  designated  as  a  new 
Paragraph  12  of  the  libel,  and  a  new  prayer  was  per- 
mitted, designated  as  Paragraph  4  of  the  prayer — these 
appear  at  page  42. 

Appellant,  United  States  of  America,  answered  the  libel 
admitting  certain  allegations  and  denying  the  substantial 
allegations  of  commingling  and  damage  resulting.  The 
answer  also  set  up  two  affirmative  defenses  alleging  that 
the  carriage  of  goods  in  question  was  pursuant  to  Tanker 
Voyage  Charter  Party  Form  104  of  War  Shipping  Ad- 
ministration, whereby  Standard  Oil  Company  of  California 
chartered  the  S.  S.  Egg  Harbor  for  carriage  of  a  cargo 
of  gasoline  and  diesel  oil;  that  paragraph  19  of  the 
charter  party  was  a  defense  to  any  commingling  or  con- 
tamination by  reason  of  its  provision  excusing  the  Vessel 
''for  any  consequences  arising  out  of  shipping  more  than 
one  grade  of  cargo."  The  second  affirmative  defense  set 
up  was  under  Paragraphs  7  and  20(a)  of  the  charter  party 
alleging  that  if  the  cargo  was  commingled  or  contaminated, 
it  arose  ''without  the  actual  fault  or  privity  of  the  Owner'* 
in  a  pumping  operation  within  Paragraphs  7  and  20(a) 
of  the  charter.    The  answer  appears  at  pages  7-13. 

Respondent,  Keystone  Shipping  Company  was  not 
served,  did  not  appear,  and  the  libel  was  dismissed  as  to 
it  at  the  inception  of  the  trial  (pp.  21  and  69). 

Findings  of  fact  and  conclusions  of  law  are  found  on 
pages  43-50  and  the  final  decree  at  pages  51-53. 

Order  allowing  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  was  entered  by  the 


District  Court  well  within  the  three  months  time  permitted 
under  the  statute,  the  Order  appearing  at  page  59,  and 
Petition  for  Appeal  at  page  58.  Assignment  of  Errors  was 
filed  at  the  same  time,  and  appears  at  pages  59-62  of  the 
record. 

We  believe  that  the  jurisdiction  of  the  District  Court 
and  of  this  Court  on  appeal  is  clearly  evident  from  the 
recitation  of  the  pleadings. 

C. 

Statement  of  Facts. 

The  facts  are  comparatively  simple,  and  there  is  little 
dispute  over  them.  The  principal  difficulty  in  the  case  has 
been  the  construction  of  the  X'oyage  Charter  Party  Form 
104  and  law  appHcable  to  the  questions  involved. 

In  April,  1943,  construction  of  the  S.  S.  Egg  Harbor, 
a  Tanker,  was  completed  at  Portland,  Oregon,  for  the 
appellant,  United  States  of  America.  It  was  what  is 
known  as  a  Swan  Island  Tanker,  with  a  capacity  of 
135,000  barrels  in  nine  cargo  tanks.  The  vessel  sailed  south 
on  its  maiden  voyage  in  ballast,  under  command  of  Captain 
Lawrence  C.  Olsen,  bound  for  San  Pedro,  California, 
there  to  load  a  cargo  of  gasoline  or  diesel  oil  for  appellee, 
Standard  Oil  Company  of  California,  pursuant  to  Tanker 
V^oyage  Charter  Party  Form  104  of  appellant,  dated  April 
14,  1943,  for  the  full  capacity  of  the  \'essel. 

60,^^33.31  barrels  of  merchantable  diesel  oil  were  loaded 
on  the  S.  S.  Egg  Harbor  at  San  Pedro  on  April  17,  1943, 
in  tanks  Nos.  5,  6,  7  and  8.  On  the  following  day,  April 
18,  1943,  63,789.52  barrels  of  merchantable  gasoline  were 
loaded  at  El  Segundo  in  tanks  Nos.  2,  3,  4  and  9.  Tank 
No.  1  was  not  used. 
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The  S.  S.  Egg  Harbor  then  proceeded  on  her  voyage 
north  to  Point  Wells,  Washington,  this  being  located  some 
fourteen  miles  north  of  Seattle.  It  arrived  there  during 
the  early  morning  of  April  23,  1943,  in  a  howling  gale, 
and  it  was  some  time  before  the  Vessel  could  be  docked 
and  discharge  of  cargo  started.  At  approximately  1 :45 
P.  M.  discharge  of  both  diesel  oil  and  gasoline  commenced 
simultaneously,  each  of  the  products  being  pumped  through 
a  separate  hose  to  a  pipe  connection  called  a  ''header"  or 
''riser"  on  appellee's  dock,  and  from  there  through  a  sepa- 
rate pipe  into  appellee's  shore  tanks.  Appellee  had  sole 
control  of  the  handling  and  distribution  of  the  cargo  on 
shore  as  soon  as  it  left  the  ship's  side. 

Bottle  samples  were  taken  by  appellee  from  the  vessel's 
tanks  before  pumping  commenced,  and  showed  clear. 
Pumping  was  then  commenced  and  appellee  took  samples 
immediately  of  both  diesel  and  gasoline  at  the  risers  on  its 
dock,  and  the  samples  were  in  order  and  clear.  Appellee 
continued  to  take  samples  about  every  hour  until  approxi- 
mately 4:15  or  4:30  P.  M.,  when  a  sample  taken  showed 
that  the  gasoline  was  badly  off  color,  whereupon  the  vessel 
was  notified  and  pumping  stopped  immediately.  This  was 
the  first  indication  of  contamination.  Investigation  was 
made  on  the  Egg  Harbor  by  representatives  of  appellant 
and  then  discharge  of  both  products  was  resumed  about 
two  hours  later.  This  continued  for  about  15  minutes  and 
then  discharge  of  both  products  was  again  stopped.  At 
approximately  9:30  P.  M.  on  April  23,  discharge  of  diesel 
alone  was  made,  and  this  continued  for  20^/2  hours  until 
approximately  6:00  P.  M.  on  April  24.  Gasoline  was  then 
discharged  alone,  and  was  completed  at  approximately  5  :00 
A.  M.  on  April  25,  1943. 


The  diesel  was  first  run  into  shore  tank  8  by  appellee 
and  then  diverted  into  lank  41,  about  6:00  A.  M.  on  April 
24.  The  gasoline  was  first  put  into  shore  tank  62  by 
appellee,  and  then  when  the  gasoline  showed  clear  coming 
over  the  ship's  side,  the  clear  gasoline  was  diverted  by 
appellee  to  shore  tank  61.  No  claim  is  made  by  appellee 
concerning  the  products  pumped  into  shore  tanks  41 
(diesel)  and  61  (gasoline),  since  the  products  ran  into 
these  tanks  were  uncontaminated. 

When  discharge  of  both  products  was  originally  com- 
menced at  1 :45  P.  M.  on  April  23,  there  were  2,376 
barrels  of  merchantable  diesel  oil  in  shore  tank  8,  and 
11,330  barrels  of  merchantable  gasoline  in  shore  tank  62. 
23,131  barrels  of  allegedly  contaminated  diesel  were  run 
into  shore  tank  8  with  the  2,376  barrels  of  merchantable 
diesel  already  there.  8,140  barrels  of  contaminated  gaso- 
line were  run  by  appellee  into  its  shore  tank  62  containing 
11,330  barrels  of  merchantable  gasoline.  Thus  the  entire 
contents  of  the  respective  tanks  became  contaminated. 

The  District  Court  concluded  that  the  Carriage  of  Goods 
by  Sea  Act  (46  U.  S.  C.  A.  1300-1315)  applied  to  the 
shipment  involved  under  Paragraph  25  of  the  charter,  and 
awarded  damages  for  the  entire  contents  of  shore  tanks 
8  (diesel)  and  62  (gasoline).  The  Court's  opinion  appears 
at  pages  27-41  of  the  record  and  also  in  59  F.  Supp.  100. 

The  Tanker  Voyage  Charter  Party  Form  104  and  its 
provisions  are  an  imi)()rtant  part  of  this  case,  and  likewise 
the   two   bills   of   lading   issued   in   connection   therewith. 
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Unfortunately,  they  are  not  very  legible  as  they  appear  at 
pages  17,  18,  19  and  20  of  the  record,  and  in  order  to 
facilitate  the  work  of  the  Court,  appellant  is  taking  the 
liberty  of  printing  them  in  full  as  an  Appendix  attached 
hereto.  Appellant  is  also  forwarding  to  the  Court  four 
photostatic  copies  of  each,  so  that  the  Court  will  have  the 
physical  appearance  of  the  Voyage  Charter  Party  and  the 
bills  of  lading  before  it.  However,  these  photostatic  copies 
were  in  turn  made  from  a  photostatic  copy  and  are  not 
too  legible,  and  consequently,  appellant  believes  it  will 
save  the  time  of  the  Court  to  have  the  Appendix  attached. 

II. 

STATEMENT  OF  THE  CASE. 

Succinctly  stated,  the  questions  involved  in  this  appeal 
are  as  follows : 

( 1 )  Does  the  Carriage  of  Goods  by  Sea  Act  apply 
to  eliminate  the  defenses  raised,  particularly  Para- 
graph 19  of  the  Voyage  Charter,  excusing  the  Vessel 
''for  any  consequences  arising  out  of  shipping  more 
than  one  grade  of  cargo"? 

(2)  Is  appellee  entitled  to  recover  for  damages  to 
the  diesel  oil  and  gasoline  in  shore  tanks  8  and  62 
before  discharge  commenced,  if  liability  be  estab- 
lished ? 

(3)  Is  appellee  entitled  to  attorneys'  fees  as  dam- 
ages, and  if  so,  is  the  sum  of  $8,000.00  awarded  rea- 
sonable, if  liability  be  established? 


The  first  question  is  raised  because  appellant  has  con- 
tended throughout  that  the  Carriage  of  Goods  by  Sea  Act 
does  not  apply  to  the  shipment  involved.  It  has  been  ap- 
pellant's position  throughout  that  a  private  contract  of 
carriage  is  involved,  so  that  the  parties  can  contract  in  any 
manner  they  wish ;  that  the  Charter  Party  is  the  contract ; 
that  the  Carriage  of  Goods  by  Sea  Act  does  not  apply; 
that  any  contamination  arose  as  a  "consequence  arising 
out  of  shipping  more  than  one  grade  of  cargo"  and  con- 
sequently there  is  no  liability  on  appellant. 

The  second  question  is  raised  for  the  reason  that  appellee 
had  sole  control  and  handling  of  the  diesel  oil  and  gasoline 
after  it  left  the  ship's  side  and  appellant  has  contended 
throughout  that  if  entitled  to  recover,  appellee  is  not  en- 
titled to  recover  for  damages  to  the  merchantable  products 
already  in  the  shore  tanks  before  discharge  commenced. 
The  difference  involved  is  $16,243.56. 

The  third  question  is  raised  because  the  District  Court 
concluded  that  appellee  was  entitled  to  recover  attorney's 
fees  as  damages,  and  awarded  the  sum  of  $8,000.00  as  a 
reasonable  attorney's  fee.  The  item  of  attorneys'  fees  as 
damages  was  injected  in  the  case  for  the  first  time  during 
the  second  day  of  trial,  and  appellant  contends  that  at- 
torneys' fees  are  not  proper  as  an  item  of  damages  in  a 
case  of  this  type,  but  that  if  proper,  the  sum  of  $8,000.00 
was  excessive  and  unreasonable. 


III. 

ASSIGNMENT  OF  ERRORS  RELIED  UPON. 

Appellant  has  assigned  19  errors  [pp.  59-62]  and  relies 
upon  them  all  except  Nos.  2  and  15.  These  two  latter 
errors  refer  to  the  authority  and  power  of  the  War  Ship- 
ping Administration  to  enter  into  and  execute  the  Voyage 
Charter  of  April  14,  1943  on  behalf  of  the  appellee,  United 
States  of  America,  and  will  not  be  raised  or  argued  by 
appellee  in  this  appeal. 

The  assignments  of  error  fall  broadly  into  three  cate- 
gories. Nos.  1  [p.  59]  3,  4,  5,  6  [p.  60],  and  14  [p.  61], 
are  concerned  with  the  first  question  involved,  i.  e.,  applic- 
ability of  the  Carriage  of  Goods  by  Sea  Act. 

Nos.  7,  8  [p.  60],  9,  10,  11,  12  and  13  [p.  61],  have  to 
do  with  the  second  question  involved,  namely,  the  correct 
rule  and  measure  of  damages. 

Nos.  16,  17,  18,  and  19  [p.  62],  are  concerned  with  the 
third  question  involved,  i.  e.,  the  right  to  attorneys'  fees  as 
damages,  and  if  so,  the  reasonableness  of  the  award  made. 
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IV. 

ARGUMENT  OF  THE  CASE. 

A. 

The  Carriage  of  Goods  by  Sea  Act  Does  Not  Apply. 

Errors  1  (p.  59),  ^  and  4  (p.  60 j  arc  applicable  here 
and  are  as  follows: 

1.  The  District  Court  erred  in  rendering  a  decree  for 
libelant  in  any  particular,  in  any  sum,  or  at  all. 

3.  The  District  Court  erred  in  holding  that  the  Car- 
riage of  Goods  by  Sea  Act  was  by  the  charter  and  bills  of 
lading  made  applicable  to  the  carriage  of  diesel  furnace 
oil  and  gasoline  in  question. 

4.  The  District  Court  erred  in  holding  that  Paragraph 
25  of  the  charter  prevailed  over  other  paragraphs  and 
terms  of  the  charter,  modifying  Paragraph  25  or  con- 
flicting therewith. 

Before  discussing  the  points  of  law  involved  it  is  im- 
portant to  have  in  mind  the  pertinent  provisions  of  the 
contract  of  carriage. 

The  Egg  Harbor  was  chartered  by  appellee  for  a  single 
voyage  under  lM)rm  104  of  appellant  acting  by  and  through 
War  Shipping  .\dmini>tration.  lM)rm  104  is  designated 
as  "Tanker  X'oyage  Charter  Party"  and  in  this  connection 
was  dated  Ai)ril  14,  P43.  It  appears  at  pages  17  and  18 
of  the  record  in  rather  illegible  form  and  is  j)rinted  in  full 
in  the  appendix. 

When  the  diesel  oil  was  loaded  at  San  Pedro,  Captain 
Olsen  signed  the  bill  of  lading  dated  April   17,   1943   [p. 


—11— 

19]  which  had  been  prepared  by  the  Standard  Oil  people 
[p.  241].  The  bill  of  lading  dated  April  18,  1943  for 
the  gasoline  [p.  20]  was  signed  by  Captain  Olsen,  it  hav- 
ing been  likewise  prepared  by  the  Standard  Oil  people  [p. 
242]. 

The  charter  party  and  bills  of  lading  are  the  docu- 
ments which  wxre  executed  and  issued  in  connection  with 
the  cargo  involved   [p.  14]. 

Paragraph  25  of  the  charter  party  is  heavily  relied 
upon  by  appellee  as  making  the  Carriage  of  Goods  by 
Sea  Act  applicable  to  the  shipment.  It  reads  verbatim  as 
follows : 

''25.  Clause  Paramount. — All  Bills  of  Lading 
issued  hereunder  shall  have  effect  subject  to  the  provi- 
sions of  the  Carriage  of  Goods  by  Sea  Act  of  the 
United  States,  approved  April  16,  1936,  which  shall 
be  deemed  to  be  incorporated  therein,  and  nothing 
therein  or  herein  contained  shall  be  deemed  a  sur- 
render by  the  Owner  of  any  of  its  rights  or  im- 
munities or  an  increase  of  any  of  its  responsibilities 
or  liabilities  under  said  Act.  If  any  term  of  any 
Bill  of  Lading  issued  hereunder  be  repugnant  to  said 
Act  to  any  extent,  such  term  shall  be  void  to  that 
extent  but  no  further.'' 

Each  of  the  bills  of  lading  signed  by  Captain  Olsen  con- 
tains this  clause  rubber-stamped  on  the  face: 

*This  bill  of  lading  shall  have  effect  subject  to 
the  provisions  of  the  carriage  of  goods  by  Sea  Act 
of  the  United  States,  Approved  April  16,  1936,  which 
shall  be  deemed  to  be  incorporated  herein,  and  noth- 
ing herein  contained  shall  be  deemed  a  surrender  by 
the  Carrier  of  any  of  its  Rights  or  Immunities  or  an 
increase   of   any   of   its    responsibilities    or    liabilities 
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under  said  Act.  It  any  term  of  this  bill  of  lading 
be  repugnant  to  said  Act  to  any  extent,  such  term 
shall  be  void  to  that  extent,  but  no  further." 

Paragraph  24  of  the  charter  also  comes  into  play  under 
appellant's  view  of  the  case  and  reads  as  follows : 

''24.  Bill  of  Ladin(,. — Bills  of  Lading,  in  the 
form  appearing  below,  for  cargo  shipped  shall  be 
signed  by  the  Master  as  rccjuested.  Any  Bill  of  Lad- 
ing signed  by  the  Master  or  Agent  of  the  Owner 
shall  be  without  prejudice  to  the  terms,  conditions  and 
exceptions  of  this  Charter.  The  Charterer  hereby 
agrees  to  indemnify  and  hold  harmless  the  Owner,  the 
Master,  and  the  \'essel  from  all  consequences  or  lia- 
bilities that  may  arise  from  the  Charterer  or  its 
agents,  or  the  Master,  signing  bills  of  lading  or 
other  documents  inconsistent  with  this  Charter,  or 
from  any  irregularity  in  i)apers  supplied  by  the 
Charterer  or  its  agents,  or  from  complying  with  its 
or  its  agents'  orders." 

(1)  The    Carriage    of    Goods    by    Sea    Act    Did    Not    Apply 
Unless  by  Agreements  of  the   Parties. 

Section  1312  of  the  Carriage  of  Goods  by  Sea  Act 
(46  U.  S.  C.  A.  L300-1315)  provides  in  part  as  fol- 
lows : 

'This  chapter  and  Section  23  of  Title  40  shall 
apply  to  all  contracts  for  carriage  of  goods  by  sea 
to  or  from  i)()rts  of  the  United  States  in  foreign  trade 
.  .  .  Nothing  in  this  chapter  and  Section  25  of 
Title  40  shall  be  held  to  apply  to  contracts  for  car- 
riage of  goods  by  sea  between  any  port  of  the  United 
States  or  its  possessions  and  any  other  port  of  the 
United  States  or  its  possessions:". 

It  is  clear,  therefore,  that  in  the  absence  of  anything 
further  the  act  would  not  apply  to  the  case  at  bar. 
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However,  the  same  Section  1312  contains  a  proviso  as 
follows : 

'Trovided,  however,  that  any  bill  of  lading  or  simi- 
lar document  of  title  which  is  evidence  of  a  contract 
for  the  carriage  of  goods  by  sea  between  such  ports, 
containing  an  express  statement  that  it  shall  be  sub- 
ject to  the  provisions  of  this  chapter  and  Section  25 
of  Title  49,  shall  be  subject  hereto  as  fully  as  if 
subject  hereto  by  the  express  provisions  of  this  chap- 
ter and  Section  25  of  Title  49:". 

It  follows  that  in  situations  covered  by  the  proviso  the 
parties  may  incorporate  the  act  in  the  contract  by  an  ex- 
press statement  to  that  effect. 

Since  the  voyage  in  question  was  between  ports  of  the 
United  States,  the  case  is  one  where  without  anything 
more,  the  act  would  not  apply. 

(2)  The  Charter  Party  Was  a  Contract  for  Private  Carriage 
and  the  Parties  Were  Free  to  Contract  as  They  Chose. 

It  is  the  settled  rule  in  the  United  States  that  a  vessel 
operating  under  a  charter  party  for  the  full  capacity  of  the 
vessel  as  in  this  case  is  a  private  carrier  and  conse- 
quently the  Harter  Act  (46  U.  S.  C.  A.  190-195)  does 
not  apply,  the  parties  being  free  to  contract  as  they  choose, 
the  same  as  in  any  other  private  contract  or  charter.  In 
such  instance  bills  of  lading  issued  are  in  the  nature  of 
receipts  only,  the  charter  determining  the  rights  of  the 
respective  parties. 

The  leading  and  most  frequently  cited  authority  is  The 
G.  R.  Crozve,  294  Fed.  506  (2  C.  C.  A.  1924).  Suit  was 
brought  to  recover  for  loss  of  gas  oil  shipped  in  bulk,  the 
vessel  operating  under  a  voyage  cliarter  party  for  its  full 
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capacity  as  here.  There  was  a  considerable  shortage  of 
oil  upon  delivery  by  reason  of  leakage  and  the  Court  in 
its  opinion  assumed  that  the  vessel  was  unseaworthy,  the 
large  leakage  being  due  to  defective  oil  tanks.  /;/  the 
charter  party  was  a  provision  among  others  providing  that 
"The  steamer  is  not  to  be  accountable  for  leakage"  and 
the  vessel's  owner  relied  on  this  clause.  Bills  of  lading 
were  also  signed  by  the  master  and  contained  the  provi- 
sion that  "this  shipment  is  subject  to  all  terms  and  provi- 
sions of  .  .  .  the  act  of  Congress  .  .  .  approved 
on  the  13th  day  of  February,  1893." 

The  shipper  relied  on  the  clause  in  the  bill  of  lading 
which  obviously  was  at  variance  with  the  terms  of  the 
charter  party. 

The  Court  observed  that  "The  Harter  Act  was  not 
incorporated  in  the  charter  party"  [p.  508]  and  then  w^ent 
on  to  say  later  on  the  same  page: 

'The  suit  at  bar,  however,  was  not  brought  upon 
the  bill  of  lading;  but  a  suit  thus  brought  would  not 
have  helped  libelant,  because,  where  a  bill  of  lading 
is  issued  by  the  master  to  a  charterer,  who  has  con- 
tracted for  the  full  capacity  of  the  ship,  such  bill  of 
lading  is  merely  a  recei])t,  and  not  a  contract,  and.  in 
any  event,  in  such  circumstances,  the  master  would 
not  have  authority  to  change  or  modify  the  charter 
bv  a  bill  of  lading.  The  Fri,  134  Fed.  333,  83 
C.  C.  A.  205. 

"In  sections  1  and  2,  siif'ra,  it  will  be  noted  that 
the  reterence  is  solely  to  'an\'  bill  of  lading  or  ship- 
ping document'  and  a  charter  is  neither.  These  sec- 
tions manifestly  refer  to  common  carriers,  and  were 
enacted  to  prevent  owners  of  vessels  from  imposing 
self-exculpatory  terms  which  were  unjust  to  ship- 
pers."    (Emphasis  ours.) 
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In  TJic  Fri,  154  Fed.  353  (2  C.  C.  A.  1907)  a  libel 
was  filed  to  recover  the  value  of  some  cattle  shipped  from 
Columbia  to  Cuba,  the  cattle  being  lost  by  reason  of 
stranding.  The  cattle  were  shipped  pursuant  to  a  charter 
party  which  had  been  customarily  signed  by  the  parties 
and  which  contained  a  stipulation  exempting  the  vessel  and 
her  owners  from  liability  for  errors  of  navigation  "occa- 
sioned by  negligence,  default,  or  error  of  judgment  of  the 
pilot,  master  or  mariner."  The  master  also  delivered  a 
bill  of  lading  to  libelants  and  it  provided  among  other 
things  that  the  shipment  should  be  "subject  to  all  the 
terms  and  provisions  of,  and  all  the  exemptions  from,  lia- 
bility contained  in  the  act  of  Congress  of  the  United 
States  approved  on  the  13th  day  of  February,  1893  .  .  . 
meaning  the  act  known  as  the  Harter  Act."  The  Court 
held  that  the  stipulation  in  the  charter  party  was  valid 
and  had  the  following  to  say  at  page  338: 

"In  this  case,  however,  a  common  carrier  was  not 
a  party  to  the  contract.  When  a  charter  party  gives 
to  the  charterer  the  full  capacity  of  the  ship,  the 
owner  is  not  a  common  carrier,  but  a  bailee  to  trans- 
port as  a  private  carrier  for  hire.  Hutchinson,  Car- 
riers (2d  Ed.)  73.  See,  also,  Sumner  v.  Caswell 
(D.  C),  20  Fed.  249,  and  the  authorities  there  re- 
ferred to.  It  has  not  yet  been  decided  by  any  court 
that  a  condition  in  such  a  contract,  to  which  the  Har- 
ter act  has  no  application,  relieving  a  shipowner  from 
liability  on  account  of  the  carelessness  of  its  em- 
ployes, is  contrary  to  public  policy. 

"The  decisions  which  deny  the  validity  of  such 
stipulations  proceed  upon  the  ground  that  the  carrier 
is  exercising  a  public  employment,  and  cannot  l)y 
such  stipulations  relax  his  obligations  to  the  jmblic. 
Private  carriers  are  not  subject  to  the  exceptional  or 
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extraordinary  duties  and  liabilities  of  common  car- 
riers, and  they  may  carry  for  whom  they  choose, 
and  for  such  compensation  and  upon  such  conditions 
of  liability  as  may  be  agreed  upon.  The  contracting 
parties  stand  upon  ecjual  terms,  and  can  make  such  a 
contract  as  they  think  reasonable." 

The  court  is  doubtless  aware  of  the  fact  that  the  Harter 

Act  was  supplanted  and  supplemented  by  the  Carriage  of 

Goods  by  Sea  Act  in  1936.     The  Courts  have  frequently 

turned  to  decisions  under  the   Ilarter   Act  in  construing 

the   Carriage  of   Goods   by   Sea   Act.     Thus   in   Spencer 

Kellogg  &  Sons  v.  Great  Lakes  Transit  Corporation,  32 

F.   Supp.   520    (D.   C.   Mich.    1940),   the   Court   said   at 

page  530: 

'T  hold  that  the  Congress  intended  these  words 
(i.  e.,  'in  the  navigation  or  in  the  management  of 
the  ship')  as  used  in  the  Carriage  of  Goods  by  Sea 
Act,  1936,  to  have  the  same  meaning  as  they  assigned 
to  them  in  the  long  line  of  decisions  construing  these 
words  as  used  in  the  Harter  Act." 

A  fairly  recent  case  citing  The  G.  R.  Crozce  and  The 

Fri  with  approval  as  well  as  several  other  cases  is   71ie 

Westmoreland,  86  F.  (2d)  96  (2  C.  C.  A.  1936),  which 

involved  a  voyage  charter  to  transport  a  cargo  of  sulphate 

of  amuKJuia.     The  Court  said  at  page  97: 

''The  Charter,  being  for  the  whole  barge,  made  her 
a  private  carrier  and  left  the  i)arties  free  to  contract 
as  they  chose.  The  Fri,  154  I',  i^?^  { C.  C  A.  2); 
The  G.  R.  Crowe,  294  Fed.  'M:^  (C.  C.  A.  2);  The 
Elizabeth  Edwards,  27  F.  (2d)  747  (C.  C.  A.  2); 
The  Xat  Sutton,  62  F.  (2d)  7S7,  789  (C.  C.  A.  2)." 
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Knauth  in  his  text,  The  American  Law  of  Ocean  Bills 
of  Lading-,  1941  Revised  Edition,  states  the  rule  thus  at 
page  131: 

''In  interpreting  the  Harter  Act,  the  American 
courts  developed  a  line  of  cases,  of  which  The  G.  R. 
Crowe  is  the  most  commonly  cited  example  (1924 
A.  M.  C.  5,  294  Fed.  506,  6  Dor.  344  (2  C.  C.  A.  3) 
certiorari  denied,  264  U.  S.  586)  that  carriage  of  an 
entire  shipload  for  a  single  shipper  is  'private'  car- 
riage and  not  common  carriage,  and  hence  not  covered 
by  the  Harter  act." 

(3)  The  "Bills  of  Lading"   Signed  by  the   Master  Were  Re- 
ceipts Only  and  No  Part  of  the  Contract  of  Carriage. 

Perhaps  the  best  discussion  of  this  rule  and  one  of  the 
leading  authorities  for  it  is  The  Fri,  154  Fed.  333  (2  C. 
C.  A.  1907),  where  the  Court  said  at  page  2?>7 : 

"The  rule  is  that  where  there  is  a  charter  party 
the  hill  of  lading  operates  as  the  receipt  for  the  goods 
and  as  a  document  of  title  passing  the  property  of 
the  goods,  but  not  as  varying  the  contract  between 
the  charterer  and  the  shipowner.  Wagstaf  v.  Ander- 
son, 5  C.  P.  Div.  171,  177;  Rodocanachi  Sons  &  Co. 
V.  Milburn  Bros.,  6  Asp.  100,  103;  Sewell  v.  Burdick, 
10  App.  Cas.:  74,  105;  The  Chadwick  (D.  C),  29 
Fed.  521."     (Emphasis  ours.) 

The  rule  was  reiterated  in  The  G.  R.  Crowe,  294  Fed. 
506  (2  C.  C.  A.  1923),  where  the  Court  said  at  page  508: 

"The  suit  at  bar,  however,  was  not  brought  upon 
the  bill  of  lading;  but  a  suit  thus  brought  would  not 
have  helped  libelant,  because,  where  a  bill  of  lading 
is  issued  by  the  master  to  a  charterer,  who  has  con- 
tracted for  the  full  capacity  of  the  ship,  such  bill  of 
lading  is  merely  a  receipt,  and  not  a  contract,  and,  in 
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any  event,  in  such  circumstances,  the  master  would 
not  have  authority  to  chani^e  or  modify  the  charter 
by  a  bill  of  lading.  The  Fri,  154  Fed.  333,  83 
C.  C.  A.  205." 

In  other  words,  the  situation  presented  in  a  voyage 
charter  party  as  here  is  that  the  master  of  the  vessel 
gives  to  the  shipper  a  document  usually  called  a  "bill  of 
lading"  but  which  is  in  reality  simply  a  receipt  for  the 
goods.  It  is  something  to  show  that  the  shipper  has  so 
much  goods — in  this  case  diesel  oil  and  gasoline — on  board. 
It  is  in  no  sense  the  contract  of  carriage  between  the 
original  parties,  i.  c,  ship  and  shipper.  The  contract  is 
the  charter  party. 

(4)  The  Carriage  of  Goods  by  Sea  Act  Was  Never  In- 
corporated in  the  Charter  Party  and  Consequently  Does 
Not   Apply  to   the   Shipment   in   Question. 

This  may  seem  a  brasli  statement  on  first  encounter  but 
a  careful  reading  of  the  pertinent  provisions  of  the 
charter  party — which  is  the  only  contract  of  carriage  be- 
tween the  original  parties — bears  out  the  contention  one 
hundred  per  cent.  It  sliould  be  noted  that  this  case 
involves  only  the  origiiial  parties  in  the  deal,  the  United 
States  and  Standard  Oil  ship  and  shipper  if  you  please. 
There  are  no  third  parties  involved  whatever  and  no 
rights  of  third  j^iartics  or  intcrvcnors  to  be  considered. 

Paragraph  25  only  talks  about  bills  of  lading.  It  says 
nothing  whatever  about  the  Carriage  of  Goods  by  Sea 
Act  being  incorporated  /;/  the  charter  party.  Let  us 
examine  it  basically,  the  emphasis  being  ours: 

''25.  Clatsi-:  Paramotxt. — All  Bills  of  Lading 
issued  hereunder  shall  have  effect  subject  to  the  pro- 
visions of  the  Carriage  of  Goods  by  Sea  Act  of  the 
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United  States,  approved  April  16,  1936,  which  shall 
be  deemed  to  be  incorporated  therein,  and  nothing 
therein  or  herein  contained  shall  be  deemed  a  sur- 
render by  the  Owner  of  any  of  its  rights  or  immuni- 
ties or  an  increase  of  any  of  its  responsibilities  or  lia- 
bilities under  said  Act.  If  any  term  of  any  Bill 
of  Lading  issued  hereunder  be  repugnant  to  said 
Act  to  any  extent,  such  term  shall  be  void  to  that 
extent  but  no  further." 

Where  is  any  language  or  discussion  making  the  char- 
ter party  subject  to  the  provisions  of  the  Act?  There 
isn't  any.  It  is  plain  that  the  Act  is  in  no  way  incor- 
porated into  or  made  a  part  of  the  charter  party  itself. 

Paragraph  24  must  be  read  in  conjunction  with  Para- 
graph 25  and  we  quote  Paragraph  24  again,  the  emphasis 
being  ours : 

''24.  Bills  of  Lading. — Bills  of  Lading,  in  the 
form  appearing  below,  for  cargo  shipped  shall  be 
signed  by  the  Master  as  requested.  Any  Bill  of 
Lading  signed  by  the  Maker  or  Agent  of  the  Owner 
shall  he  zvithout  prejudice  to  the  terms,  conditions 
and  exceptions  of  this  Charter.  The  Charterer  here- 
by agrees  to  indemnify  and  hold  harmless  the  Ownier, 
the  Master,  and  the  Vessel  from  all  consequences  or 
liabilities  that  may  arise  from  the  Charterer  or  its 
agents,  or  the  Master,  signing  bills  of  lading  or 
other  documents  inconsistent  with  this  Charter,  or 
from  any  irregularity  in  papers  supplied  by  the  Char- 
terer or  its  agents,  or  from  complying  with  its  or  its 
agents'  orders." 

It  is  obvious  that  the  "bills  of  lading"  referred  to  in 
Paragraph  24  of  the  charter  party  were  simply  receipt 
forms  "for  cargo  shipped"  in  the  form  appearing  at  the 
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end  of  the  charter  party.  In  this  connection  it  is  to  be 
remembered  that  Captain  Olsen  testified  that  the  bills  of 
lading  zvcrc  prepared  by  Standard  Oil  and  he  signed  them 
after   the   cargo  had  been   loaded    (i)ages   241-242). 

Where  there  are  opposite  provisions  in  a  voyage  char- 
ter party  and  a  "bill  of  lading"  as  in  the  case  at  bar, 
the  contract  of  carriage  being  a  private  one  as  here,  the 
charter  party  prezvils.  That  is  founded  on  the  basic 
proposition  that  the  charter  party  is  the  contraet  of  car- 
riage and  the  bill  of  lading  is  a  mere  receipt.  The  G.  R. 
Crozve,  supra,  is  excellent  authority  on  the  point — the 
Harter  Act  was  not  incorporated  in  the  charter  party  but 
the  bill  of  lading  did  incorporate  it  and  the  Coui  t  held 
that  the  Harter  Act  was  no  part  of  the  contract.  The 
same  situation  prevailed  in  The  Fri,  supra.  There  are  a 
number  of  other  cases  along  a  slightly  dififerent  line 
which  support  appellant's  position,  although  a  casual  read- 
ing might  give  the  impression  that  they  hold  otherwise. 
We  refer  to  such  cases  as  Tiie  Franih'uc/toti  Court,  69  F. 
(2d)  v^OO  (5  C.  C.  A.  1934)  which  involved  a  voyage 
charter  for  the  carriage  of  news  print  paper.  The  char- 
ter was  for  full  capacity  and  hence  amounted  to  a  private 
contract  of  carriage,  l^he  charter  itself  contained  this 
language : 

"It  is  mutually  agreed  that  this  contract  is  subject 
to  all  the  terms  and  provisions  of  ...  an  act 
relating  to  navigation  of  vessels,  etc." 

In  other  words,  the  very  charter  i^arty  itself  expressly 
incorporated  the  Plarter  Act  which  is  far  dififerent  from 
the  situation  here  where  Form  104  mentions  and  refers 
to  bills  of  lading  only  in  Paragraph  25. 
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To  the  same  effect  are  The  Agzuimoon,  24  F.  (2d)  864 
(D.  C.  Maryland  1928);  Warner  Sugar  Refining  Co,  v. 
Munson  S.  S.  Line,  23  F.  (2d)  194  (D.  C.  New  York 
1927),  affirmed  without  opinion  in  32  F.  (2d)  1020;  and 
The  Fernclijf,  22  R  Supp.  728  (D.  C.  Maryland  1938) 
affirmed  without  opinion  in  105  F.  (2d)  1021.  In  all 
these  cases  the  Harter  Act  was  expressly  incorporated 
into  the  charter  itself.  In  the  case  at  bar  there  is  nothing 
of  the  kind. 

Why  then,  it  may  be  asked,  is  Paragraph  25  in  the 
charter  at  all?  This  is  a  fair  question.  If  the  terms 
of  the  bill  of  lading  in  a  case  of  this  type  conflict  with 
the  charter  party,  the  charter  party  controls  as  we  have 
seen  in  cases  like  the  G.  R.  Crozve,  supra.  However,  in 
the  case  at  bar  we  believe  that  Paragraph  25  was  inserted 
for  the  protection  of  third  persons.  If  Standard  Oil  trans- 
fered  the  bills  of  lading  for  value  to  third  persons  who 
were  strangers  to  the  charter  party,  then  the  bills  of 
lading  would  take  on  a  new  significance  as  to  third  per- 
sons. They  would  no  longer  be  simply  receipts — as  be- 
tween the  original  parties — but  rather  an  undertaking 
on  the  part  of  the  vessel  and  its  owner  with  the  holders. 
The  follow^ing  language  from  The  Fri,  154  Fed.  333  (2 
C.  C.  A.  1907)  at  pages  336-337,  is  right  in  point: 

''The  usual  practice  is  for  the  master,  or  agent  of 
the  shipowner,  to  give  bills  of  lading  for  the  cargo 
although  it  may  be  shipped  under  a  charter  party. 
When  the  charterer  himself  ships  the  goods  these 
bills  of  lading  operate  as  receipts  for  them,  and  also 
as  documents  of  title  which  he  can  negotiate,  and 
thereby  constructively  transfer  possession  of  the 
goods.  But  they  do  not,  as  between  the  shipowner  and 
the  charterer,  operate  as  new  contracts,  or  as  modify- 
ing the  contract  in  the  charter  party.    Where  the  bill 
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of  lading  has  been  transferred  for  value  to  third 
persons  zulio  are  strangers  to  the  charter  party,  its 
terms  become  very  important.  It  thoi  constitutes  an 
undertaking  on  the  part  of  the  shipoumer  zcith  the 
holders,  zvhich  is  independent  of  the  charter  party, 
except  so  far  as  that  is  expressly  incorporated  in  it. 
Carver,  Carriage  by  Sea,  151,  152.  It  constitutes 
the  contract  between  the  parties  where  there  is  no 
charter  party,  but  where  there  is  a  charter  party  it 
never  supersedes  any  unequivocal  provisions  therein. 
This  has  long  been  settled  by  the  adjudications." 
(Emphasis  ours.) 

There  is  nothing  strained  or  tricky  in  the  terms  of  the 
charter  party  as  urged  by  appellant.  It  is  clear  that  the 
Carriage  of  Goods  by  Sea  Act  is  not  incorporated  therein 
and  is  not  applicable  to  any  ship^ment  as  betzueen  the  orig- 
inal parties.  Paragraph  25  and  the  rubber  stamped  pro- 
vision on  the  "bills  of  lading"  come  into  play  only  for 
the  benefit  of  third  persons. 

B. 

There  Is  No  Liability  for  Any  Contamination  Under 
the  Charter  Party. 

Errors  5  and  6  (page  60),  are  involved  and  read  as 
follows : 

5.  The  District  Court  erred  in  holding  that  re- 
spondent's first  affirmative  defense,  based  upon  Para- 
gra])h  19  of  the  charter,  was  not  applicable  and  did 
not  constitute  a  defense  to  the  libel. 

6.  The  District  Court  erred  in  holding  that  re- 
spondent's second  affirmative  defense,  based  upon 
Paragraphs  7  and  20(a)  of  the  charter,  was  not 
applicable  and  did  not  constitute  a  defense  to  the 
libel. 

S.  ..    2/)  ^^^   ^^ 
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Paragraph  19  of  the  charter  party  reads  as  follows: 
'49.  Cleaning — If  requested  by  the  Charterer,  the 
Vessel  will  steam  the  tanks,  pipes  and  pumps  of  the 
Vessel  or  Butterworth  en  route  to  loading  port  and 
there  pump  water  ballast  and/or  slops  into  shore 
tank  or  barge  to  be  supplied  by  Charterer  immedi- 
ately on  arrival.  Any  delay  in  furnishing  these 
facilities  shall  count  as  used  lay  time.  Any  further 
cleaning,  if  required,  shall  be  done  by  and  at  the 
expense  of  Charterer  and  time  consumed  shall  count 
as  used  lay  time.  If  Charterer  does  not  require  addi- 
tional cleaning  at  port  of  loading  Owner  shall  not  be 
responsible  for  any  damage  caused  to  or  contamina- 
tion of  cargo,  by  reason  of  failure  to  have  the  tanks 
properly  cleaned  for  receiving  the  shipment.  Except 
as  may  otherwise  be  indicated  in  Part  I,  the  Vessel 
shall  not  be  responsible  for  leakage,  shrinkage,  dif- 
ference between  reported  intake  and  reported  out- 
turn, deterioration,  discoloration,  or  change  in  qual- 
ity of  the  cargo,  nor  for  any  consequences  arising 
ont  of  shipping  more  than  one  grade  of  cargo/' 
(Emphasis  ours.) 

This  was  set  up  as  a  special  defense  by  appellant  in  its 
answer  (pp.  9  and  10),  and  urged  by  appellant  at  the  time 
of  trial. 

The  trial  Court  recognized  that  this  would  be  a  full 
defense  if  the  Carriage  of  Goods  by  Sea  Act  did  not 
applying.  Judge  Harrison  stating  in  the  o])ini(^n,  as  fol- 
lows  (pp.  28-29): 

''The  first  question  to  be  determined  is  whether  the 
Carriage  of  Goods  by  Sea  Act  covers  the  shipment 
of  oil  involved.  The  libelant  contends  that  it  does, 
while  the  respondent  holds  to  the  contrary,  because 
the  vessel  was  operating  under  a  charter  for  the  full 
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capacity  of  the  vessel  and  therefore  respondent  was 
free  to  contract  as  a  private  party.  Under  this  rea- 
soning the  parties  were  in  the  relationship  of  a  bailor 
and  bailee.  Respondent  then  refers  to  paragraph  19 
of  the  charter  party  which  provides: 

'Except  as  may  otherwise  be  indicated  in  Part  I, 
the  vessel  shall  not  be  responsible  for  .  .  .  any 
consequences  arising  out  of  shipping  more  than  one 
grade  of  cargo.' 

"It  naturally  follows  that  if  the  Carriage  of  Goods 
by  Sea  Act  does  not  apply,  the  libel  must  be  dis- 
missed because  of  the  above  provision." 

Appellant  respectfully  contends  that  any  contamination 
in  the  discharge  of  the  cargo  from  the  Egg  Harbor  was 
a  "consequence  arising  out  of  shipping  more  than  one 
grade  of  cargo"  and  consequently,  there  is  no  liability 
on  the  part  of  appellant  under  the  plain  terms  of  the 
contract  of  carriage.  We  have  found  no  precise  cases 
on  the  subject  although  a  similar  provision  was  contained 
in  the  charter  party  in  The  G.  R.  Crozcc,  supra.  In  that 
case,  Article  16  of  the  charter  party  read  as  follows: 

"The  Captain  is  bound  to  clean  the  tanks,  pipes, 
and  pumps  of  the  steamer  to  the  satisfaction  of  the 
Charterer's  inspector,  llic  steamer  is  not  to  be  re- 
sponsible for  any  eojisequetiees  arising  through  Char- 
terer's shipping  different  kinds  of  oil.  The  steamer 
is  not  to  be  accountable  for  leakage."  (Appearing 
at  page  507  of  294  Federal — Emphasis  ours.j 

It  will  be  rccalkxl  that  in  The  G.  R.  Crozce,  leakage  was 
involved  and  the  provision.  "The  steamer  is  not  to  be 
accountable  for  leakage"  excused  the  vessel  and  its  owner. 
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If  contamination  had  occurred,  it  is  reasonable  to  assume 
that  the  Court  would  have  excused  the  vessel  and  its 
owner  by  reason  of  the  provision,  ''The  steamer  is  not 
to  be  responsible  for  any  consequences  arising  through 
Charter's  shipping  different  kinds  of  oil." 

The  terms  of  Paragraph  19  are  reasonable  in  the  light 
of  all  the  circumstances.  The  United  States  was  engulfed 
in  ''do  or  die"  World  War  II.  Oil  and  gasoline  were 
the  things  that  made  airplanes,  tanks,  ships  and  all  the 
mechanisms  of  war  run.  Oil  and  gasoline  were  a  prime 
double-plus  necessity.  Old  tankers  and  new^  tankers  were 
working  with  tremendous  dispatch,  often  with  green 
crews.  It  is  w^ll  known  that  140,000-barrel  tankers  were, 
in  the  language  of  the  trade,  "making  a  full  turn-around" 
in  thirty-six  hours,  whereas  the  normal  time  runs  usually 
six  or  seven  days.  The  emphasis  was  on  speed  and  get- 
ting things  done. 

In  the  case  at  bar,  the  Government  was  transporting 
petroleum  products  during  war-time  under  a  private  con- 
tract of  carriage  for  Standard  Oil,  and  it  was  an  entirely 
reasonable  and  proper  thing,  under  all  the  attendant  cir- 
cumstances, for  the  charter  party  to  contain  the  provi- 
sion exempting  the  vessel  from  "any  consequences  arising 
out  of  shipping  more  than  one  grade  of  cargo."  It  is 
interesting,  likewise,  to  note  that  The  G.  R.  Crozvc,  supra, 
arose  during  World  War  I,  and  a  similar  provision  was 
in  the  charter  party  in  that  case  as  above  noted.  In 
peace  time  the  rigors  of  competition  would  i)r()bably  serve 
to  automatically  eliminate  such  provision  in  a  contract 
cf  carriage. 
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C. 

Damages  Should  Not  Include  Diesel  Oil  and  Gasoline 
Already  in  Shore  Tanks  8  and  62,  if  Appellee  Is 
Entitled  to  Recover. 

(1)  Appellant  Should  Not  Be  Chargeable  With  Appellee's 
Activities   on   Shore. 

Errors  7,  8  (p.  60),  9,  10.  12  and  13  (p.  61),  are  ap- 
plicable here  as  follows: 

7.  The  District  Court  erred  in  applying  the  in- 
correct rule  and  measure  of  damages. 

8.  The  District  Court  erred  in  holding  that  libel- 
ant was  entitled  to  the  full  amount  of  damages  per- 
taining to  the  diesel  furnace  oil  and  gasoline  in  the 
sum  of  $49,158.12. 

9.  The  District  Court  erred  in  not  holding  that,  if 
entitled  to  damages,  libelant  was  not  entitled  to  dam- 
ages on  account  of  the  diesel  furnace  oil  and  gaso- 
line which  became  contaminated  in  libelant's  shore 
storage  tanks  when  contaminated  products  from  the 
vessel  were  added  thereto,  such  damages  being  in 
the  sum  of  $16,243.56. 

10.  The  District  Court  erred  in  finding  that  re- 
spondent at  the  time  the  charter  was  made  should 
reasonably  have  understood  or  contemplated  that  the 
cargo  would  be  received  by  libelant  from  the  "Egg 
Harbor"  into  storage  tanks  already  partly  full. 

12.  The  District  Court  erred  in  not  finding  that 
no  diesel  furnace  oil  was  contaminated  by  respondent. 

13.  The  District  Ctnirt  erred  in  finding  that  the 
contents  of  libelant's  shore  tanks  in  question  were 
uncontaminated  before  discharge  from  the  S.  S. 
"Egg  Harbor"  commenced. 
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The  testimony  of  Mr.  Fred  R.  Kilbourn  [pp.  70-143], 
Plant  Superintendent  of  appellee's  Point  Wells  plant, 
tells  the  story  of  appellee's  activities  and  what  transpired 
on  shore.  A  brief  review  of  his  testimony  is  necessary  as 
a  background  for  this  phase  of  appellant's  argument. 

The  headers  on  the  dock  were  equipped  to  take  samples 
as  the  fluid  passed  through  the  headers  from  the  vessel  into 
the  shore  pipes  [p.  74].  Discharge  of  gasoline  from  the 
Egg  Harbor  commenced  about  1 :45  P.  M.  on  April  23, 
1943,  and  discharge  of  diesel  commenced  about  three-quar- 
ters of  an  hour,  or  an  hour  later  [p.  78].  At  the  time 
discharge  commenced,  there  were  2,376  barrels  of  diesel 
oil  in  shore  tank  8,  and  11,339  barrels  of  gasoline  in  shore 
tank  62  [p.  79].  Diesel  oil  went  into  shore  tank  8,  and 
gasoline  into  shore  tank  62.  Samples  were  taken  by 
Standard  Oil  employees  from  the  headers  when  discharge 
commenced,  and  the  ganger  took  these  samples  hourly  [p. 
80].  The  first  sign  of  anything  unusual  was  around  4:15 
or  4:30  P.  M.,  when  the  ganger  reported  that  the  gasoline 
was  badly  off  color  [p.  80].  Pumping  was  stopped  imme- 
diately, the  vessel  notified,  and  the  vessel's  representa- 
tives, Messrs.  Hicks  and  Stevens,  came  from  Seattle  and 
checked  on  board  the  vessel  [p.  81].  Pumping  was  re- 
sumed of  both  products  simultaneously  about  two  hours 
later  [p.  83],  but  then  stopped  in  about  15  minutes,  be- 
cause the  gasoline  was  still  off  color  [p.  84].  Pumping 
of  diesel  oil  alone  was  then  commenced,  about  9:30  P.M., 
and  continued  into  shore  tank  8  until  6  A.M.,  on  April  24, 
when  it  was  diverted  by  appellee  into  shore  tank  41. 
Pumping  continued  into  shore  tank  41  until  approximately 
6  P.  M.,  when  discharge  of  the  diesel  was  completed  fpp. 
84  and  85]. 
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Pumping  of  gasoline  alone  was  then  commenced,  about 
8  P.  ]\I.  on  April  24,  and  finished  some  9  hours  later, 
approximately  5  A.  M.  on  April  25  [p.  98]. 

The  dicsel  appeared  to  be  in  good  order,  as  far  as 
]\Ir.  Kilbourn  and  others  could  tell  [p.  85].  Samples 
were  taken  of  the  vessel's  tanks  on  board  the  Egg  Harbor, 
by  api^ellee,  during  the  evening  of  April  23,  about  9:30. 
Samples  were  also  taken  of  shore  tanks  8  (8  A.  M.  on 
April  24)  and  62  [evening  of  April  23],  and  these  sam- 
ples were  sent  to  Laucks  Laboratories  at  once  for  analysis 
[pp.  86  and  S^7].  The  samples  from  the  vessel's  tanks 
5,  6  and  7,  containing  diesel,  showed  merchantable  [p.  96]. 
The  composite  sample  from  the  vessel's  tanks,  2,  3  and 
4,  containing  gasoline,  showed  merchantahle  [p.  96].  The 
sample  from  shore  tank  8,  containing  diesel — taken  around 
8  A.  M.  on  April  24,  showed  unmerchantable  [pp.  97  and 
131  I .  The  sample  from  shore  tank  62,  containing  gaso- 
line, showed  unmerchantable   [p.  97]. 

It  is  to  be  noticed  that  the  procedure  on  the  discharge 
of  gasoline  was  different  from  the  diesel,  in  that  when 
pumping  of  the  gasoline  alone  was  commenced,  it  was  run 
out  of  each  vessel's  tank  until  it  showed  clear  in  each 
tank,  all  going  into  shore  tank  62  [pp.  98  and  99].  Then 
when  the  gasoline  was  running  clear,  shift  was  made  to 
shore  tank  61  and  discharge  completed  into  shore  tank 
61.  There  was  no  difficulty  there,  all  the  contents  being 
merchantable. 

Contrast  the  gasoline  procedure  with  the  diesel  oil — 
])umi)ing  of  diesel  alone  started  at  9:30  P.  M.  on  April 
23,  into  shore  tank  8,  and  continued  until  6  A.  M.  on 
April  24,  when  for  some  reason  best  known  to  appellee, 
diversion  was  made  into  shore  tank  41  and  continued  un- 
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til  discharge  of  the  diesel  was  completed.  The  samples 
from  the  diesel  tanks  on  the  ship — numbers  5,  6  and  7, 
taken  at  9:30  P.M.  on  April  23,  showed  merchantable, 
and  yet  the  diesel  was  continued  to  be  pumped  into  shore 
tank  8  for  approximately  10>4  hours  before  diverting  to 
shore  tank  41.  The  Laucks  test  showed  that  shore  tank 
8  was  iinnier  chant  able;  apparently  no  samples  were  taken 
from  shore  tank  8  during  the  evening  of  April  23.  Sam- 
ples from  shore  tanks  41  (diesel)  and  61  (gasoline) 
showed  merchantable,  for  which  appellee  makes  no  claim. 

On  cross-examination,  Mr.  Kilbourn  readily  admitted 
that  Standard  Oil  had  sole  control  from  the  minute  the 
diesel  and  gasoline  went  over  the  ship's  side,  and  at  no 
time  informed  the  vessel  where  the  products  were  being 
put.     The   following  appears   at  page    108: 

''Q.  By  Mr.  Mack:  Putting  it  another  way, 
Mr.  Kilbourn,  from  the  minute  the  gasoline  and  the 
diesel  went  into  the  discharging  hose,  the  ship,  from 
that  time  on,  had  nothing  whatever  to  do  with 
where  those  products  went,  did  it?  [36]  A.  No, 
that  is  right. 

Q.  Now,  at  any  time  during  the  discharging  op- 
eration, did  you  tell  the  ship  or  any  of  its  crew  or 
operators  where  you  were  putting  these  respective 
products?     A.     No. 

O.  In  other  words,  to  use  a  familiar  phrase  of 
the  street,  it  was  strictly  your  own  business  where 
you  put  them.     Isn't  that  right?     A.     Yes.'' 

There  were  2,376  barrels  of  diesel  in  shore  tank  8  be- 
fore discharge  commenced  [p.  115]  and  11,339  barrels 
of  gasoline  in  shore  tank  62    [p.    112].     The  diesel  ap- 
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peared  to  be  fine  [p.  116].  The  gasoline  was  all  right 
until  3  or  3:30  P.M.,  Mr.  Kilbourn's  testimony  on  the 
point  on  page   117  being  as   follows: 

"Q.  So,  up  to  that  point  at  3:00  o'clock  or  3:30, 
your  test  showed  the  gasoline  coming  off  the  boat  was 
all  right?     A.     Yes.     [47]" 

Mr.  Kilbuurn  received  the  Laucks  reports  on  the  sam- 
ples submitted  between  1 1  o'clock  and  1 :00  o'clock  in  the 
afternoon  of  April  24.  Diesel  was  going  into  shore  tank 
41  and  Mr.  Kilbourn  testified  as  follows  at  page  121: 

"Q.  Now,  when  you  received  that  report  from 
Loucks  Laboratories,  did  you  do  anything  about  the 
diesel,  so  far  as  pouring  it  into  any  other  tanks  is 
concerned?  A.  No.  We  were  pumping  tank  41  at 
that  time  and  we  just  kept  on  pumping.  We  didn't 
change  over  at  all. 

The  Court:  You  mean  after  you  found  out  that 
the  diesel  in  the  tanks  was  contaminated,  you  con- 
tinued to  pump  diesel? 

The  Witness:  In  tank  8,  we  finished  pumping, 
and  pumped  tank  41  which  was  practically  only  a 
C()Ui)le  of  hours  pumping  on  41   at  the  time. 

The  Court:  And  you  continued  to  pump  into  this 
same  tank? 

The  Witness:     Yes.    [52]" 

It  was  further  testified  by  Mr.  Kilbourn  at  page  132 
that  diesel  oil  can  be  contaminated  by  a  very  small  quan- 
tity of  gasoline,  whereas,  on  the  other  hand,  gasoline  can 
stand  a  certain  amount  of  diesel  oil.  We  quote  his  tes- 
timony on  the  point,  for  the  reason  that  it  seems  impor- 
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iant— it  would  seem  that  more  care  should  be  exercised 
for  a  possible  contamination  of  diesel  than  for  gasoline. 
The  testimony  on  page  132  is  as  follows: 

*'Q.  Now,  with  respect  to  diesel  oil,  if  there  is 
gasoline  in  it,  let  us  say,  or  it  is  contaminated  with 
gasoline  in  any  way,  is  there  any  change  in  the  odor 
from  it?  A.  Diesel  oil  can  be  contaminated  by  a 
very  small  quantity  of  gasoline  and  the  odor  would 
not  be  detected  at  all.  You  have  to  have  a  pretty 
sensitive  nose  to  smell  gasoline  in  diesel. 

Q.  Ordinarily  doesn't  diesel  oil  of  the  kind  han- 
dled here  have  a  rather  flat  odor?  A.  Diesel  oil 
varies  considerably  in  odor  depending  on  the  wash 
they  put  it  through  in  the  refinery.  Some  diesel 
comes  through  with  practically  no  odor,  and  others 
have  a  very  strong  petroleum  smell.  I  can't  describe 
it,  but  it  is  very  noticeable.  In  that  case  the  diesel 
oil  was  very  strong. 

The  Court:  Well,  I  assume  that  a  certain  amount 
of  contamination  of  the  diesel  oil  with  gasoline,  if  it 
was  not  too  heavy,  wouldn't  hurt  it  any,  would  it? 

The  Witness:  No.  Gasoline  could  stand  a  certain 
amount  of  diesel  oil. 

The  Court :  And  diesel  oil  could  stand  some  gaso- 
line? 

The  Witness:  No,  very  little.  You  can  take  a 
tank  that  [66]  has  contained  gasoline  and  pump  it 
out  dry  and  leave  fumes  in  the  tank  and  iiiW  it  up 
two-thirds  or  full,  and  there  is  enough  gasoline 
vapors  in  there  to  lower  the  flash  point  four  or  hve 
degrees  without  having  any  product  in  the  tank  at  all. 
Of  course,  that  isn't  harmful  because  it  allows  a 
variance  of  20  degrees  there.*' 
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It  seems  clear  from  the  facts  that  a  lot  of  good  diesel 
from  the  vessel  was  pumped  into  shore  tanks  8,  the  tests 
for  which,  taken  on  the  morning  of  April  24  after  pump- 
ing into  shore  tank  8  had  been  stopped  at  6  A.  M.,  showed 
itiniwrchantable.  We  say  "good  diesel  from  the  vessel" 
because  samples  taken  by  appellee  from  the  ship's  diesel 
tanks  5,  6  and  7  about  9:30  on  the  evening  of  April  23 
shozved  merchantable.  The  conclusion  is  apparent  that 
from  9:30  P.  M.  until  6  A.  M.— about  10>4  hours— good 
diesel  was  going  over  the  ship's  side  into  tank  8,  which 
later  showed  as  unmerchantable.  We  think  the  conclu- 
sion further  apparent  that  the  contents  of  shore  tank  8 
must  have  been  contaminated  before  9:30  P.  M.  on  April 
23:  and  that,  diesel  oil  being  easily  contaminated  accord- 
ing to  Mr.  Kilbourn's  testimony,  the  good  diesel  which 
went  over  the  ship's  side  for  10>^  hours  after  9:30  P.  M. 
on  April  23  became  contaminated  in  appellee's  shore 
tank  8. 

Now  with  regard  to  the  gasoline,  a  different  j^roccdure 
was  followed  because  the  color  test  was  reliable.  When 
the  gasoline  pumped  from  the  ship's  tanks  showed  clear, 
it  was  then  diverted  into  shore  tank  61,  and  that  was  all 
good  gasoline.  (3n  the  other  hand,  8,140  barrels  of  con- 
taminated gasoline  from  the  ship  w'ere  run  in  with  11,339 
barrels  of  gasoline  already  in  shore  tank  62,  making  a 
contaminated  mass  of  gasoline  of  19,479  barrels  \p.  248]. 

I'ndcT  tlic  foreseeable  rule  of  Hadley  v.  Baxendale,  9 
Exch.  341,  156  English  Reprint  145  (1854),  appellant 
contends  that  it  is  imi)ro])er  to  charge  appellant  with  what 
ai)pcllcc's  agents  did,  or  would  do  with  the  i)r(xlucts  in 
their  exclusive  j)ossession  and  control.  Appellant  had  no 
idea  wliat  Standard  Oil  would  do  with  the  diesel  and 
gasoline,  and  was  never  at  any  time  told  what  Standard 
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Oil  was  doing-  with  the  products  once  they  went  over  the 
ship's  side.  It  is  also  to  be  remembered  that  Paragraph 
7  of  the  Voyage  Charter  Party  provided  in  part  as  fol- 
lows: 

"7.  Pumping  In  and  Out. — The  cargo  shall  be 
pumped  into  the  Vessel  at  the  expense,  risk  and  peril 
of  the  Charterer,  and  shall  be  pumped  out  of  the 
Vessel  at  the  expense  of  the  Vessel,  hut  at  the  risk 
and  peril  of  the  Vessel  only  so  far  as  the  Vessel's 
permanent  hose  connections,  where  delivery  of  the 
cargo  shall  he  taken  hy  the  Charterer  or  its  Con- 
signee."    (Emphasis  ours.) 

It  is  undisputed  that  Standard  Oil  could  do  anything  it 
wished  with  the  diesel  and  gasoline  once  it  went  over  the 
ship's  side,  and  that  appellant  had  no  notice  or  knowledge 
that  appellee  would  run  the  products  into  shore  tanks  al- 
ready partly  full. 

Appellee  will  doubtless  claim,  as  it  did  at  the  trial,  that 
it  is  entitled  to  recover  for  the  contents  already  in  shore 
tanks  8  and  62  as  special  damages  within  the  contempla- 
tion of  the  parties.  13  C.  J.  S.  619  dealing  with  Carriers 
states  the  rule  as  to  special  damages  thus: 

'Tn  an  action  for  loss  of,  or  injury  to,  goods 
shipped,  only  such  damages  are  recoverable  as  were 
contemplated,  or  might  reasonably  have  been  contem- 
plated, by  the  parties.  To  authorize  a  recovery  of  such 
damages  as  would  not  ordinarily  flow  from  the  loss 
or  injury,  it  is  essential  that  at  the  time  of  shipment 
the  peculiar  circumstances  from  which  special  dam- 
ages would  arise  because  of  such  loss  or  injury  should 
be  made  known  to  the  carrier;  and  this  rule  applies 
when  it  is  sought  to  recover  for  loss  of  profits  aris- 
ing from  the  loss  of  the  goods  in  transit." 
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Appellant  never  had  any  knowledge  or  notice  specifically 
of  where  appellee  was  going  to  put  the  diesel  and  gasoline. 
Appellant  could  conjecture  tliat  the  products  would  go 
into  empty  shore  tanks,  or  into  partly  filled  shore  tanks, 
but  it  at  no  time  knew  just  what  was  being  done  or  where 
the  diesel  and  gasoline  were  being  placed. 

In  Florida  East  Coast  Railu^ay  Co.  v.  Peters,  83  South. 
559  (Fla.,  1919),  a  shipper  filed  suit  against  the  railroad 
company  for  damages  because  of  the  failure  of  the  com- 
pany to  transix^rt  and  deliver,  within  a  reasonable  time, 
large  quantities  of  crate  material  designed  to  be  used  in 
crating  tomatoes  to  be  shipped  to  market.  The  shipper 
claimed  loss  of  a  part  of  his  crop,  and  other  damages  such 
as  keeping  workmen  on  the  payroll.  The  Court  stated, 
at  page  564: 

"(6-8)  Assuming  that  the  allegations  as  to  the 
notice  to  the  defendant  of  the  special  damages  likely 
to  result  from  the  delay  in  transporting  the  crates 
are  suflBcient,  the  evidence  does  not  show  that  the 
defendant  had  actual  notice  as  to  the  special  dam- 
ages claimed  from  alleged  injury  to  the  growing  to- 
mato vines  because  the  ripe  tomatoes  were  not 
promptly  picked  therefrom,  and  notice  front  common 
knowledge  tlicrcof  cannot  legally  he  imputed  to  the 
defendant  carrier  even  if  such  special  damages  are 
capable  of  reasonable  accurate  ascertainment.  Such 
special  damages  appear  to  be  remote  or  conjectural 
and  not  an  ordinary  result  of  the  alleged  negligence 
that  should  have  been  contemplated."  (Emphasis 
ours.) 

The  dire  consequences  of  charging  appellant  for  dam- 
ages to  contents  ah^eady  in  the  shore  tanks,  if  liability  be 
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established,  are  readily  apparent  from  the  nature  of  the 
goods.  It  is  entirely  conceivable  that  10,000  barrels  of 
contaminated  gasoline  could  be  run  in  ten  lots  of  1,000 
barrels  each,  into  ten  different  shore  tanks.  If  each  of 
the  shore  tanks  already  had  20,000  barrels  of  merchantable 
gasoline  in  each  of  them,  you  would  then  have  the  situ- 
ation of  10,000  barrels  contaminating  200,000  barrels.  As 
it  is,  in  the  principal  case  appellee  ran  8,140  barrels  of 
contaminated  gasoline  into  11,339  barrels  of  merchantable 
gasoline,  and  makes  claim  for  the  entire  19,479  barrels. 
The  situation  could  be  much  worse  with  diesel,  which, 
according  to  Mr.  Kilbourn,  is  much  more  easily  contami- 
nated than  gasoline. 

Perhaps  it  is  a  question  of  emphasis.  It  seems  more 
reasonable  that  appellee  should  take  the  loss  on  the  con- 
tents already  in  the  shore  tanks  rather  than  appellant, 
when  appellant  had  no  knowledge  of  what  was  going  on 
shore-side  and  appellee  only  was  in  the  saddle  ''on  the 
beach." 

(2)    Appellee   Failed   to   Minimize   Damages   When   Contami- 
nation  of    the    Gasoline    Was    First    Discovered. 

Error  11    (p.  61)  is  as  follows: 

11.  The  District  Court  erred  in  not  finding  that 
libelant  failed  to  mitigate  damages  by  refusing  all 
further  discharge  of  [70]  both  diesel  furnace  oil  and 
gasoline  until  appropriate  laboratory  tests  had  been 
made  and  the  results  known  when  contamination  of 
the  gasoline  was  first  discovered  by  libelant  about 
4:30  P.M.  on  April  23,  1943. 
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It  is  submitted  that  appellee  did  not  discharge  its  duty 
to  minimize  damages  alter  the  contamination  of  the  gaso- 
line was  definitely  tirst  discovered,  about  4:30  P.  M.  on 
April  Zi.  Appellee  was  on  notice  that  something  was 
wrong.  That  was  the  time  for  appellee  to  refuse  all  fur- 
ther discharge  of  at  least  the  dicscl  until  appropriate  lab- 
oratory tests  had  been  made  and  the  results  known.  We 
say  "at  least  the  diesel"  for  the  reason  that  visual  exam- 
ination of  the  gasoline  was  satisfactory,  but  apparently 
anything  but  laboratory  testing  of  the  diesel  was  not. 

Such  tests  as  were  made  by  appellee  itself  of  the  diesel, 
as  distinguished  from  laboratory  tests,  at  no  time  dis- 
played anything  wrong  with  the  diesel,  both  during  the 
period  before  4:30  P.  M.  on  April  23  and  afterward  dur- 
ing the  discharge  of  the  diesel  alone,  commencing  about 
9:30  P.  Al.  on  April  23.  hi  fact,  appellee  s  own  testimony 
shows  that  laboratory  tests  of  samples  of  the  diesel  taken 
by  Standard  Oil  from  the  vessel's  tanks  5,  6  and  6  during 
the  evening  of  April  23  showed  that  such  diesel  zvas  all 
good.  The  inference  seems  patent  that  good  diesel  was 
discharged  from  the  Egg  Harbor  beginning  at  9:30  P.  M. 
and  is  strengthened  by  the  fact  that  Standard  Oil  di- 
verted from  shore  tank  8  to  shore  tank  41  about  6  A.  M. 
on  April  24 — and  shore  tank  41  zcas  all  good. 

The    rule    as    to    minimizing    damages    is    digested    at 
13  C.  J.  S.  r)20,  under  Carriers,  as  follows: 

*it  is  the  duty  v\  the  })r()perty  owner  to  make  rea- 
sonable effi>rts  to  minimize  the  damages,  and  no  re- 
covery can  be  had  for  damage  which  such  efforts 
would  have  prevented." 
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In  United  States  v.  Brookridge  Farm,  Inc.,  Ill  F.  (2d) 
461  (10  C.  C.  A.  1940),  plaintiff  recovered  a  judgment 
for  the  breach  of  a  contract  to  deHver  milk  to  a  Govern- 
ment hospital.  The  Court  discussed  the  rule  as  to  miti- 
gation of  damages  and  said,  at  page  465 : 

'The  general  rule  is  that  one  who  suffers  injury  as 
the  result  of  a  tort  or  a  breach  of  contract,  is  re- 
quired to  exercise  reasonable  care  and  diligence  to 
avoid  the  loss  or  to  minimize  the  resulting  damage." 

We  feel  that  there  is  little  quarrel  with  the  rule  of 
mitigation  of  or  minimizing  damages.  Again  its  appli- 
cation to  a  given  set  of  facts  is  where  the  controversy 
creeps  in.  It  is  appellant's  view  that  it  was  up  to  appel- 
lee to  reasonably  minimize  the  damages,  at  least  on  the 
diesel,  in  the  manner  indicated  and  that,  accordingly,  ap- 
pellee is  not  entitled  to  damages,  if  liability  be  estab- 
lished, for  the  diesel  put  into  shore  tank  8  from  9:30 
P.  M.  on  April  23  until  6  A.  M.  on  April  24. 

The  damages  on  account  of  the  diesel  and  gasoline  al- 
ready in  the  shore  tanks  amount  to  $16,243.56  (page  48). 
The  damages  by  reason  of  the  diesel  pumped  from  9:30 
P.  M.  on  April  22>  until  6  A.  M.  on  April  24  into  shore 
tank  8  are  not  in  evidence,  but  appellant  reasonably  be- 
lieves they  can  be  ascertained. 
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D. 

Damages  Should  Not  Include  Attorneys'  Fees,  but,  If 
Proper,  the  $8,000.00  Awarded  Is  Excessive. 

Errors    16,    17,    18  and   19   (page  62)   are  as  follows: 

16.  The  District  Court  erred  in  holding  that 
libelant  was  entitled  to  attorney's  fees  in  any  sum 
or  at  all  as  damages. 

17.  The  District  Court  erred  in  finding  that  if 
Hbelant  were  entitled  to  attorney's  fees  as  damages 
the  sum  of  $8,000  was  reasonable  or  reasonably  in- 
curred for  attorney's  fees. 

18.  The  District  Court  erred  in  admitting  evi- 
dence relevant  to  attorney's  fees  over  the  objection 
of  respondent  that  attorney's  fees  were  not  specifically 
pleaded  as  a  portion  of  the  damages  claimed,  that 
the  question  of  attorney's  fees  as  a  portion  of  such 
damages  had  not  been  previously  considered  in  the 
case  and  that  attorney's  fees  were  not  a  proper  item 
of  damages  under  the  Suits  in  Admiralty  Act. 

19.  The  District  Court  erred  in  holding  that  at- 
t<^rney's  fees  |71|  were  recoverable  or  proper  as 
damages  under  the  Suits  in  Admiralty  Act. 

The  very  first  time  that  the  subject  of  attorneys'  fees 
was  mentioned  to  appellant  was  toward  the  end  of  the 
second  day  of  trial  oi  the  case,  when  Mr.  Hall,  proctor 
for  api)ellee,  brought  up  the  subject  of  attorneys'  fees 
as  damages  under  Paragraph  34  of  the  charter  party, 
reading  as  follows : 

"34.  Damages  for  breach  of  this  Charter  shall 
include  all  provable  damages,  and  all  costs  of  suit 
and  attorney  fees  incurred  in  any  action  hereunder." 
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At  that  time  Mr.  Mack,  one  of  the  proctors  for  appellant, 
stated   (page  292) : 

*'Mr.  Mack:  I  wasn't  aware  that  a  claim  of  that 
kind  was  being  made,  and  of  course  there  is  no 
specific  allegation  of  that  in  the  libel  unless  it  is 
under  the  broad  prayer  there." 

The  first  discussion  of  attorneys'  fees  is  found  at  pages 
291-293.  On  the  last  day  of  trial,  February  2,  1945, 
Mr.  Hall  brought  up  the  subject  again  and  introduced  an 
itemized  statement  of  the  services  performed  by  his 
firm  in  the  case.  Pages  334-339  deal  w^th  what  trans- 
pired, and  Mr.  Mack  objected  to  any  evidence  relative 
to  attorneys'  fees  (p.  334).  Mr.  Hall  stated  that  his 
testimony  would  be  that  $9,000.00  would  be  a  reasonable 
fee  and  it  was  stipulated  that  if  called  he  would  so 
testify   (page  339). 

No  mention  was  made  of  attorneys'  fees  in  the  original 
libel  (pp.  3-6)  although  admittedly  Paragraph  2  of  the 
prayer  of  the  libel  (p.  6)  was  in  very  broad  form. 
Amendment  to  the  libel  specifically  referring  to  attorneys' 
fees,  being  designated  as  a  new  Paragraph  12,  was  per- 
mitted by  the  Court  to  conform  to  proof,  and  a  new 
Paragraph  4  of  the  prayer  was  similarly  permitted,  spe- 
cifically referring  to  attorneys'  fees — this  appeared  at 
page  42. 

It  will  be  remembered  that  the  authority  for  appellee 
to  bring  this  suit  rests  in  the  Suits  in  Admiralty  Act.  46 
U.  S.  C.  A.  741-752.  Section  743  provides  that  a  decree 
rendered  by  the  Court  in  a  case  under  the  Act  may  in- 
clude costs  and  it  may  also  include  interest  at  4%  per 
annum,  or  at  any  higher  rate  which  shall  be  stipulated 
in  any  contract  upon  which  such  decree  shall  be  based. 


The  allowance  of  costs  and   interest  are  within  the  dis- 
cretion of  the  Court  as  in  the  usual  admiralty  case. 

Nothing  whatever  is  said  about  attorneys'  fees  in  Sec- 
tion 743  or  elsewhere  in  the  Act.  We  have  been  unable 
to  find  any  authority  on  the  subject  and  can  only  argue 
that  since  the  Act  enables  private  parties  to  do  something 
that  they  could  not  do  before  its  enactment,  /.  c,  sue  the 
United  States  in  the  manner  provided,  that  the  Act 
should  be  strictly  construed ;  that  when  it  makes  no 
specific  reference  to  attorneys'  fees,  while  making  pro- 
vision for  costs  and  interest  at  4%  per  annum  "or  at 
any  higher  rate  which  shall  be  stipulated  in  any  contract 
upon  which  such  decree  shall  be  based,"  it  inferentially 
excludes  attorneys'  fees  as  being  recoverable  in  suits 
under  the  Act. 

Turning  to  the  question  of  reasonableness  of  the  award 
made,  if  attorneys'  fees  as  damages  are  proper  in  the 
case  and  if  appellee  is  entitled  to  recover,  it  is  well  settled 
that  the  Court  is  in  the  nature  of  an  expert  himself,  hav- 
ing had  legal  training  and  experience,  and  may  pass  upon 
the  reasonableness  of  attorneys'  fees  with  or  without 
the  aid  of  testimony  of  witnesses  as  to  value.  In  like 
manner,  appellate  courts  can  also  pass  upon  the  reason- 
able value  of  attorneys'  services.  In  Elconin  v.  Yalcn, 
208  Cal.  546,  282  Pac.  791  (1929)  the  Court  said, 
at  pages  349-50  of  208  Cal: 

"The  court  had  before  it  detailed  evidence  as  to 
the  nature  and  extent  of  the  services  rendered  and 
was  empowered  to  use  his  own  experience  and  judg- 
ment as  to  the  reasonable  value  thereof,  with  or  with- 
out the  aid  of  testimony  of  witnesses  as  to  value  (cit- 
ing cases)." 


Kirk  V.  Ciilley,  202  Cal.  501,  261  Pac.  994  (1927) 
states  the  rule,  thus  at  page  510  of  202  Cal.,  relative  to 
the  power  of  appellate  courts: 

"If  the  trial  court  may  make  an  appraisal  and 
adjudication  of  value  of  such  services,  it  must  be 
presumed  that  appellate  courts  possess  like  power 
and  ability  so  to  do." 

The  memorandum  of  services  performed  by  appellee's 
proctors  (pp.  336-337)  shows  a  total  of  268%  hours 
time  spent  prior  to  commencement  of  the  trial,  exclusive 
of  the  time  spent  in  telephone  conversations  and  in  the 
preparation  of  correspondence.  If  the  round  figure  of 
300  hours  be  used,  it  results  in  an  award  of  $26.66  an 
hour,  the  trial  court  having  awarded  $8,000.00  as  attor- 
neys' fees  (pp.  41  and  50). 

Appellant  respectfully  submits  that  the  award  is  ex- 
cessive and  should  be  reduced,  assuming  that  attorneys' 
fees  are  proper  as  damages,  and  that  appellee  is  entitled 
to  recover.  It  is  well  known  that  in  many  instances 
w^iere  agencies  of  the  United  States  employ  special  coun- 
sel, it  is  on  the  basis  of  $10.00  an  hour  for  senior  coun- 
sel and  $7.50  per  hour  for  junior  counsel.  If  an  award 
for  attorneys'  fees  is  proper,  we  believe  the  $8,000.00 
should  be  reduced  somewhere  around  the  neighborhood  of 
a  basis  of  $10.00  an  hour  to  conform  to  what  the  Govern- 
ment pays  in  many  instances  in  employing  special  counsel. 
There  is  the  further  reason  that  this  case  may  set  a 
precedent  on  the  point,  and  serious  consideration  should 
be  given  to  the  general  basis  upon  w^hich  an  award  for 
attorneys'  fees  against  the  United  States  should  be  made. 
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Conclusion. 

Appellant  respectfully  submits  that  the  decree  should 
be  reversed  for  the  reasons  stated,  primarily  because  the 
Carriage  of  Goods  by  Sea  Act  does  not  apply  to  the 
private  voyage  charter  involved,  and  Paragraph  19  af- 
fords a  full  defense  to  appellant. 

Respectfully  submitted, 

Charles  H.   Carr, 

United  States  Attorney, 
Robert   E.   Wright, 

Assistant  United  States  Attorney. 

LiLLicK,  Geary,  McHose  &  Adams, 
Augustus  F.  Mack,  Jr.. 

Proctors  for  Appellant. 


APPENDIX. 

The  following  are  the  Charter  Party  and  Bills  of  Lading 
which  were  executed  and  issued  in  connection  with  the  car- 
riage of  the  cargo  involved  in  this  suit: 

Form  No.  104 
WARSHIPOILVOY  Contract  No.  268-A 

6/1/42 
Part  I 

Tanker  Voyage  Charter  Party 
Part  I 
Charter  Party  made  as  of  April  14,  1943,  at  Phila- 
delphia, Pa.  between  the  United  States  of  America, 
acting  by  and  through  the  War  Shipping  Administra- 
tion (hereinafter  called  the  ''Owner")  of  the  good  Ameri- 
can SS  "Egg  Harbor"  (hereinafter  called  the  ''Vessel") 
and  Standard  Oil  Company  of  California  (hereinafter 
called  the  "Charterer") 

This  Charter  Party  consists  of  this  Part  I  and  Part  II 
on  the  reverse  hereof.  Unless  in  this  Part  I  otherwise 
provided,  all  of  the  provisions  of  Part  II  shall  be  part  of 
this  Charter  Party  as  though  fully  incorporated  herein. 
Net  Registered  Tonnage  of  X'essel:    6,126  Classed:    AI 

American  Bureau  of  Shipping 
Loaded  Draft  of  Vessel  Applicable  for  this  Voyage,  30  ft. 

9^2  in.  in  salt  water. 
Capacity  of:     135,000  bbls.     (of  42  American  measured 

gallons  at  60°  F.  each) 

OF  tefhs  ef  2240  \bs  of  Gasoline  or  Diesel  Oil 

(10%  more  or  less,  vessel's  option.) 

Now: Coiled:   in  all  main  tanks 

Loading  Port:    San  Pedro  and/or  El  Segundo,  California 
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Cargo :   Gasoline  and/or  Diesel  Oil 
Discharging  Port:    safe  U.  S.  Pacific  Northwest 
Freight  Rate:    W.  S.  A.  Rate  applicable 
Payable  at:    Philadelphia,  Pa. 
Readiness  Date:  April  12,  1943 
Cancelling  Date:   May  12,  1943 
Hours  for  Loading  &  Discharging:  96 
Demurrage  per  hour :  $135.00 

Last  2  cargoes: 

Special  Provisions: 

1.      This  Charter  Party  cancels  and  supersedes  Charter 

Party  dated  April  5,  1943,  Contract  No.  268. 
OK 
HHF 

Ix  Witness  Whereof  the  parties  hereto  have  executed 
this  agreement,  in  triplicate,  as  of  the  day  and  year  first 
above  written. 

Witness  the  signature  of: 
Walter  E.  Rex 
J.  W.  Foy 

United  States  of  America 
By:     War  Shipping  Aministration 
By:    Kkvstoxe  Siiippixg  Co.,  Agent 
By:    Walter  E  .Rex 

Walter  E.  Rex,  Secretary 
H.  IL  Flynn 

Standard  Oil  Company  of  California 
J.  L.  PIanna 
Vice  President 
Witness  the  signature  of: 
J.  L.  Hanna 

WSA-1 
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[The  following  clause  is  rubber-stamped  on  the  face  of 
the  document]  : 

'This  document  contains  information  affecting  the  national 
defense  of  the  United  States  within  the  meaning  of  Es- 
pionage Act,  50  U.  S.  C,  31  and  32  as  amended.  Its 
transmission  or  the  revelation  of  its  contents  in  any  man- 
ner to  an  unauthorized  person  is  prohibited  by  law/' 

Form  No.  104 
WARSHIPOILVOY 
6/1/42 
Part  II 

Tanker  Voyage  Charter  Party 
Part  II 

Loading  Port 

Warranty 

Cargo 

Discharging  Port 

Freight  Rate 

Inspector's  Certificate 

1(a). — The  Vessel,  classed  as  aforesaid  and  to  be  so 
maintained  during  the  currency  of  this  Charter,  shall,  with 
all  convenient  dispatch,  proceed  as  ordered  to  Loading 
Port  or  so  near  thereunto  as  she  may  safely  get  (always 
afloat),  and  being  tight,  staunch  and  strong,  and  having 
all  pipes,  pumps  and  heater  coils  in  good  working  order, 
and  being  in  every  respect  fitted  for  the  voyage,  so  far  as 
the  foregoing  conditions  can  be  attained  by  the  exercise  of 
due  diligence,  perils  of  the  sea  and  any  other  cause  of 
whatsoever  kind  beyond  the  Owner's  control  excepted, 
shall  load  (always  afloat)   from  the  factors  of  the  Char- 
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terer  a  full  and  complete  cargo  of  Petroleum  and/or  its 
products  in  bulk,  not  cxceedinf^  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel,  stores 
and  furniture  (sufficient  space  to  be  left  in  the  expansion 
tanks  to  i)rovide  for  the  expansion  of  the  cargo),  and 
being  so  loaded  shall  forthwith  proceed,  as  ordered  on 
signing  liills  of  Lading,  to  Discharging  Port,  or  so  near 
thereunto  as  she  may  safely  get  (always  afloat),  and  de- 
liver said  cargo.  The  freight  shall  be  at  and  after  the  rate 
stipulated  in  Part  I  hereof,  based  on  intake  quantity  as 
shown  on  the  Inspector's  Certificate  of  Inspection,  the  ser- 
vices of  the  Petroleum  Inspector  to  be  arranged  and  paid 
for  by  the  Charterer  who  shall  furnish  the  Owner's  Agent 
with  a  copy  of  the  Inspector's  Certificate.  No  deduction 
of  freight  shall  be  made  for  water  and/or  sediment  con- 
tained in  the  Oil. 

1(1)).  Freight  Payable. — Full  freight  shall  be  irrevo- 
cably earned  on  cargo  as  loaded,  vessel  and/or  cargo  lost 
or  not  lost;  payment  to  be  made  in  United  States  Dollars 
to  Owner's  Agent  at  the  Agent's  place  of  business  upon 
receipt  by  the  Agent  of  figures  indicating  quantity  of  cargo 
loaded  as  provided  in  1(a)  above.  On  completion  of  load- 
ing, Owner  will  order  vessel  to  sail  to  discharging  port, 
Charterer  nevertheless  remaining  liable  to  the  Owner  for 
all  freight  and  charges,  vessel  and/or  cargo  lost  or  not 
lost. 

1(c).  Advances. — Cash  shall  be  advanced  by  Charterer 
to  the  Master  or  Owner's  Agents,  if  rcciuired.  for  ordinary 
disbursements  at  ])orts  of  loading  and/or  discharge  at  cur- 
rent rates  of  exchange. 

2.  Time  eor  Xamixg  Loading  Port. — The  Charterer 
shall  name  the  loading  port  twenty-four  (24)  hours  prior 
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to  the  Vessel's  readiness  to  sail  from  the  last  previous  port 
of  discharge,  or  from  her  bunkering  port  for  the  voyage, 
or  upon  signing  this  Charter  if  the  Vessel  has  already 
sailed.  Any  extra  expenses  incurred  by  reason  of  the 
Charterer's  delay  in  furnishing  loading  port  orders  shall 
be  paid  for  by  the  Charterer,  and  any  time  thereby  lost  to 
the  Vessel  shall  count  as  used  lay  time. 

3.  Readiness  and  Cancelling  Date. — Lay  time 
shall  not  commence  before  the  readiness  date  stipulated  in 
Part  I  hereof,  except  with  the  Charterer's  sanction,  and 
should  the  Vessel  not  be  ready  to  load  by  4:00  o'clock 
P.  M.  (local  time)  on  the  cancelling  date  stipulated  in  Part 
I  hereof,  the  Charterer  shall  have  the  option  of  cancelling 
this  Charter  by  giving  Owner  notice  of  such  cancellation 
within  twenty-four  (24)  hours  after  such  cancellation 
date;  otherwise  this  Charter  to  remain  in  full  force  and 
effect. 

4.  Notice  of  Readiness. — The  Master  or  his  repre- 
sentative shall  give  the  Charterer  or  his  agent  at  the  ports 
of  loading  and  discharge  notice  in  writing  during  ordinary 
business  hours  that  the  Vessel  is  ready  to  load  or  discharge 
cargo,  berth  or  no  berth,  and  lay  time  shall  commence 
upon  the  expiration  of  six  (6)  hours  after  receipt  of  such 
notice,  or  upon  the  Vessel's  arrival  in  berth  (i.  e.,  finished 
mooring  when  at  a  sealoading  or  discharging  terminal,  and 
all  fast  when  loading  or  discharging  alongside  a  wharf), 
whichever  first  occurs;  provided,  however,  that  where,  be- 
cause of  routing  instructions  or  other  orders  of  the  Owner 
over  which  the  Charterer  has  no  control,  delay  is  caused  to 
the  Vessel  for  more  than  six  (6)  hours  after  notice  of 
readiness  is  given,  in  waiting  turn  to  load  or  discharge,  lay 
time  shall  not  commence  until  Vessel  is  berthed. 


5.  Hours  for  Loading  and  Discharge. — Such  num- 
l)er  of  running  hours  as  arc  stipulated  in  Part  I  hereof 
shall  be  allowed  the  Charterer  as  lay  time  for  loading  and 
discharging  cargo;  but  if  the  Vessel's  condition  or  facili- 
ties do  not  admit  of  loading  and  discharging  in  the  time 
allowed,  then  the  additional  time  necessary  therefor  shall 
he  included  in  lay  time.  If  regulations  of  the  owner  or  port 
authorities  prohibit  loading  or  discharging  of  the  cargo  at 
night,  time  so  lost  shall  not  count  as  used  lay  time;  if  the 
Charterer,  Shipper  or  Consignee  prohibits  loading  or  dis- 
charging at  night,  time  so  lost  shall  count  as  used  lay  time. 

6(a).  Safe  Berth. — The  \'essel  shall  load  and  dis- 
charge at  any  safe  place  or  wharf,  or  alongside  vessels  or 
lighters  reachable  on  her  arrival,  which  shall  be  designated 
and  secured  by  the  Charterer,  any  lighterage  being  at  the 
expense,  risk  and  peril  of  the  Charterer,  provided  that  the 
Vessel  can  proceed  thereto,  lie  at,  and  depart  therefrom 
always  safely  afloat.  The  Charterer  shall  have  the  right 
of  shifting  the  \'essel  at  ports  of  loading  and/or  discharge 
from  one  safe  berth  to  another  on  payment  of  all  expenses 
incurred,  except  as  stated  in  Clause  14  hereof.  Time  con- 
sumed on  account  of  shifting  shall  count  as  used  lay  time, 
except  as  stated  in  Clause  14. 

6(1)).  Flashpoint. — Xo  petroleum  or  its  products  hav- 
ing a  flashpoint  under  150°  Fahrenheit  (Closed  Cup  Abel 
Test)  shall  be  loaded  from  lighters  but  this  clause  shall 
not  restrict  the  Cliarlcrcr  from  loading  or  topping  oil 
crude  oil  from  vessels  or  barges  inside  or  (Uitside  the  bar 
at  any  ])ort  or  place  wlicre  bar  conditions  exist. 

7.  PrMPiNG  IN  AND  ( )rT. — 1'he  cargo  shall  be  ])umped 
into  the  Vessel  at  the  expense,  risk  and  peril  of  the  Char- 
terer, and  shall  be  pumped  out  of  the  \'essel  at  the  expense 
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of  the  \'essel,  but  at  the  risk  and  peril  of  the  Vessel  only 
so  far  as  the  Vessel's  permanent  hose  connections,  where 
delivery  of  the  cargo  shall  be  taken  by  the  Charterer  or 
its  Consignee.  The  \>ssel  shall  supply  her  pumps  and  the 
necessary  steam  for  discharging  in  all  ports  where  the 
regulations  permit  of  fire  on  board,  as  well  as  necessary 
hands.  Should  regulations  not  permit  fires  on  board,  the 
Charterer  or  Consignee  shall  supply,  at  its  expense,  all 
steam  necessary  for  discharging  as  well  as  loading,  but  the 
Owner  shall  pay  for  steam  supplied  to  the  \^essel  for  all 
other  purposes.  If  cargo  is  loaded  from  lighters,  the  Ves- 
sel, if  permitted  to  have  fires  on  board,  shall,  if  required, 
furnish  steam  to  lighters  at  Charterer's  expense  for  pump- 
ing cargo  into  the  Vessel. 

8.  Hoses. — Hoses  for  loading  and  discharging  to  be 
furnished  by  Charterer  at  its  risk  and  expense. 

9.  Deadfreight. — Should  the  Charterer  fail  to  supply 
a  full  cargo,  the  V^essel  may,  at  the  Master's  option,  and 
shall,  upon  request  of  the  Charterer,  proceed  on  her  voyage, 
provided  that  the  tanks  in  w^hich  cargo  is  loaded  are 
sufficiently  filled  to  put  her  in  seaworthy  condition.  In  that 
event,  however,  dead  freight  shall  be  paid  on  the  difference 
between  the  quantity  loaded  and  the  quantity  the  Vessel 
would  have  carried  if  loaded  to  her  minimum  permissible 
freeboard  for  the  voyage. 

10.  Demurrage. — Charterer  shall  pay  demurrage  per 
running  hour  and  prorata  for  a  part  thereof  at  the  rate 
stipulated  in  Part  I  for  all  time  that  loading  and  discharg- 
ing and  used  lay  time  as  elsewhere  herein  provided  exceeds 
the  allowed  lay  time  herein  specified.  If,  however,  demur- 
rage shall  be  incurred  at  ports  of  loading  and/or  discharge 
because  of  fire  or  explosion  in  or  about  the  plant,  or  be- 


cause  of  breakdown  of  machinery,  of  the  Charterer,  ship- 
per, or  consignee  of  the  cargo,  the  rate  of  demurrage  shall 
be  reduced  to  one-half  the  rate  stipulated  in  Part  I  hereof 
l)er  running  hour  and  prorata  of  such  reduced  rate  for 
part  of  an  hour  for  demurrage  so  incurred. 

11.  Di^ES,  Wharfage. — Dues  and  other  charges  on 
the  cargo  shall  be  paid  by  the  Charterer,  and  dues  and 
other  charges  on  the  \'essel  shall  be  paid  by  the  Owner. 
The  Vessel,  however,  shall  always  be  free  of  wharfage, 
dockage,  and  quay  dues. 

12.  Previous  Cargo. — The  last  two  successive  cargoes 
carried,  or  to  be  carried,  by  the  \'essel  immediately  pre- 
ceding her  entering  upon  this  Charter  consisted,  or  will 
consist,  of  cargoes  as  stipulated  in  Part  I  hereof. 

13.  Products  Excluded. — No  product  shall  be  shipped 
which  fails  to  meet  one  or  the  other  of  the  two  following 
requirements :  ( 1 )  The  vapor  pressure  at  one  hundred 
degrees  Fahrenheit  (100°  F.)  shall  not  exceed  thirteen 
pounds  (13  lbs.)  as  determined  by  the  A.  S.  T.  M.  Method 
(Reid  Method)  identified  as  D-323  current  at  the  time 
shipment  is  made.  (2)  The  distillation  loss  shall  not 
exceed  four  per  cent  (4[c)  and  the  sum  of  the  distillation 
loss  and  the  distillate  collected  in  the  receiving  graduate 
shall  not  exceed  ten  per  cent  ( 10% )  when  the  thermometer 
reads  one  hundred  twenty-two  degrees  Fahrenheit  (122° 
F.).  Note — The  distillation  test  shall  be  made  by  A.  S. 
T.  M.  Method  identified  as  D-86  current  at  the  time  ship- 
ment is  made.  When  ])r(xlucts  other  than  Naphtha  or 
Gasoline  are  tested,  the  distillation  loss  may  be  determined 
by  distilling  not  less  than  twenty-five  per  cent  (25%)  and 
deducting  from  one  hundred  per  cent  (  100%)  the  sum  of 
the  volumes  of  the  distillate  and  the  residue  in  the  flask 
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(cooled    to   a    temperature    of    sixty    degrees    Fahrenheit 
(60°  R).) 

14.  Two  Ports  Counting  as  One. — The  following 
two  ports,  viz.,  Paulsboro  (New  Jersey),  and  Marcus 
Hook  (Pennsylvania),  Paulsboro  (New  Jersey),  and  Wil- 
mington (Delaware),  Beaumont  and  Sabine  (Texas), 
Baytown  and  Texas  City  (Texas),  Ingleside  and  Harbor 
Island  (Texas),  and  Baton  Rouge  (Louisiana)  and  a  safe 
port  on  the  Mississippi  River  below  Baton  Rouge,  re- 
spectively, shall  count  as  one  port,  and  all  expenses  in- 
curred in  shifting  from  Paulsboro  to  Marcus  Hook,  Pauls- 
boro (New  Jersey)  to  Wilmington  (Delaware),  or  vice 
versa,  or  from  Beaumont  to  Sabine,  or  from  Baytown  to 
Texas  City,  or  from  Ingleside  to  Harbor  Island,  or  from 
Baton  Rouge  to  a  safe  port  on  the  Mississippi  River  below 
Baton  Rouge  or  vice  versa,  shall  be  for  account  of  the 
Owner,  except  that  any  extra  port  charges  incurred  by 
reason  of  calling  at  the  second  port  in  each  group  shall  be 
for  account  of  the  Charterer.  Time  consumed  in  shifting 
shall  not  count  as  used  lay  time. 

15.  Ice. — In  case  port  of  loading  or  discharge  shall 
be  inaccessible  owing  to  ice,  the  \>ssel  shall  direct  her 
course  according  to  Master's  judgment,  notifying  by  tele- 
graph or  radio,  if  available,  the  Charterer,  Shipper  or 
Consignee,  who  is  bound  to  telegraph  or  radio  orders  for 
another  port  (at  its  option),  which  is  free  from  ice,  and 
where  there  are  facilities  for  the  loading  or  reception  of 
Petroleum  in  bulk.  The  whole  of  the  time  occupied  from 
the  time  the  Vessel  is  diverted  by  reason  of  ice  until 
her  arrival  at  an  ice-free  port  of  loading  or  discharge  as 
the  case  may  be  shall  be  paid  for  by  the  Charterer  at  the 
rate  stipulated  in  Part  I  hereof. 
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16. — If  on  Vessel's  arrival  off  the  port  of  loading  or  dis- 
charge there  is  danger  of  the  Vessel  being  frozen  in,  the 
Master  shall  communicate  by  telegraph  or  radio,  if  avail- 
able, with  the  Charterer,  Shipper  or  Consignee  of  the 
cargo,  who  shall  telegraph  or  radio  him  in  reply,  giving 
orders  to  proceed  to  another  port  as  per  Clause  15,  where 
there  is  no  danger  of  ice  and  where  there  are  the  necessary 
facilities  for  the  loading  or  reception  of  Petroleum  in  bulk, 
or  to  remain  at  the  orignal  port  at  their  risk,  and  in  either 
case  Charterer  to  pay  for  the  time  that  the  \'essel  may  be 
delayed,  at  the  rate  stipulated  in  Part  I  hereof. 

17.  Quarantine. — Should  the  Charterer  send  the 
Vessel  to  any  port  or  place  where  a  quarantine  exists,  any 
delay  thereby  caused  to  the  \>ssel  shall  count  as  used  lay 
time;  but  should  the  quarantine  not  be  declared  until  the 
Vessel  is  on  passage  to  such  port,  the  Charterer  shall  not 
be  liable  for  any  resulting  delay. 

18. — If  the  Vessel,  prior  to  or  after  entering  upon  this 
Charter,  has  docked  or  docks  at  any  wharf  w^hich  is  not 
rat-free  or  stegomyia-free,  she  shall,  before  proceeding  to 
a  rat-free  or  stegomyia-free  wharf,  be  fumigated  by  the 
Owner  at  his  expense,  except  that  if  the  Charterer  ordered 
the  X'essel  to  the  infected  wharf  he  shall  bear  the  expense 
of  fumigation. 

19.  Cleaning. — If  requested  by  the  Charterer,  the 
Vessel  will  steam  the  tanks,  pipes  and  pumps  of  the  Vessel 
or  Butterworth  en  route  to  loading  port  and  there  pump 
water  ballast  and/or  slops  into  shore  tank  or  barge  to  be 
supplied  by  Charterer  inmiediately  on  arrival.  Any  delay 
in  furnishing  these  facilities  shall  count  as  used  lay  time. 
Any  further  cleaning,  if  required,  shall  be  done  by  and  at 
the  expense  of  Charterer  and  time  consumed  shall  count 
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as used  lay  tinie.  If  Charterer  does  not  require  addi- 
tional cleaning-  at  port  of  loading  Owner  shall  not  be 
responsible  for  any  damage  caused  to  or  contamination 
of  cargo,  by  reason  of  failure  to  have  the  tanks  properly 
cleaned  for  receiving  the  shipment.  Except  as  may  other- 
wise be  indicated  in  Part  I,  the  Vessel  shall  not  be  re- 
sponsible for  leakage,  shrinkage,  difference  between  re- 
ported intake  and  reported  outturn,  deterioration,  dis- 
coloration, or  change  in  quality  of  the  cargo,  nor  for  any 
consequences  arising  out  of  shipping  more  than  one  grade 
of  cargo. 

20(a).  Act  of  God,  etc. — The  Vessel,  her  Master 
and  Owner  shall  not,  unless  otherwise  in  this  Charter 
expressly  provided,  be  responsible  for  any  loss  or  damage, 
or  delay  or  failure  in  performing  hereunder,  arising  or 
resulting  from : — any  act,  neglect,  default  or  barratry  of 
the  Master,  pilots,  mariners  or  other  servants  of  the 
Owner  in  the  navigation  or  management  of  the  Vessel; 
fire,  unless  caused  by  the  personal  design  or  neglect  of  the 
Owner;  collision,  stranding,  or  peril,  danger  or  accident  of 
the  sea  or  other  navigable  waters;  saving  or  attempting 
to  save  life  or  property;  wastage  in  weight  or  bulk,  or 
any  other  loss  or  damage  arising  from  inherent  defect, 
quality  or  vice  of  the  cargo;  any  act  or  omission  of  the 
Charterer  or  Owner,  Shipper  or  Consignee  of  the  cargo, 
their  agents  or  representatives;  insufficiency  of  packing; 
insufficiency  or  inadequacy  of  marks;  explosion,  bursting 
of  boilers,  breakage  of  shafts,  or  any  latent  defect  in 
hull,  equipment  or  machinery;  unseaworthiness  of  the 
\^essel  unless  caused  by  want  of  due  diligence  on  the  part 
of  the  Owner  to  make  the  X'essel  seaworthy  or  to  have 
her    properly    manned,    equipped   and   supplied;    or    from 
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any  other  cause  of  whatsoever  kind  arising  without  the 
actual  fault  or  privity  of  the  Owner.  And  neither  the 
Vessel,  her  Master  or  Owner,  nor  the  Charterer,  shall, 
unless  otherwise  in  this  Charter  expressly  provided,  be 
responsible  for  any  loss  or  damage  or  delay  or  failure  in 
performing  hereunder,  arising  or  resulting  from: — Act 
of  God;  act  of  war;  act  of  public  enemies,  pirates  or  as- 
sailing thieves;  arrest  or  restraint  of  princes,  rulers  or 
people,  or  seizure  under  legal  process  provided  bond  is 
promptly  furnished  to  release  the  Vessel  or  cargo;  strike 
or  lockout  or  stoppage  or  restraint  of  labor  from  whatever 
cause,  either  partial  or  general ;  or  riot  or  civil  commotion. 

20(b).  Water  Ballast. — Charges  for  handling, 
storing  or  disposing  of  water  ballast  at  loading  port  to  be 
for  account  of  Charterer. 

20(c).  Taxes. — Any  Habilitacion  tax,  customs  over- 
time, and  taxes  on  freight  at  loading  or  discharging  ports, 
also  any  unusual  taxes,  assessments  and  governmental 
charges  that  are  not  presently  in  effect  but  in  the  future 
may  be  imposed  on  the  vessel  or  freight  are  to  be  borne 
by  Charterer. 

2\.  Jasox  Clause. — In  the  event  of  accident,  danger, 
damage,  or  disaster  before  or  after  commencement  of  the 
voyage  resulting  from  any  cause  whatsoever,  whether  due 
to  negligence  or  not,  for  which  or  for  the  consequence  of 
which  the  Owner  is  not  responsible  by  statute,  contract, 
or  otherwise,  the  cargo,  shippers,  consignees,  or  owners  of 
the  cargo  shall  contribute  witli  the  Owner  in  general 
average  to  the  payment  of  any  sacrifices,  losses  or  ex- 
penses of  a  general  average  nature  that  may  be  made  or 
incurred,  and  shall  pay  salvage  and  special  charges  in- 
curred   in    respect    of    the    cargo.      If    a    salving    ship    is 
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owned  or  operated  by  the  Owner,  salvage  shall  be  paid 
for  as  fully  as  if  the  salving  ship  or  ships  belong  to 
strangers. 

22.  General  Average. — General  average  shall  be 
adjusted,  stated  and  settled,  according  to  Rules  1  to  15, 
inclusive,  17  to  22,  inclusive,  and  Rule  F  of  York- Antwerp 
Rules  1924,  at  such  port  or  place  in  the  United  States  as 
may  be  selected  by  the  Owner,  and  as  to  matters  not  pro- 
vided for  by  these  Rules,  according  to  the  laws  and 
usages  at  the  port  of  New  York.  In  such  adjustment, 
disbursements  in  foreign  currencies  shall  be  exchanged 
into  United  States  money  at  the  rate  prevailing  on  the 
dates  made  and  allowances  for  damage  to  cargo  claimed 
in  foreign  currency  shall  be  converted  at  the  rate  prevail- 
ing on  the  last  day  of  discharge  at  the  port  or  place  of  final 
discharge  of  such  damaged  cargo  from  the  ship.  Average 
agreement  or  bond  and  such  additional  security,  as  may  be 
required  by  the  Owner,  must  be  furnished  before  delivery 
of  the  cargo.  Such  cash  deposit  as  the  Owner  or  his 
agents  may  deem  sufficient  as  additional  security  for  the 
contribution  of  the  cargo  and  for  any  salvage  and  special 
charges  thereon,  shall,  if  required,  be  made  by  the  cargo, 
shippers,  consignees  or  owners  of  the  cargo  to  the  Owner 
before  delivery.  Such  deposit  shall,  at  the  option  of  the 
Owner,  be  payable  in  United  States  money,  and  be  re- 
mitted to  the  adjuster.  When  so  remitted  the  deposit 
shall  be  held  in  a  special  account  at  the  place  of  adjust- 
ment in  the  name  of  the  adjuster  pending  settlement  of  the 
general  average  and  refunds  or  credit  balances,  if  any, 
shall  be  paid  in  United  States  money. 

23.  Deviation. — The  Vessel  shall  have  liberty  to  call 
at  any  ports  in  any  order,  to  sail  with  or  without  pilots, 
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to  tow  or  to  be  towed,  to  go  to  the  assistance  of  vessels  in 
distress,  to  deviate  for  the  purpose  of  saving  hfe  or 
property  or  of  landing  any  ill  or  injured  person  on  board, 
and  to  call  for  fuel  at  any  port  or  ports  in  or  out  of  the 
regular  course  of  the  voyage.  Any  salvage  shall  be  for 
the  sole  benefit  of  the  Owner. 

24.  Bills  of  Lading. — Bills  of  Lading,  in  the  form 
appearing  below,  for  cargo  shipped  shall  be  signed  by  the 
Master  as  requested.  Any  Bill  of  Lading  signed  by  the 
Master  or  Agent  of  the  Owner  shall  be  without  prejudice 
to  the  terms,  conditions  and  exceptions  of  this  Charter. 
The  Charterer  hereby  agrees  to  indemnify  and  hold  harm- 
less the  Owner,  the  Master,  and  the  Vessel  from  all  con- 
sequences or  liabilities  that  may  arise  from  the  Charterer 
or  its  agents,  or  the  Master,  signing  bills  of  lading  or 
other  documents  inconsistent  with  this  Charter,  or  from 
any  irregularity  in  papers  supplied  by  the  Charterer  or  its 
agents,  or  from  complying  with  its  or  its  agents'  orders. 

25.  Clause  Paramount. — All  Bills  of  Lading  issued 
hereunder  shall  have  effect  subject  to  the  provisions  of 
the  Carriage  of  Goods  by  Sea  Act  of  the  United  States, 
approved  April  16,  1936,  which  shall  be  deemed  to  be 
incorporated  therein,  and  nothing  therein  or  herein  con- 
tained shall  be  deemed  a  surrender  by  the  Owner  of  any 
of  its  rights  or  immunities  or  an  increase  of  any  of  its 
responsibilities  or  liabilities  under  said  Act.  If  any  term 
of  any  liill  of  Lading  issued  hereunder  he  repugnant  to 
said  Act  to  any  extent,  such  term  shall  be  void  to  that 
extent  but  no  further. 

26.  Both  to  Blamk. — Tf  the  \^essel  comes  into  col- 
lision with  another  ship  as  a  result  of  the  negligence  of  the 
other  ship  and  any  act,  neglect  or  default  of  the  master. 
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mariner,  pilot  or  the  servants  of  the  Owner  in  the  naviga- 
tion or  in  the  management  of  the  Vessel,  the  owners  of 
the  cargo  carried  hereunder  will  indemnify  the  Owners 
against  all  loss  or  liability  to  the  other  or  non-carrying 
ship  or  her  Owners  insofar  as  such  loss  or  liability  repre- 
sents loss  of,  or  damage  to,  or  any  claim  whatsoever  of 
the  owners  of  said  cargo,  paid  or  payable  by  the  other 
or  non-carrying  ship  or  her  Owners  to  the  owners  of  said 
cargo  and  set  off,  recouped  or  recovered  by  the  other  or 
non-carrying  ship  or  her  Owners  as  part  of  their  claim 
against  the  carrying  ship  or  Owner.  The  foregoing 
provisions  shall  also  apply  where  the  Owners,  operators 
or  those  in  charge  of  any  ship  or  ships  or  objects  other 
than,  or  in  addition  to,  the  colliding  ships  or  objects  are 
at  fault  in  respect  of  a  collision  or  contact. 

27 .  Lien. — The  Owner  shall  have  an  absolute  lien  on 
the  cargo  for  all  freight,  dead  freight,  demurrage  and 
costs,  including  attorney's  fees,  of  recovering  the  same, 
which  lien  shall  continue  after  deHvery  of  the  cargo  into 
the  possession  of  the  Charterer,  or  of  the  holders  of  any 
Bills  of  Lading  covering  the  same,  or  of  any  storageman. 

28.  Agents. — The  Owner  shall  appoint  Vessel's  agents 
at  all  ports. 

29(a).  War  Clause. — In  any  situation  whatsoever 
and  wheresoever  occurring  and  whether  existing  or  an- 
ticipated before  commencement  of  or  during  the  voyage, 
which  in  the  judgment  of  the  Owner  or  Master  is  likely  to 
give  rise  to  risk  of  capture,  seizure,  detention,  damage, 
delay  or  disadvantage  to  or  loss  of  the  X'essel  or  any  part 
of  her  cargo,  or  to  make  it  unsafe,  imprudent,  or  unlawful 
for  any  reason  to  commence  or  proceed  on  or  continue  the 
voyage  or  to  enter  or  discharge  the  cargo  at  the  port  of 
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discharge,  or  to  give  rise  to  delay  or  difficulty  in  arriving, 
discharging  at  or  leaving  the  port  of  discharge  or  the  usual 
place  of  discharge  in  such  port,   the  Owner  may  before 
loading  or  before  the  commencement  of  the  voyage,  re- 
(|uire  the  shipper  or  other  person  entitled  thereto  to  take 
delivery  of  the  cargo  at  port  of  shipment  and  upon  their 
failure  to  do  so,  may  warehouse  the  cargo  at  the  risk  and 
expense  of  the  cargo;  or  the  Owner  or  Master,  whether 
or   not   proceeding   toward   or   entering  or  attempting   to 
enter  the  port  of  discharge  or  reaching  or  attempting  to 
reach  the  usual  place  of  discharge  therein  or  attempting 
to  discharge  the  cargo  there,  may  discharge  the  cargo  into 
depot,  lazaretto,  craft  or  other  place:  or  the  \'essel  may 
proceed  or  return,  directly  or  indirectly,  to  or  stop  at  any 
such  port  or  place  whatsoever  as  the  Master  or  the  Owner 
may  consider  safe  or  advisable  under  the  circumstances, 
and  discharge  the  cargo,  or  any  part  thereof,  at  any  such 
port  or  place;  or  the  Owner  or  the  ^Master  may  retain  the 
cargo  on  board  until  the  return  trip  or  until  such  time  as 
the  Owner  or  the  Master  thinks  advisable  and  discharge 
the  cargo  at  any  place  whatsoever  as  herein  provided  or 
the  Owner  or  the  blaster  may  discharge  and  forward  the 
cargo  by  any  means  at  the  risk  and  expense  of  the  cargo. 
The  Owner  or  the  Master  is  not  re(iuired  to  give  notice 
of  discharge  of  the  cargo,  or  the  forwarding  thereof  as 
herein  ])r()vided.     When  the  cargo  is  discharged  from  the 
Vessel,   as   herein   provided,    it    shall    be   at   its   own   risk 
and  expense;  such  discharge  shall  constitute  complete  de- 
livery and  performance  under  this  contract  and  the  Owner 
shall  be  freed  from  any  further  responsibility.     For  any 
service    rendered    to    the    cargo    as    herein    provided    the 
owner    shall   be    entitled    to   a    reasonable   extra    compen- 
sation. 
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29(b). — The  Owner,  Master  and  Vessel  shall  have 
liberty  to  comply  with  any  orders  or  directions  as  to  load- 
ing, departure,  arrival,  routes,  ports  of  call,  stoppages, 
discharge,  destination,  delivery  or  otherwise  howsoever 
given  by  the  government  of  any  nation  or  department 
thereof  or  any  person  acting  or  purporting  to  act  with  the 
authority  of  such  government  or  of  any  department 
thereof,  or  by  any  committee  or  person  having,  under  the 
terms  of  the  war  risk  insurance  on  the  Vessel,  the  right 
to  give  such  orders  or  directions.  Delivery  or  other  dis- 
position of  the  cargo  in  accordance  with  such  orders  or 
directions  shall  be  a  fulfillment  of  the  contract  voyage. 
The  Vessel  may  carry  contraband,  explosives,  munitions, 
warlike  stores,  hazardous  cargo,  and  may  sail  armed  or 
unarmed  and  with  or  without  convoy. 

29(c). — In  addition  to  all  other  liberties  herein  the 
Owner  shall  have  the  right  to  withhold  delivery  of,  reship 
to,  deposit  or  discharge  the  cargo  at  any  place  whatsoever, 
surrender  or  dispose  of  the  cargo  in  accordance  with  any 
direction,  condition  or  agreement  imposed  upon  or  exacted 
from  the  Owner  by  any  government  or  department  thereof 
or  any  person  purporting  to  act  with  the  authority  of 
either  of  them.  In  any  of  the  above  circumstances  the 
cargo  shall  be  solely  at  their  risk  and  expense  and  all  ex- 
penses and  charges  so  incurred  shall  be  payable  by  the 
owner  or  consignee  thereof  and  shall  be  a  lien  on  the  cargo. 

30.  Priority. — All  agreements  of  the  Owner  con- 
tained in  this  Charter  Party  shall  be  subject  to  any  orders 
or  instructions  of  priority  or  requisition  issued  by  the 
United  States  Government  or  the  Government  of  the  flag 
of  the  Vessel  or  any  agencies  thereof,  or  the  requirement 
of  naval  or  military  authorities  or  other  Agencies  of 
Government. 
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31.  Limitation  of  Liability. — Any  provision  of 
this  Charter  to  the  contrary  notwithstanding,  the  Owner 
shall  have  the  benefit  of  all  limitations  of,  and  exemptions 
from,  liability  accorded  to  the  Owner  or  Chartered  Owner 
of  vessels  by  any  statute  or  rule  of  law  for  the  time  being 
in  force. 

32.  Approval. — The  voyage  under  this  Charter  is 
subject  to  the  approval  of  the  War  Shipping  Administra- 
tion and  any  conditions  imposed  by  said  Administration 
])ursuant  to  the  Ship  Warrants  Act  (Public  Law  173,  77th 
Congress). 

33.  Assignment. — Subject  to  the  approval  of  War 
Shipping  Administration,  the  Charterer  shall  have  the 
option  of  subletting  or  assigning  this  Charter  to  any  in- 
dividual or  company,  but  the  Charterer  shall  always  re- 
main resi)onsible  for  the  due  fulfillment  of  this  Charter  in 
all  its  terms  and  conditions. 

34.  Breach. — Damages  for  breach  of  this  Charter 
shall  include  all  provable  damages,  and  all  costs  of  suit 
and  attorney  fees  incurred  in  any  action  hereunder. 

35.  Members  of  Congress. — No  member  of  or  dele- 
gate to  the  Congress,  nor  Resident  Commissioner,  shall 
be  admitted  to  any  share  or  j)art  of  this  Charter  or  to  any 
benefit  that  may  arise  therefrom,  except  as  provided  in 
Section  116  of  the  Act  approved  March  4,  1909. 

36.  Defixitiox  of  "Owner." — Wherever  the  word 
''Owner"  appears  herein  same  shall  be  deemed  to  include 
a  Time  Charterer.  Demise  Cliarterer,  or  a  Requisition 
Charterer  or  user. 

2)7. — This  Charter  Party  consists  of  this  Part  II  and  of 
Part    1   on   the   reverse   hereof.      L'nless   in   this    Part    II 
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otherwise  provided,  all  of  the  provisions  of  said  Part  I 
shall  be  part  of  this  Charter  Party  as  though  fully  incor- 
porated herein.  In  the  event  of  conflict  between  the  pro- 
visions of  this  Part  II  and  those  of  Part  I,  the  provisions 
of  Part  I  shall  govern  to  the  extent  of  such  conllict. 

BILL  OF  LADING. 

Shipped  in  apparent  good  order  and  condition  by 

on  board   the   

Motorship 

Steamship   

whereof is  Master, 

at  the  port  of 

to  be  delivered  at  the  port  of 

or  so  near  thereto  as  the  Vessel  can  safely  get,  always 

afloat,    unto    

or  order  on  payment  of  freight  at  the  rate  of 

This  shipment  is  carried  under  and  pursuant  to  the  terms 

of  the  Charter  dated  

at between 

and as   Charterer,  and 

all  the  terms  whatsoever  of  the  said  Charter  except  the 
rate  and  payment  of  freight  specified  therein  apply  to  and 
govern  the  rights  of  the  parties  concerned  in  this  ship- 
ment. 

In  Witness  Whereof,  the  Master  has  signed 

Bills  of  Lading  of  this  tenor  and 

date,  one  of  which  being  accompklished,  the  others  will 
be  void. 

Dated  at this 

day  of 

Master 
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Bill  of  Lading  No 

Shipped  in  apparent  good  order  and  condition  by  Standard 
Oil  Company  of  California  on  Board  the  American  Steam- 
ship "Ecci  Harbor"  whether  L.  C.  Olsen  is  master,  at 
the  port  of  Los  Angeles,  California. 

Part  Cargo  ''Standard  Diesel  Furnace  Oil"  in  bulk; 

60,933.31  Net  Barrels  60°  F. 
8,224.23  Long  Tons 
API  Gravity  32.2. 

to  be  delivered  at  the  Port  of ,  or  so  near 

thereto  as  the  vessel  can  safely  get,  always  afloat,  unto 

pursuant  to  terms  of  contract /charter 

dated  As  Agreed 

in  witness  whereof  the  master  has  signed  One   ( 1 )   bills 
of  lading  of  this  tenor  and  date,  one  of  which  being  ac- 
complished, the  others  will  be  void. 
Dated  at  San  Pedro,  California  this   17th  day  of  April, 

1943. 

L.  C.  Olsen 

Master. 

[The  following  clauses  arc  rubber-stamped  on  the  face 
of  the  document]  : 

This  document  contains  information  affecting  the  national 
defense  of  the  United  States  within  the  meaning  of  the 
Espionage  Act,  50  U.  S.  C,  31  and  32  as  amended. 
Its  transmission  or  the  revelation  of  its  contents  in  any 
manner  to  an  unauthorized  person  is  prohibited  by  law. 
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This  bill  of  lading  shall  have  effect  subject  to  the  provi- 
sions of  the  carriage  of  goods  by  Sea  Act  of  the  United 
States,  Approved  April  16,  1936,  which  shall  be  deemed 
to  be  incorporated  herein,  and  nothing  herein  contained 
shall  be  deemed  a  surrender  by  the  Carrier  of  any  of  its 
Rights  or  Immunities  or  an  increase  of  any  of  its  responsi- 
bilities or  liabilities  under  said  Act.  If  any  term  of  this 
bill  of  lading  be  repugnant  to  said  Act  to  any  extent,  such 
term  shall  be  void  to  that  extent,  but  no  further. 

Bill  of  Lading  No 

Shipped  in  apparent  good  order  and  condition  by  Standard 

Motorship 
Oil  Co.  of  California  on  board  the  American  Steamship 
"Egg  Harbor"  whereof  L.  C.  Olsen  is  master,  at  the  Port 
of  El  Segundo,  California. 

Part    Cargo    Standard   Gasoline    (Summer    Grade)    in 
Bulk: 

63,789.52  Gross  42  Gallon  Barrels  at  60°  F. 
7,353.34  Long  Tons 
60.1  A.  P.  I.  Gravity 

to  be  delivered  at  the  Port  of ,  or  so  near 

thereto  as  the  vessel  can  safely  get,  always  afloat,   unto 

pursuant  to  terms   of  contract/charter 

dated  as  agreed 

in  witness  whereof  the  master  has  signed  One  ( 1 )  bills 
of  lading  of  this  tenor  and  date,  one  of  which  l)eing  ac- 
complished, the  others  will  be  void. 
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Dated  at  Kl  Segundo,  California  this  18th  day  of  April, 

1943. 

L.  C.  Olsen 

Master 

[The  following  clause  is  rubber-stamped  on  the  face  of 
the  document]  : 

This  bill  of  lading  shall  have  effect  subject  to  the  provi- 
sions of  the  carriage  of  goods  by  Sea  Act  of  the  United 
States,  Approved  April  16,  1^)36,  which  shall  be  deemed 
to  be  incorporated  herein,  and  nothing  herein  contained 
shall  be  deemed  a  surrender  by  the  Carrier  of  any  of  its 
Rights  or  Immunities  or  an  increase  of  any  of  its  responsi- 
])ililics  or  liabilities  under  said  Act.  If  any  term  of  this 
bill  of  lading  be  repugnant  to  said  Act  to  any  extent,  such 
term  shall  be  void  to  that  extent,  but  no  further. 
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Statement  Showing  Jurisdiction. 

Appellee  sued  in  the  District  Court  under  the  Suits  in 
Admiralty  Act  (46  U.  S.  C.  A.  sees.  741-752,  incl.).  Its 
libel  so  alleged  (4).^  These  allegations  of  the  libel  were  ad- 
mitted by  the  answer  (7).  The  District  Court  had  juris- 
diction of  the  cause  under  section  2  of  the  Suits  in  Ad- 
miralty Act  (46  U.  S.  C.  A.  sec.  742).' 

This  Court  has  jurisdiction  of  this  appeal  under  the 
appeal  statute  (28  U.  S.  C.  A.  sec.  225,  subdv.  (a)  First 
and  (d))  which  applies  to  final  decrees  in  admiralty. 

Appellant's  Opening  Brief  (p.  2,  et  scq.)  correctly  states 
the  statutory  provisions  and  pleadings  necessary  to  show 
the  existence  of  jurisdiction. 

^Numbers  in  parenthesis,  unless  otherwise  noted,  refer  to  ])agcs 
(jf  the  Apostles  on  Appeal.  References  to  "Brief"  are  to  y^ages  of 
Appellant's  Openinj^^  Brief.     Italics  throughout  have  been  added. 

-In  O.  F.  Nelson  &  Co.  v.  United  States,  149  F.  (2d)  692.  698 
(9  C.  C.  A.,  1945),  this  Court  has  pointed  out  that  this  section 
"makes  i^rovision  for  the  United  States'  liability  both  as  a  common 
carrier  and,     ...    a  private  carrier     .     .     ." 
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Statement. 

In  addition  to  the  ''Statement  of  l^^'acts"  which  will  be 
found  in  Appellant's  Opening  Brief  (p.  4,  ct  seq.)  atten- 
ti(^n  is  invited  to  the  following: 

The  District  Court  found  that  appellant,  before  and  at 
the  beginning  of  the  voyage,  and  also  during  the  voyage, 
failed  to  exercise  due  diligence  to  make  the  vessel  sea- 
worthy, or  properly  man  or  equip  or  supply  the  vessel, 
or  make  the  parts  thereof  in  which  cargo  was  carried 
fit  or  safe  for  the  reception  of  the  same  or  its  carriage 
or  preservation,  and  that  appellant  failed  to  properly  or 
carefully  handle,  carry,  keep,  care  for  or  discharge  the 
cargo,  and  that  appellant  negligently  and  improperly 
handled,  carried,  cared  for  and  discharged  the  cargo,  and 
that  the  damage  complained  of  was  a  direct  and  proximate 
result  of  the  foregoing  (46,  47). 

These  findings  were  supported  by  the  evidence.  As 
stated  in  the  opinion  of  the  District  Court  appellant  at  no 
time  made  any  explanation  accounting  for  the  contamina- 
tion, and,  although  its  representatives  inspected  the  vessel 
shortly  after  the  contamination  was  discovered,  would 
admit  nothing,  except  that  the  cross-over  valves  on  tank 
5  were  found  partly  open  (34).  The  District  Court  also 
stated  that  appellant  was  guilty  of  a  failure  to  exercise 
due  diligence  in  not  using  spectacle  flanges  (3v3,  34). 

These  findings  are  not  attacked  either  by  the  assign- 
ment of  errors  (59,  cf  scq.)  ujxin  which  appellant  relies 
(342),  or  by  tlic  argument  in  A])pellanl's  0])ening  Brief. ^ 

•*One  assijj:iiiiKMit  of  error  t<»iichcs  a  s'uv^lc  feature  of  this,  vie, 
No.  14,  which  declares  that  the  "District  Court  erred  in  finding; 
that  respondent  failed  to  exercise  due  diligence  to  make  the  vessel 
seaworthy  by  not  using  spectacle  flanges  during  the  voyage  and 
discharge."  (61)  Mowevcr,  this  assignment  of  error  is  not  made 
the  basis  of  any  argument  or  contention  in  the  opening  brief. 
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Accordingly  it  is  undisputed  that  the  damage  com- 
plained of  occurred  because  appellant: 

(A)  Failed  to  exercise  due  diligence  to  make  the 
vessel  seaworthy,  and 

(B)  Failed  to  properly  or  carefully  handle,  carry, 
keep,  care  for  or  discharge  the  cargo,  and 

(C)  Negligently  and  improperly  handled,  carried, 
cared  for  and  discharged  the  cargo. 

Nor  is  there  any  dispute  concerning  bases  or  computa- 
tions employed  in  arriving  at  the  damages,  except  that 
appellant  contends  (Brief  26,  et  seq.)  that  appellee  was 
not  legally  entitled  to  a  part  of  the  damages  so  based  and 
computed,  and  (Brief  38,  ct  seq.)  that  appellee  was  not 
entitled  to  recover  attorneys'  fees,  and  that  the  award 
thereof  was  excessive. 

Argument  herein  for  affirmance  of  the  judgment  will 
be  addressed  to  the  following  points: 

I.  The  Carriage  of  Goods  by  Sea  Act  governed 
the  rights  and  duties  of  the  parties,  and  appellant 
was  liable  for  a  breach  of  such  duties. 

II.  Even  if  the  Carriage  of  Goods  by  Sea  Act 
had  not  been  made  a  part  of  the  contract  of  the 
parties,  appellant  was  nevertheless  liable  for  a  breach 
of  its  duties  as  bailee  for  hire,  despite  paragraph 
19  of  the  charter  party. 

III.  Damages  were  properly  allowed  for  the  con- 
taminated products  discharged  from  the  vessel  and 
for  the  products  already  in  the  shore  tanks  into  which 
such  contaminated  products   were  run. 

IV.  Damages  allowed  properly  included  the  aw  ard 
on  account  of  attorneys'  fees. 


ARGUMENT. 

I. 

The  Carriage  of  Goods  by  Sea  Act  Governed  the 
Rights  and  Duties  of  the  Parties,  and  Appellant 
Was  Liable  for  a  Breach  of  Such  Duties. 

(1)  The  Charter  Party  Made  the  Carriage  of  Goods  by  Sea 
Act  a  Part  of  the  Contract  of  the  Parties,  Paramount 
Over  Any  Part  of  Such  Contract  in  Conflict  Therewith. 

By  its  terms  the  Carriage  of  Goods  by  Sea  Act  of 
April  16,  1936  (46  U.  S.  C.  A.  sec.  1300,  et  scq.)  is  made 
applicable  "to  all  contracts  for  carriage  of  goods  by  sea 
to  or  from  parts  of  the  United  States  in  foreign  trade." 
By  its  terms  it  is  also  made  appHcable  to  contracts  for 
the  carriage  of  goods  by  sea  between  ports  of  the  United 
States  if  the  "bill  of  lading  or  similar  document  of  title 
which  is  evidence  of  a  contract  for  the  carriage  of  the 
goods"  contains  "an  express  statement  that  it  shall  be 
subject  to"  the  provisions  of  the  Act  (46  U.  S.  C.  A.  sec. 
1312). 

In  the  instant  case  the  charter  party  includes  a  "clause 
paramount"  (par.  25),  which  provides  that  the  Carriage 
of  Goods  by  Sea  Act  shall  be  deemed  to  be  incorporated  in 
all  bills  of  lading  issued  under  sucli  charter  party.  This 
clause  reads  as  follows: 

"25.  Clause  Paramount.  All  Bills  of  Lading  issued 
hereunder  shall  have  effect  subject  to  the  provisions 
of  the  Carriage  of  Goods  by  Sea  Act  of  the  United 
States,  approved  April  16,  1936,  which  shall  be 
deemed  to  be  incorporated  therein,  and  nothing  therein 
or  herein  contained  shall  be  deemed  a  surrender  by 
the  Owner  of  any  of  its  rights  or  immunities  or  an 
increase   of    any   of   its    responsibilities   or    liabilities 
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under  said  Act.  If  any  term  of  any  Bill  of  Lading 
issued  hereunder  be  repugnant  to  said  Act  to  any 
extent,  such  term  shall  be  void  to  that  extent  but  no 
further."    (Brief,  Appendix  25.) 

This  mandate  of  the  charter  party  that  the  bills  of 
lading  ''shall  have  effect  subject  to"  the  Act  was  carried 
out  by  Captain  Olsen  of  the  Egg  Harbor  in  issuing  bills 
of  lading  on  April  17,  1943  and  April  18,  1943  at  San 
Pedro  and  El  Segundo.  These  bills  of  lading  contained 
a  rubber-stamped  clause  reading: 

'This  bill  of  lading  shall  have  effect  subject  to  the 
provisions  of  the  carriage  of  goods  by  Sea  Act  of 
the  United  States,  Approved  April  16,  1936,  which 
shall  be  deemed  to  be  incorporated  herein,  and  nothing 
herein  contained  shall  be  deemed  a  surrender  by  the 
Carrier  of  any  of  its  Rights  or  Immunities  or  an 
increase  of  any  of  its  responsibilities  or  liabilities 
under  said  Act.  If  any  term  of  this  bill  of  lading  be 
repugnant  to  said  Act  to  any  extent,  such  term  shall 
be  void  to  that  extent,  but  no  further."'    (19,  20.) 

Under  the  Carriage  of  Goods  by  Sea  Act  the  parties 
were  authorized  to  contract  so  as  to  make  the  Act  a  part 
of  their  contract  of  carriage.    They  did  so  in  the  exact 


'^A  clause  in  this  form,  rubber-stamped  on  the  mar.e^in  of  a  bill  of 
lading,  was  considered  in  The  Steel  Inventor,  35  F.  Supp.  986,  997 
(Md.  1940),  where  it  was  held  that  such  rubber-stamped  clause 
prevailed  over  a  clause  in  conflict  therewith  printed  in  the  bill  of 
lading.  See,  also,  Toyo  Kisen  Kaisha  v.  IV.  R.  Graee  &  Co.,  53 
F.  (2d)  740,  744  (9  C.  C.  A.  1931),  to  the  effect  that  a  stipulation 
stamped  on  the  face  of  a  bill  of  lading  is  deemed  a  part  of  such 
bill  and  is  binding  on  the  parties. 


method  prescribed  by  the  Act.^  It  should  be  noted  that  46 
U.  S.  C.  A.  sec.  1312  does  not  expressly  provide  for  in- 
corporating the  Act  in  the  charter  party  itself,  but  pro- 
vides that  any  bill  of  lading  or  similar  document  of  title 
which  is  evidence  of  a  contraet  for  the  carriage  of  goods 
by  sea  between  ports  of  the  United  States,  containing  an 
express  statement  that  it  shall  be  subject  to  the  provisions 
of  the  Act,  shall  be  subject  thereto.  In  compliance  with 
this  express  statutory  authority  and  with  the  method  there- 
by prescribed,  the  charter  party  provided  in  par.  25  that 
all  bills  of  lading  issued  thereunder  should  have  effect 
subject  to  the  provisions  of  the  Act.  The  actual  form  of 
the  bill  of  lading  was  also  prescribed  in  the  charter  party 
itself,  and  par.  24  of  the  charter  party  authorized  its 
issue  by  the  Master.  Par.  25  further  states  that  ''nothing 
therein  or  herein  contained  [meaning  nothing  in  the  bill 
of  lading  or  in  the  charter  party]  shall  be  deemed  a  sur- 
render by  the  Owner  of  any  of  its  rights  or  immunities 
or  an  increase  of  any  of  its  responsibilities  or  liabilities 
under  said  Act."    It  is  difficult  to  imagine  a  more  com- 

^The  Act  (46  U.  S.  C.  A.,  Sec.  1312)  reads: 


"Provided,  however,  that  any  hill  of  lading  or  similar  document 
of  title  which  is  evidence  of  a  contract  for  the  carriage  of  goods  by 
sea  between  such  ports,  containing  an  express  statement  that  it  shall 
be  subject  to  the  provisions  of  this  chapter  and  Section  25  of  Title 
49,  shall  be  subject  hereto  as  fully  as  if  subject  hereto  by  the  ex- 
press provisions  of  this  chapter  and  Section  25  of  Title  49:". 

Section  25  of  Title  49  referred  to  above  related  to  the  filing  with 
the  hiterstate  Commerce  Commission  of  quotations  of  rates  for 
scheduled  sailings  by  common  carriers  by  water  in  foreign  com- 
merce, and  the  reservation  by  railroads  of  space  at  such  rates  in  the 
vessels  of  such  carriers,  and  the  issuance  of  through  bills  of  lading 
covering  such  rail  and  water  shipments,  etc.  This  section  was  re- 
pealed September  18.  1940,  by  54  Stat.  919. 
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prehensive  method  of  incorporating  the  Act  into  the 
contract  of  carriage  and  it  is  submitted  that  the  repre- 
sentatives of  the  Government  who  drafted  the  charter 
party  fully  intended  to  make  the  Act  a  part  thereof  and, 
to  remove  any  doubt  on  this  score,  adopted  the  precise 
method  of  incorporating  its  terms  set  forth  in  the  Act 
itself. 

Appellant's  argument  is  that  the  bill  of  lading  should 
be  treated  as  a  receipt  in  this  case,  because  the  charter 
party  was  one  of  private  carriage  under  which  appellee 
had  the  use  of  the  entire  cargo  space  of  the  vessel,  and 
in  support  of  this  contention  relies  on  The  G.  R.  Crowe, 
294  Fed.  506  (2  C.  C.  A.  1924),  and  The  Fri,  154  Fed. 
ZiZ  (2  C.  C.  A.  1907).  In  both  of  those  cases,  however, 
the  bill  of  lading  which  was  issued  conflicted  with  the 
charter  party,  and  the  Court  held  in  each  case  that  the 
terms  of  the  bill  of  lading  w^ould  not  be  permitted  to 
alter  the  terms  of  the  charter  party,  because  the  charter 
l)arty  expressed  the  entire  contract  of  carriage  between 
the  parties.  Obviously,  this  is  not  the  situation  in  the 
present  case,  as  here  the  charter  party  itself  sets  forth  the 
terms  and  the  form  of  the  bill  of  lading.  The  bill  of 
lading,  or  document  of  title,  or,  to  use  the  contention  of 
appellant,  the  ''receipt,"  was  issued  pursuant  to  the  express 
authority  and  in  conformance  with  the  express  terms  of 
the  charter  party.  Whether  the  document  issued  as  au- 
thorized and  in  the  form  prescribed  by  the  charter  party 
was  a  bill  of  lading,  as  it  was  entitled,  or  a  receipt  is 
immaterial  in  this  case  because  its  issuance  and  its  terms 
and  conditions  are  authorized  by  the  contract  of  carriage 
and  hence  they  became  part  of  the  contract  of  carriage. 


Since  the  Carriage  of  Goods  by  Sea  Act  was  a  part  of 
the  contract  between  the  parties,  par.  19  of  the  charter 
party  may  not  be  availed  of  to  reHeve  appellant  from  lia- 
bility for  a  breach  of  its  duties  under  the  Act.^ 

The  Act  expressly  forbids  any  impairment  or  curtail- 
ment of  the  carrier's  statutory  oblig^ations/  Moreover, 
the  charter  party  by  express  lan.c^uage  made  the  Act 
"paramount"  over  other  charter  party  clauses,  /.  c,  the 
parac^raph  in  the  charter  party  (par.  25)  which  made  the 
Act  applicable  to  this  shipment  was  labeled  ''paramount.*' 
By  this  the  parties  obviously  intended  that  the  Act  should 
prevail  in  the  event  of  any  conflict  between  a  charter 
party  clause  and  the  Act.  Otherwise  the  word  ''para- 
mount" is  meaningless.® 

*^Par.  19  of  the  charter  party  purports  to  relieve  the  vessel  from 
responsibility  "for  any  consequences  arising  out  of  shipping  more 
than  one  grade  of  cargo."     (Brief,  Appendix  11.) 

^The  Act  reads  (46  U.  S.  C.  A.,  Sec.  1303  (8))  : 

"(8)  Any  clause,  coz'cnaut,  or  agrcoiicut  in  a  contract  of  carriage 
relieving  the  carrier  or  the  ship  from  liability  for  loss  or  damage 
to  or  in  connection  unth  the  goods,  arising  from  negligence,  fault, 
or  failure  in  the  duties  and  ohligatians  proznded  in  this  section,  or 
lessening  such  liability  othencise  than  as  provided  in  this  chapter  or 
section  25  of  Title  49,  shall  be  null  and  void  and  of  no  effect. 
A  benefit  of  insurance  in  favor  of  the  carrier,  or  similar  clause, 
shall  be  deemed  to  be  a  clause  relieving  the  carrier  from  liability." 

Section  25  of  Title  49  referred  to  in  the  foregoing  related  to  the 
filing  with  the  Interstate  Commerce  Commission  of  quotations  of 
rates  for  scheduled  sailings  by  common  carriers  by  water  in  foreign 
commerce,  and  the  reservation  by  railroads  of  space  at  such  rates  in 
the  vessels  of  such  carriers,  and  the  issuance  of  through  bills  of 
lading  covering  such  rail  and  water  shijmients,  etc.  This  section 
was  repealed  Septemlxfr  18.  1940.  by  54  Stat.  919. 

'^The  word  "paramount"  is  defined  as :  "fTaving  a  higher  or  the 
highest  rank  or  jurisdiction;  superior  to  all  others;  chief,  supreme; 
pre-eminent."  Webster's  New  International  Dictionary,  2nd  Ed. 
(1940).  p.  1773. 
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The  following  cases  presented  substantially  the  follow- 
ing situation:  (A)  a  private  carrier;  (B)  a  contract  of 
carriage  making  the  shipment  subject  to  the  provisions  of 
the  statute;^  and  (C)  a  provision  of  the  contract  of 
carriage  under  which  the  carrier  claimed  immunity  but 
which  appeared  to  be  at  variance  with  the  carrier's  obli- 
gations under  the  statute.  Each  of  these  cases  held  that 
the  immunity  provision  must  yield  to  the  statutory  obliga- 
tion. 

In  The  Framlington  Court,  69  Fed.  (2d)  300  (5  C.  C. 
A.  1934;  certiorari  denied  in  292  U.  S.  651),  the  charter 
party  expressly  incorporated  the  Harter  Act.  The  charter 
party  also  expressly  provided  that  the  vessel  might  ''sail 
without  pilots."  The  vessel  stranded  while  on  her  way  to 
sea  without  a  pilot.  A  libel  was  brought  against  the 
vessel  by  a  shipper  who  had  chartered  the  entire  vessel 
and  whose  goods  were  lost  or  damaged,  as  a  result  of 
the  stranding.  In  reversing  a  judgment  dismissing  the 
libel,  the  court  pointed  out  that  the  provision  that  the 
vessel  might  ''sail  without  pilot"  was  inconsistent  with 
and  must  give  way  to  the  general  obligation  to  use  due 
diligence  to  render  the  vessel  seaworthy  incorporated  in 
the  charter  by  the  charter's  adoption  of  the  Harter  Act. 

In  The  Agwinioon,  24  Fed.  (2d)  864  (Md.,  1928;  aff. 
in  31  Fed.  (2d)  1006),  an  oil  tanker  was  carrying  a 
cargo  from  California  to  Baltimore  under  a  charter  party 
which  declared  that  the  shipment  was  sui)ject  to  all  of  the 
terms  of  the  Harter  Act.  The  charter  party  also  pro- 
vided:  "The  steamer  is  not  to  be  accountable  for  leakaire." 


•Un  each  of  these  cases  the  statute  incorjxjrated  as  a  part  of  the 
contract  of  carriage  was  the  Harter  Act  (46  U.  S.  C.  A  Sees 
190-194,  inch). 
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When  the  tanker  arrived  at  Baltimore,  a  part  of  the  cargo 
was  found  to  have  been  lost  by  leakage.  Libel  was  brought 
by  the  |)urchaser  of  the  oil  to  recover  for  such  loss. 

The  Court  said  (p.  867) : 

^\  .  .  The  final  cjuestion  is  whether  the  leakage 
clause  operates  to  relieve  the  vessel  from  liability." 

"The  parties  have  agreed  to  make  the  act  applicable 
to  their  contract,  and  have  expressly  incorporated  it, 
not  merely  in  the  bill  of  lading,  as  was  the  case  in 
The  G.  R.  Crowe,  supra,  upon  which  respondent 
relies,  but  in  the  charter  party  itself.  If  the  act  is  not 
effectuated  in  the  same  manner,  that  it  would  be  for 
a  common  carrier — that  is,  in  all  its  terms — then  the 
agreement  amounts  to  nothing." 

In  The  Cornelia,  15  Fed.  (2d)  245  (N.  Y.,  1926),  a 
libel  was  filed  by  the  consignee  of  a  cargo  for  damage 
thereto  by  sea  water.  By  the  contract  of  carriage  it  was 
mutually  agreed  that  such  contract  should  be  subject  to 
all  the  terms  and  provisions  of  the  Harter  Act.  In  de- 
creeing in  favor  of  libelant,  the  Court  said  (p.  247)  : 

''The  regular  form  of  bill  of  lading,  of  which  a 
copy  was  annexed  to  the  contract  of  carriage,  and 
under  which  the  shipment  was  made,  contains  an 
exemption  from  liability  for  loss  or  damage  occa- 
sioned by  sea  water,  wetting,  drainage,  leakage,  or 
wastage.  The  loss  in  this  case  was  clearly  within  the 
language  of  this  exemption,  .  .  .  Respondent  con- 
tends that  the  exemption  applies,  unaffected  by  the 
l)r()visions  of  sections  1  and  2  of  the  Harter  Act, 
because  in  so  far  as  full  cargoes  are  concerned  tlie 
contract  was  one  of  private  carriage,  relying  u])on  The 
G.  R.  Crowe  (C.  C.  A.),  294  F.  506,  and  similar 
decisions. 
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But  here  the  parties  agreed  that  their  eontraet 
should  he  governed  by  all  the  proinsions  and  exemp- 
tions of  that  act.  Necessarily  exemptions  contained 
in  the  contract  and  in  the  bills  of  lading,  the  provi- 
sions of  which  were  embodied  in  the  contract,  are,  as 
the  parties  agreed  they  should  be,  subject  to  the  pro- 
visions of  the  Harter  Act,  not  because  the  agreement 
of  carriage  is  a  shipping  document  within  the  mean- 
ing of  that  statute,  hut  hecause  the  parties  themselves 
agreed  that  the  statute  should  apply  to  their  contract 
of  carriage.  The  contract  of  carriage  thus  heing 
suhject  to  the  provisions  of  the  Harter  Act,  its  ex- 
emptions cannot  relieve  the  vessel  or  Iter  ozmers  from 
liahility  for  loss  or  damage  arising  from  negligence 
in  proper  loading,  stowage,  custody  or  care  of  the 
cargo,  or  from  failure  to  exercise  due  diligence  to 
make  the  vessel  seazvorthy/' 

In  The  Ferncliff,  22  F.  Supp.  728  (Md.,  1938;  aff.  in 
105  Fed.  (2d)  1021),  a  charter  party  executed  by  a  pri- 
vate carrier  contained  a  provision  that  it  should  be  ''sub- 
ject to  all  the  terms  and  provisions  of"  the  Harter  Act. 
The  carrier  claimed  immunity  under  a  bill  of  lading  clause 
exempting  the  carrier  from  liability  for  loss  due  to  "heat- 
ing," the  cargo  loss  in  this  case  having  been  due  to  heating. 
It  was  pointed  out  (p.  736)  that  if  the  Harter  Act  were 
applicable,  this  bill  of  lading  clause  must  be  held  to  be 
invalid.  In  decreeing  for  libelants,  the  Court  said  (p. 
737): 

''The  ship  contends  that  these  sections  of  the  Harter 
Act  are  not  applicable  because,  the  shi])  having  been 
wholly  chartered  for  this  voyage  by  ^Mitsubishi,  was 
a  private  and  not  a  common  carrier.  .  .  .  And  it 
has  been  frequently  held  that  a  pri\atc  carrier  by 
water  may  make  its  own  contract  for  carriage  includ- 
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ing  an  exemption  from  liability  for  its  own  negligence, 
and  will  not  be  bound  by  the  Harter  Act  unless  it  is 
expressly  incorporated  in  the  charter  agreement.  .  .  . 
This  contention,  however,  seems  untenable  as  T  find 
on  examination  of  the  charter  party  that  it  provides — 
'It  is  also  mutually  agreed  that  this  contract  is  sub- 
ject to  all  the  terms  and  provisions  of,  and  all  the 
exemptions  from  liability  contained  in  an  Act  of 
Congress  of  the  United  States  approved  on  the  13th 
day  of  February,  1893,  entitled  "An  Act  Relating  to 
Navigation  of  Vessels,  etc."  '  (the  Harter  Act).  As 
the  ship  is  basing  its  position  in  this  respect  on  the 
charter  party,  it  cannot  escape  the  particular  provi- 
sion of  the  charter  with  regard  to  the  Harter  Act." 

(2)   The  Charter  Party   Must  Be   Strictly   Construed  Against 

Appellant. 

It  is  our  contention  that  par.  23  of  the  charter  party 
is  not  ambiguous;  that  it  discloses  a  clear  intent  to  make 
the  Carriage  of  Goods  by  Sea  Act  a  part  of  the  contract 
of  carriage. 

However,  if  par.  2?  is  ambiguous,  such  ambiguity  must 
be  resolved  against  appellant. 

The  charter  party  here  involved  was  drawn  by  agents 
of  appellant.  It  is  on  a  printed  form  headed  "Form  No. 
ICM — War.shipoilvoy  6/1/42."  Use  of  this  form  was 
re(iuired  by  an  order  of  the  War  Sliipping  Administration 
which  is  i)ublished  in  the  Federal  Register  of  June  10, 
1942,  p.  4386,  ct  scq.    Such  order  sets  forth  /;/  cxtcnso  all 


—13— 

of  the  paragraphs  of  Part  II,  as  well  as  the  form  of  Part 
I,  of  such  charter  party/^  ' 

Also,  contrary  to  the  suggestion  in  appellant's  brief 
(pages  10,  11),  that  the  bills  of  lading  were  prepared 
by  appellee,  the  bills  of  lading  signed  by  Captain  Olsen 
were  in  the  form  prepared  by  appellant  and  prescribed  by 
the  charter  party.  All  appellee  did  w^as  to  fill  in  the  appro- 
priate blank  spaces,  which  in  no  way  affected  the  terms 
and  conditions  contained  in  the  form  itself. 

Not  only  w^as  the  contract  prepared  by  agents  of  appel- 
lant, but  if  any  contract  at  all  were  to  be  concluded  it  was 
requisite  that  the  prescribed  form  be  adopted. 

A  contract  between  a  corporation  and  the  United  States 
is  to  be  construed  and  the  rights  of  the  parties  are  to  be 
determined  by  the  application  of  the  same  principles  as  if 
the  contract  were  between  individuals. 

Reading  Steel  Casting  Co.  v.   United  States,  268 
U.  S.  186,  188  (1925). 

Accordingly  it  has  been  held  that  w^here  a  contract  be- 
tween the  United  States  and  a  corporation  has  been  drawn 
by  agents  of  the  United  States  it  must  be  construed  most 
strongly  against  the  United  States. 

^"Such  order,  exclusive  of  recitals  and  the  form  of  the  charter 
party  prescribed,  is  as  follows : 

"Ncnv,  therefore,  it  is  hereby  ordered,     That : 

"§301. 2a.  Unifonn  tanker  voyage  charter  party,  (a)  Voyage 
charters  entered  into  by  the  United  States  of  America,  acting  by 
and  through  the  Administrator,  War  Shipping  Administration,  or 
his  duly  appointed  agents,  for  the  carriage  of  Petroleum  and/or 
its  products  in  bulk  on  vessels  the  use  of  which  has  been  requisi- 
tioned or  acquired  by  the  United  States  on  a  time  charter  basis, 
shall  consist  of  two  i)arts,  designated  respectively.  Part  I  and 
Part  II. 

"(b)  The  form  of  Part  I  of  said  voyage  charter  shall  be  as  fol- 
lows :" 
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Scully  V.  United  States,  197  Fed.  327,  343   (Nev. 

1912); 
United  States  v.  A.  Bentley  &  Sons  Co.,  203  Fed. 

229,  235  (Ohio,  1923,  aff.  in  16  F^ed.  (2d)  895). 

(3)   Appellant  Breached  the  Duties  Imposed  Upon  It  Under 
the    Carriage   of   Goods   by   Sea   Act. 

As  to  this  there  can  be  no  dispute  in  view  of  the  findings 
which  are  unassailed. 

As  heretofore  pointed  out,  the  District  Court  found  that 
appellant,  before  and  at  the  beginning  of  the  voyage,  and 
during  the  voyage,  failed  to  exercise  due  diligence  to 
make  the  vessel  seaworthy,  or  i)roperly  man  or  equip  or 
supply  the  vessel,  or  make  the  parts  therein  in  which 
cargo  was  carried  fit  or  safe  for  the  reception  of  the 
same  or  its  carriage  or  preservation,  and  that  appellant 
failed  to  properly  or  carefully  handle,  carry,  keep,  care 
for  or  discharge  the  cargo,  and  that  appellant  negligently 
and  improperly  handled,  carried,  cared  for  and  discharged 
tlie  cargo,  and  that  the  damage  complained  of  was  a  direct 
and  proximate  result  of  the  foregoing  (46,  47). 

Appellant's  Opening  llrief  does  not  attack  these  find- 
ings. 

These  findings  disclose  a  clear  breach  of  the  carrier's 
obligations  under  the  Carriage  of  G(x:)ds  by  Sea  Act.'' 

iiThis  Act  (46  U.  S.  C.  A.,  Sec.  1303)  reads  in  part: 

"(1)  The  carrier  shall  be  bound,  before  and  at  the  Ijcginning  of 
the  voyage,  to  exercise  due  diligence  to — 

"(a)    Make  tlic  shij)  seaworthy; 

**(b)    Properly  man,  equip,  and  sui)i)ly  the  ship; 

"(c)  Make  the  holds,  refrigerating  and  cooling  chambers,  and  all 
other  parts  of  the  ship  in  which  goods  are  carried,  fit  and  safe  for 
their  reception,  carriage,  and  ])reservation. 

**(2)  The  carrier  shall  properly  and  carefully  load,  handle,  stow, 
carry,  ket'i\  care  for,  and  discharge  the  goods  carried. 
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II. 

Even  If  the  Carriage  of  Goods  by  Sea  Act  Had  Not 
Been  Made  a  Part  of  the  Contract  of  the  Parties, 
Appellant  Was  Nevertheless  Liable  for  a  Breach 
of  Its  Duties  as  Bailee  for  Hire,  Despite  Para- 
graph 19  of  the  Charter  Party. 

(1)  If  the  Act  Had  Not  Been  Expressly  Made  a  Part  of  the 
Contract  of  Carriage,  the  Relation  of  the  Parties  Would 
Have  Been  That  of  Bailor  and  Bailee  for  Hire. 

Parties  to  a  private  carrier  contract  may  make  the 
Carriage  of  Goods  by  Sea  Act  a  part  of  their  contract/^ 

Assume,  for  the  purposes  of  argument  only  and  with- 
out conceding,  that  in  this  case  the  Carriage  of  Goods  by 
Sea  Act  was  not  a  part  of  the  contract  and  does  not 
govern  the  rights  and  duties  of  the  parties,  the  case  pre- 
sented is  that  of  bailor  and  bailee,  and  the  rights  and 
duties  of  appellant  were  those  of  a  bailee  for  hire/^ 

i^See  The  Framlington  Court,  69  F.  (2d)  300  (5  C.  C.  A.  1934)  ; 
The  Acmnmoou,  24  F.  (2d)  864  (Md.,  1928.  aff.  in  31  F.  {2d) 
1006);  The  Cornelia,  15  F.  (2d)  245  (N.  Y.,  1926);  and  The 
Ferncliff,  22  F.  Supp.  728  (Md.,  1938.  aff.  in  105  F.  (2d)  1021), 
previously  cited,  in  which  the  Harter  Act  was  made  a  part  of  the 
charter  party,  and  in  which  the  Act  was  held  to  control  over  incon- 
sistent contract  clauses  under  which  the  carrier  claimed   immunity. 

^'^Commcrcial  Corp.  v.  N.  Y.  Barge.  Corp.,  314  U.  S.  104.  110. 
Ill  (1941);  The  Fri,  154  Fed.  333,  338  (2  C.  C.  A.  1907);  The 
Wildenfels,  161  Fed.  864,  866  (2  C.  C.  A.  1908)  ;  The  C.  R.  Shef- 
fer,  249  Fed.  600,  601  (2  C.  C.  A.  1918)  ;  The  C.  R.  Crour,  294 
Fed.  506,  508  (2  C.  C.  A.  1923)  ;  The  W.  IT  Davis,  56  F.  Supp. 
564,  567  (N.  Y.,  1944). 
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(2)   Appellant    Breached    the    Duties   Imposed    Upon    It    as   a 
Bailee    for    Hire. 

As  already  pointed  out,  the  District  Court  found  that 
appellant,  before  am!  at  the  beginning  of  the  voyage,  and 
during  the  voyage,  failed  to  exercise  due  diligence  to  make 
the  vessel  seaworthy,  or  properly  man,  ecjuip  or  supply  the 
vessel,  or  make  the  parts  thereof  in  which  cargo  was 
carried  fit  or  safe  for  the  reception  of  the  same,  or  its 
carriage  or  preservation,  and  that  appellant  failed  to 
properly  or  carefully  handle,  carry,  keep,  care  for  or 
discharge  the  cargo,  and  that  appellant  negligently  and 
improperly  handled,  carried,  cared  for  and  discharged  the 
cargo,  and  that  the  damage  complained  of  was  a  direct 
and  proximate  result  of  the  foregoing  (46,  47),  and  that 
these  findings  are  not  attacked. 

A  bailee  of  goods  for  hire  is  certainly  liable  for  these 
breaches  of  duty.^** 

The  only  remaining  question  is  whether  api)ellant  was 
relieved  of  liability  by  par.  1^)  of  the  charter  party. 


^^Speakin<;  of  the  obHgations  of  a  shipowner  under  a  ])rivate 
contract  of  carriage  it  was  said  in  Conuncrcial  Corp.  v.  N .  Y .  Barge 
Corp.,  314  U.  S.  104,  110  (1941)  :  "But,  as  the  court  below  held, 
the  bailee  of  goods  who  has  not  assumed  a  common  carrier's  obliga- 
tion is  not  an  insurer.  His  undertaking  is  to  exercise  the  care  in 
the  jirotection  of  the  goods  committed  to  his  care  and  to  perform 
the  obligation  of  his  contract  including  the  warranty  of  seaworthi- 
ness when   Ik-  is  a  shipowner." 

See,  also,  O.  I'.  Nelsctn  &  Co.  v.  United  States,  149  F.  (2d)  692 
(9  C.  C.  A.  1945).  where  the  government  undertaking  to  act  as  a 
private  carrier  was  held  liable  for  negligence. 
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(3)  Under  the  Facts  Presented,  Paragraph  19  of  the  Charter 
Party  Did  Not  Relieve  Appellant  From  Liability  for  a 
Breach  of  Its  Duties  as  a  Bailee  for  Hire. 

Appellant's  contention  is  that  par.  19  of  the  charter 
party  states  that  the  vessel  ''shall  not  be  responsible  for 
.  .  .  any  consequences  arising  out  of  shipping  more  than 
one  grade  of  cargo;''  that  the  contamination  which  oc- 
curred in  this  case  was  a  ''consequence  arising  out  of 
shipping  more  than  one  grade  of  cargo;"  (Brief,  Appen- 
dix 11)  hence  the  carrier  was  not  liable.  (Brief  22,  et 
seq.) 

Appellant's  contention  is  contrary  to  the  finding  of  the 
District  Court  that  the  contamination  complained  of  was 
the  ''direct  and  proximate  result"  of  appellant's  negli- 
gence and  failure  to  exercise  due  diligence,  and  ''not  .  .  . 
a  consequence  arising  out  of  shipping  more  than  one  grade 
of  cargo''  (46,47). 

It  is  submitted  that  appellant's  contention  is  not  well 
taken. 

This  clause  in  par.  19  of  the  charter  party  must  he 
construed  most  strongly  against  the  carrier.  As  said  in 
The  Framlington  Court,  69  Fed.  (2d)  300,  303  (5  C.  C. 
A.  1934;  certiorari  denied  in  292  U.  S.  651),  where  the 
vessel  was  not  a  common  carrier : 

''Any  exception  in  the  charter  in  favor  of  the  ship- 
owner is  to  he  most  strongly  construed  against  him, 
especially  if  it  tends  to  weaken  the  zvarrantx  of  sea- 
worthiness/'^^ 

^''  To  iIk-  same  effect,  see  Conipania  la  I'lccJui  v.  Ih-aucr.  \()S 
U.  S.  104,  118  (1897)  ;  The  Caledoma,  157  U.  S.  124.  137  (1895). 

Also  note  the  authorities  hereinbefore  cited  under  point  I  (2)  to 
the  effect  that  the  charter  party  here  involved  must  be  strictly  con- 
strued against  appellant. 
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Construed  most  stron^^ly  ai^ainst  the  carrier,  this  clause 
in  ])ar.  1^  of  the  charter  party  has  no  api)lication,  for  the 
niin.q:HntT  of  the  two  products  was  not  a  ''consequence 
arising  out  of  ship  pi  ug'  more  than  one  grade  of  cargo. 
Tlie  fact  that  two  products  were  shii)ped  did  not  occasion 
the  minghng.  Cargoes  of  different  kinds  of  petroleum 
products  are  frequently  carried  without  any  mingling  of 
the  several  products.  The  mingling  which  occurred  in  this 
case  was  not,  in  the  language  of  this  clause,  a  "conse- 
quence arising  out  of  shipping  more  than  one  grade  of 
cargo,"  but  was  rather  a  consequence  of  the  carrier's 
negligence  and  failure  to  exercise  due  diligence. 

The  construction  of  this  clause  contended  for  by  appel- 
lant (/'.  €.,  that  the  mingling  which  occurred  was  a  conse- 
quence of  the  shipping  of  more  than  one  grade  of  cargo, 
hence  an  injury  for  which  the  vessel  was  not  responsible) 
would  lead  to  serious  consequences,  manifestly  contrary 
to  the  intent  of  the  parties.  If  appellant's  construction 
be  correct  and  be  carried  to  its  logical  conclusion,  tJie 
single  fact  that  more  than  one  product  zcas  carried  zcould 
in  every  case  relieve  the  carrier  from  liability  for  all 
danmge  to  either  product  no  matter  how  such  damage 
occurred.  For  example,  if  appellant's  construction  be 
correct,  two  ])roducts  might  have  been  put  in  the  same 
tank  and  the  carrier  could  nevertheless  successfully  urge 
its  non-liability  for  the  damage  thus  resulting  on  the 
ground  that  it  was  a  "consequence"  of  more  than  one 
product  !)eing  carried.  This  construction  should  not  be 
accepted.  This  clause  should  be  held  to  have  no  applica- 
tion to  the  mingling  of  the  products  involved  in  this  suit 
caused  by  appellant's  negligence  and  failure  to  exercise 
due  diligence. 
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Appellant  contends  (Brief  23)  that  its  construction  of 
par.  19  of  the  charter  party  is  reasonable  because  of  war 
conditions  prevailing  when  the  charter  was  made.  Of 
course  war  conditions  called  for  the  utmost  speed  in  the 
handling  of  cargoes  of  petroleum  products.  But  this  very 
circumstance  required  even  greater  diligence  and  care 
in  the  handling  of  these  cargoes,  lest  negligence  should 
produce  additional  and  unnecessary  delay  as  it  did  in  this 
case.^^  Certainly  when  speed  in  transfer  was  a  prime  re- 
quisite, it  was  more  than  usually  disastrous  for  this 
cargo  of  gasoline  and  diesel  to  be  rendered  worthless  by 
careless  mingling,  thus  requiring  the  whole  to  be  shipped 
back  to  the  refinery  for  re-refining.  Accordingly  it  is  not 
fair  to  assume  that  the  parties  intended  to  insert  in  the 
charter  a  clause  which  might  encourage  carelessness  by 
purporting  to  relieve  the  carrier  and  its  agents  from  lia- 
bility for  carelessness. 

Furthermore,  every  presumption  should  be  indulged 
against  a  construction  of  par.  19  which  would  turn  it  into 
a  stipulation  freeing  the  carrier  from  liability  for  its  oztm 
negligence.  Even  in  the  case  of  private  carriers,  the  courts 
have  shown  a  marked  disinclination  to  construe  exculpa- 
tory clauses  of  a  general  character  so  as  to  relieve  the 
carrier  from  liability  for  its  own  negligence. 

In  California  Naz\  &  hnprovcnicnt  Co.  v.  Stockton  Mill. 
Co.,  184  Fed.  369  (9  C.  C.  A.  191 1 )  libelants  made  an  oral 
contract  with  a  transj)()rtalion  c()mi)any  to  move  flour 
from  South  Vallejo  to  Stockton   for  compensation  at  an 


^"Cl.  ().  I'.  Nelson  c>  Co.  V.  United  States,  149  F.  (id)  f/^i, 
696  (9  C.  C.  A.  1945).  in  which  this  Court  pointed  out  that  war 
conditions  euiphasized  the  necessity  of  a  proper  inspection  of  a  .u:()v- 
crnment  lijj^hter  carrying  cocoa  beans  to  a  vessel  in  the  harbor  of 
Pago  Pago. 
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agreed  rate,  which  was  less  than  the  usual  freight  rate, 
such  reduction  being  made  in  consideration  of  a  condition 
of  the  contract  that  the  Bour  should  be  carried  in  open 
barg-es  and  at  the  libelants'  risk.  The  flour  was  damaged 
as  a  result  of  the  negligence  of  the  transportation  com- 
pany. Obviously,  under  this  contract  the  transportation 
company  w^as  acting  as  a  private  carrier.  The  transporta- 
tion company  urged  that  libelants'  agreement  to  assume 
risks  relieved  it  from  responsibility.  Disallowing  this 
contention  and  affirming  a  decree  awarding  damages  this 
Court  said  (pp.  370,  371) : 

"The  averments  in  the  libel,  that  the  appellant  was 
employed  to  transport  the  flour  in  its  character  as  a 
common  carrier,  and  that  the  barge  was  unseaworthy, 
are  superfluous,  because  another  sufficient  ground 
supports  the  decree  of  the  District  Court  awarding 
damages  to  the  libelants.  Negligence  of  the  appellant 
in  failing  to  exercise  due  care  for  the  safety  and 
preservation  of  that  part  of  the  carg-o  which  had 
been  delivered  into  its  custody  is  charged  in  the  libel 
as  a  cause  of  the  loss  and  ground  of  liability,  and 
that  charge  is  well  sustained  by  proof  of  the  facts 
recited  in  the  foregoing  narrative. 

******** 

The  libelant  is  not  shielded  from  responsibility  for 
the  consequences  of  its  negligence  by  the  agreement 
of  the  libelant  to  assume  risks.  That  agreement,  ac- 
cording to  the  evidence,  was  vague  and  uncertain,  and 
no  ultra  liberal  construction  of  the  contract  to  shift 
responsibility  from  a  wrongdoer  deserves  judicial 
sanction.  By  its  undertaking  the  appellant  became 
obligated  to  exercise  ordinary  care  and  diligence  in 
handling  the  libelant's  property  and  to  furnish  sea- 
worthy barges  and  competent  servants,  and  certainly 
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risk  of  loss  by  its  failure  to  perform  the  contract  in 
good  faith  was  not  contemplated  as  one  of  the  risks 
assumed  by  the  libelants." 

In  Colton  V.  New  York  &  Cuba  Mail  S.  S.  Co.,  27 
Fed  (2d)  671  (2  C.  C  A.  1928),  the  Court,  in  affirming 
an  award  of  damages  for  injury  to  a  cargo  shipped  under 
a  contract  with  the  Ward  Line,  which  stated  that  the 
shipment  should  be  "at  the  sole  risk  of  the  owners  of 
the  goods,"  said  (p.  674) : 

''But,  irrespective  of  whether  the  Ward  Line  was 
a  common  carrier,  the  defendants  were  properly  held 
liable  for  their  own  negligence.  The  words,  'at  the 
sole  risk  of  the  owners  of  the  goods,'  in  a  contract 
prepared  by  the  Ward  Line,  which  seeks  to  limit  its 
liability,  are  to  be  strictly  construed.  Smith  v.  Booth 
(C.  C.  A.)  122  F.  at  p.  628.  They  do  not  in  terms 
cover  the  negligence  of  the  carrier,  and  were  not  held 
sufficient  to  avoid  liability  in  Vitelli  v.  Cunard  S.  S. 
Co.  (C.  C.  A.)  203  F.  697,  and  The  Ogeechee  (D. 
C.)  248  F.  803." 

In  The  Ogeechee,  248  Fed.  803  (Pa.,  1918),  the  Court, 
decreeing  recovery  of  damages  for  injury  to  a  cargo,  said 
(pp.  805,  807) : 

"By  the  agreement  between  the  i)arties  as  disclosed  by 
the  bill  of  lading  and  the  charter-party,  it  was  pro- 
vided that  lighterage  should  be  'at  the  risk  and  ex- 
pense of  the  cargo.' 
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"Indeed,  in  view  of  the  facts  established  by  the  evi- 
dence I  deem  it  unimportant  to  the  decision  of  this 
case  whether  the  O.i^eechee  undertook  the  carria.f2:e 
of  its  cargo  as  a  common  carrier  or  only  as  an  ordi- 
nary bailee  for  hire;  for  in  either  case  there  was 
such  culpable  neglii^ence  on  the  part  of  the  respond- 
ent as  to  make  her  liable  for  the  resulting  damage." 

The  meaning  of  par.  19  relieving  the  vessel  from 
responsibility  ''for  any  consequences  arising  out  of  ship- 
l)ing  more  than  one  grade  of  cargo"  should  be  determined 
only  after  a  consideration  of  the  entire  charter. 

Par.  1(a)  of  the  charter  party  contains  warranties 
that  the  vessel  is  ''tight,  staunch  and  strong"  and  that 
"all  pipes"  are  "in  good  working  order,"  and  that  she  is 
"in  every  respect  fitted  for  the  voyage,  so  far  as  the 
foregoing  conditions  can  be  attained  by  the  exercise  of 
due  diligeiice/''^'^    (Brief,  Appendix  3.) 

Par.  20(a)  of  the  charter  party  provides  that  the  vessel 
shall  not,  unless  otherwise  provided,  "be  responsible  for 
any  loss  or  damage  .  .  .  arising  or  resulting  from  .  .  . 
unseaworthiness  of  the  vessel  unless  caused  by  zcaiit  of  due 
diligence  on  the  part  of  the  Owner  to  make  the  vessel 
seaworthy  or  to  have  her  properly  manned,  equipped  and 
sui)i)licd;  or  from  any  (^thcr  cause  of  whatsoever  kind 
arising  without  the  actual  fault  or  ]-)rivity  of  the  Owner. 
.    .    ."    (Brief,  Appendix  11,  12.) 

^^These  declarations  were  express  warranties.  The  Framlington 
Court,  69  F.  (2cl)  300,  303  (5  C.  C.  A.  1934.  certiorari  denied  in 
292  U.  S.  651)  ;  The  Nordhvalni,  6  F.  (2(\)  883  (Md..  1925). 
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The  foregoing  certainly  convey  the  clear  implication 
that  appellant  shall  be  liable  for  loss  or  damage  arising 
or  resulting : 

(A)  Because  the  vessel  was  not  fitted  for  the 
voyage  because  of  her  owner's  failure  to  exercise  due 
diligence. 

(B)  Because  the  vessel  was  not  seaworthy  because 
of  the  owner's  want  of  due  diligence  to  make  her 
seaworthy. 

(C)  Because  the  vessel  was  not  seaworthy  be- 
cause of  the  owner's  want  of  due  diligence  to  have 
her  properly  equipped  and  supplied. 

(D)  Because  of  some  cause  arising  from  the 
actual  fault  of  the  owner. 

Certainly  these  clear  implications  showing  an  intent 
to  make  the  ship  owner  liable  in  the  event  of  its  fault  or 
failure  to  exercise  due  diligence  should  be  considered  in 
determining  the  intent  and  meaning  of  par.  19.  If  the 
latter  is  to  be  construed  as  relieving  from  liability  when- 
ever more  than  one  grade  of  cargo  was  carried,  irrespec- 
tive of  the  owner's  fault  or  lack  of  due  diligence,  then  there 
is  a  conflict  between  par.  19  and  other  parts  of  the  charter 
which,  under  the  rules  of  construction  here  applicable, 
should  be  resolved  against  appellant.  A  proper  construc- 
tion and  application  of  par.  19  to  the  facts  of  this  case 
is  that  the  damage  was  not  a  "consequence  arising  out  of 
shipping  more  than  one  grade  of  cargo,"  but  was  a  con- 
sequence of  appellant's  fault  and  lack  of  due  diligence, 
for  which  par.  19  affords  appellant  no  protection. 
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III. 
Damages  Were   Properly   Allowed   for   the   Contami- 
nated Products  Discharged  From  the  Vessel  and 
for  the  Products  Already  in  the  Shore  Tanks  Into 
Which  Such  Contaminated  Products  Were  Run. 

Before  the  parties  knew  of  the  contamination  8,140 
bbls.  of  contaminated  gasoline  from  the  vessel  were  run 
into  shore  tank  62,  where  it  contaminated  11,339  bbls. 
of  merchantable  gasoline  already  in  such  tank  (79,  248), 
and  23,131  bbls.  of  contaminated  diesel  from  the  vessel 
were  run  into  shore  tank  8,  where  it  contaminated  2,376 
bbls.  of  merchantable  diesel  already  in  such  tank  (79,  115, 
248). 

It  is  not  disputed  that  the  11,339  bbls.  of  gasoline  al- 
ready in  shore  tank  62,  and  the  2,376  bbls.  of  diesel  in 
shore  tank  8  were  good  and  merchantable  products  before 
the  contaminated  products  from  the  vessel  were  run  into 
these  tanks. 

Appellee  claims  and  the  District  Court  awarded  it 
damages,  not  only  for  the  contaminated  products  dis- 
charged from  the  vessel,  but  also  for  the  damage  to  the 
l)reviously  uncontaminated  products  in  shore  tanks  62  and 
8,  into  which  the  contaminated  cargo  was  poured. 

Appellant  contends  (A)  that  no  damages  should  have 
been  awarded  for  the  contents  of  the  shore  tanks  which 
were  contaminated  when  contaminated  products  from  the 
vessel  were  poured  into  them  (Brief  32,  ct  scq.),  and  (B) 
that  in  any  event  no  damages  should  have  been  awarded 
with  respect  to  a  (juantity  of  diesel  which  was  run  into 
shore  tank  8  between  0:30  P.  M.  on  Ai)ril  2?>.  VH3  and 
6:00  A.  M.  on  April  24,   1943,  since  appellee  was  under 
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a  duty  to  minimize  damages  with  respect  to  such  quantity. 
(Brief  36,  et  scq.) 

It  is  submitted  that  these  contentions  are  not  well  taken. 

(1)  Damages  Were  Properly  Allowed  for  the  Contents  of 
the  Shore  Tanks  Which  Were  Contaminated  When  Con- 
taminated Products  From  the  Vessel  Were  Run  Into 
Them. 

Appellant  contends  that  after  the  diesel  and  gasoline  left 
the  vessel  they  were  within  appellee's  exclusive  possession 
and  control;  that  by  the  terms  of  the  charter  party  these 
products  were  at  the  risk  and  peril  of  the  vessel  only  ''so 
far  as  the  vessel's  permanent  hose  connections";  and  that 
the  damage  to  what  was  already  in  the  shore  tanks  was 
not  reasonably  foreseeable,  hence  not  within  the  contem- 
plation of  the  parties.    (Brief  32,  ct  scq.) 

As  already  pointed  out,  the  District  Court  found  that 
before  and  at  the  beginning  of  and  during  the  voyage 
the  appellant  ''negligently  and  improperly  handled,  carried, 
cared  for  and  discharged  said  cargo,"  and  that  as  ''a 
direct  and  proximate  rcsidt"  thereof  the  appellee  suffered 
the  damage  complained  of  (46,  47).  This  finding  is  not 
attacked. 

It  is  our  contention  that  the  damage  to  the  previously 
uncontaminated  contents  of  the  shore  tanks  was  a  prob- 
able and  reasonably  foreseeable  result  of  the  carrier's 
breach  of  duty. 

From  the  circumstances  the  carrier  must  reasonably 
have  known  that  upon  the  vessel's  arrival  at  Point  Wells 
the  diesel  and  gasoline  would  be  run  into  shore  tanks  at 
appellee's  marine  terminal.  The  carrier  knew  that  ap- 
pellee was  a  producer  and  distributor  of  petroleum   pro- 
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ducts,  and  that  the  products  carried  would  he  run  into 
shore  tanks.  There  were  no  other  receptacles  which  could 
accomodate  this  cargo.  Moreover,  the  carrier  knew  that 
the  products  carried  were  fungible,  and  had  every  reason  to 
foresee  the  possibility  that  upon  arrival  such  products 
would  be  discharged  into  shore  tanks  which  already  con- 
tained like  products.  To  say  that  the  carrier  had  no  reason 
to  foresee  this  possibility  is  to  say  that  the  only  reasonable 
possibility  the  carrier  could  foresee  was  that  there  would 
be  empty  tanks  awaiting  the  arrival  of  the  cargo.  This 
would  have  been  an  unreasonable  assumption  on  the  part 
of  the  carrier.  The  oil  business  is  not  conducted  on  that 
basis.  At  least  the  carrier  must  reasonably  have  antici- 
pated that  the  tanks  into  which  the  cargo  was  to  be  dis- 
charged might  not  be  empty. 

To  hold  appellant  lial)le  for  the  damage  to  the  previously 
uncontaminated  contents  of  the  shore  tanks  it  was  not 
necessary  that  the  circumstances  whicli  would  produce 
this  damage  should  have  been  mentioned  in  the  negotia- 
tions between  the  parties  at  the  time  the  charter  was 
made.  As  said  in  9  Am.  Jur.,  p.  909,  sec.  789  (article  on 
"Carriers"): 

'Tt  is  not  always  necessary,  however,  that  the 
special  facts  actually  within  the  contemplation  of  the 
parties  should  be  mentioned  in  the  negotiations,  or  in 
express  terms  made  a  part  of  the  contract.  W'here- 
ever  they  are  known  to  the  carrier,  under  such  cir- 
cumstances, or  they  arc  of  such  a  character  that  the 
parties  may  be  fairly  supposed  to  hair  thou  in  cou- 
templatiou  in  making  llie  contract,  such  sj)ecial  facts 
became  relevant  in  determining  the  (juestion  of  dam- 
ages. It  is  not  essential  that  the  intended  use  and  ap- 
plication of  the  goods  to  be  carried  should,  in  all 
cases,  be  expressly  brought  to  the  carrier's  notice  at 
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the  time  they  are  received,  but  the  carrier  may  be 
Hable  whenever  such  special  use  could  be  reasonably 
inferred  from  the  knoijijn  circimistances." 

The  following  recent  authority,  very  much  in  point, 
shows  the  propriety  of  permitting  appellee  to  recover  for 
the  damage  to  the  products  in  its  shore  tanks  to  which 
the  vessel's  contaminated  cargo  was  added. 

In  Armco  International  Corporation  v.  Rederi  A/B 
Disa,  151  Fed.  (2d)  5  (2  C.  C.  A.  1945),  a  vessel  carried 
a  cargo  consisting  of  iron  plates  and  drums  of  acetic  acid. 
The  iron  plates  were  in  holds  1,  2,  3  and  4.  During  the 
voyage  leaking  of  the  acetic  acid  damaged  the  plates  in 
holds  3  and  4.  It  was  proved  that  iron  plates  would  be 
damaged  not  only  by  contact  with  the  acid  but  by  its 
fumes.  At  the  port  of  discharge  the  consignee  loaded 
the  plates  ''onto  railroad  cars,  mixed  all  indiscriminately, 
regardless  of  the  holds  from  which  they  had  come;'' 
thence  they  were  conveyed  to  and  stacked  in  a  warehouse. 
Thus  the  plates  from  holds  3  and  4,  being  wet  with  the 
acid,  contaminated  and  injured  the  plates  from  holds  1  and 
2,  although  the  latter  before  leaving  the  vessel  had  not  been 
damaged  by  contact  with  the  acid. 

The  carrier  contended  that  it  was  not  Hable  for  the 
damage  to  the  plates  which  were  undamaged  when  they 
left  the  vessel.  Disapproving  this  contention  the  Court 
said  (p.  8) : 

''She  [i.e.,  the  vessel]  insists,  however,  that  in  no 
event  should  she  be  held  for  damage  to  the  cargo 
after  it  was  discharged.  There  arc  two  answers 
to  this.  First,  as  to  the  i)lates  in  holds  numbers 
three  and  four,  the  difficulty  remains  that  the  ship 
cannot   separate   the  damage  done  ashore   from   that 
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done  (^n  hoard.  Xcxt,  hotli  as  to  those  plates  and  to 
the  plates  from  holds  niuuhers  one  and  tzi'o,  the  dam- 
aye  ivhieli  did  happen  ashore  zcas  the  direet  result 
of  the  neijli(jenee  of  the  ship  zehile  the  plates  zeere  on 
board.  Whether  the  consignee  later  contributed  to 
that  damage  is  another  matter,  which  we  reserve  for 
the  moment,  but  the  situation  is  not  one  of  damage 
arising  independently  of  the  ship's  own  negligence  be- 
fore discharge.  We  know  of  no  authority  that  lia- 
bilit}'  for  the  conse(iuences  of  such  negligence  ends 
when  the  cargo  goes  over  tlie  rail,  and  such  a  doc- 
trine would  be  absurd  to  the  last  degree." 

The  following  cases,  more  particularly  discussed  in  the 
footnote, ^^  support  the  same  conclusion. 

i«In  Dushanc  v.  Benedict,  120  U.  S.  630  (1887),  a  rag  dealer 
sold  rags  to  a  paper  mill.  When  the  rag  dealer  sued  to  recover 
the  price  of  the  rags,  the  mill  oi)erator  sought  recovery  of  a  large 
sum  by  way  of  counterclaim  for  breach  of  plaintiff's  agreement  to 
dchvcr  the  rags  free  from  infection.  The  mill  operator  alleged  that 
the  rags  delivered  were  infected  with  smallpox;  that  when  they  were 
used  smallpox  broke  out  in  the  mill  causing  death  and  disability 
among  the  workmen,  making  it  impossible  to  hire  new  workmen, 
and  deterring  customers  from  purchasing  the  mill's  output;  that  the 
sum  sought  by  way  of  counterclaim  was  for  interruption  and  injury 
to  the  mill  business,  and  for  the  money  paid  to  workmen  disabled 
by  the  disease.  The  trial  court  withdrew  this  counterclaim  from 
the  jury's  consideration.  This  was  held  to  be  error  and  the  judg- 
ment for  plaintiff  was  reversed. 

This  case  is  evidently  one  of  the  cases  cited  by  Rcstatoucnt  of 
the  Lazi} — Contracts.  .Sec.  330.  to  illustrate  the  rule  of  damages 
there  laid  down.     Thus  illustration  3  given  in  Sec.  3^0  is: 

"3.  A  sells  rags  to  H,  with  knowledge  that  B  is  a  pa])er  manu- 
facturer, warranting  them  to  be  clean.  They  are  in  fact  infected 
with  smallpox,  as  A  had  reason  to  know,     li's  workmen  catch  the 
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Diishane  v.  Benedict,  120  U.  S.  630  (1887) ; 

Davis  V.  Clement  Grain  Co.  (Tex.  Civ.  App.),  251 
S.  W.  545  (1923); 

Marsh  v.  Webber,  16  Minn.  418  (1871)  ; 

Jeffrey  v.  Bigelozu,  13  Wend.  518  (1835) ; 

Stiefel  V.  Witherspoon,  71   Ind.  App.  192,  124  N. 
E.  507  (1919); 

Snowden  v.  Waterman,  105  Ga.  384,  31  S.  E.  110 
(1898). 

Supporting  our  contention  that  appellant  should  be  held 
to  have  reasonably  foreseen  the  possibility  that  products 
from  the  vessel  would  be  run  into  shore  tanks  which  al- 
ready contained  uncontaminated  gasoline  and  diesel.  are 

disease,  his  mill  runs  shorthanded,  and  his  production  is  decreased. 
B  can  get  judgment  for  damages  for  the  harm  so  caused,  as  A  had 
reason  to  foresee  them.'' 

In  Davis  v.  Clement  Grain  Co.  (Tex.  Civ.  App.),  251  S.  W.  545 
(1923),  the  plaintiff  employed  a  carrier  to  transport  hay.  Due  to 
the  carrier's  negligence  in  furnishing  a  car  with  a  leaky  roof  a  part 
of  the  hay  was  ruined.  Plaintiff  prayed  recovery  for  the  market 
value  of  that  part  of  the  hay  which  was  ruined,  and  also  prayed 
recovery  for  the  additional  sum  of  "$26  damage  to  the  balance  of 
the  hay  by  reason  of  its  being  intermingled  in  the  satne  car  with 
that  totally  destroyed."     A  judgment  for  the  $26  was  affirmed. 

In  Marsh  v.  Webber,  16  Minn.  418  (1871),  plaintiff  purchased 
sheep  from  defendant  which  were  diseased.  Plaintiff,  without 
knowing  of  the  disease,  placed  these  sheep  with  his  own  flock.  As 
a  result  plaintiff's  flock  became  infected.  Plaintiff  sued  the  de- 
fendant for  damages  for  breach  of  defendant's  warranty  that  the 
sheep  sold  were  sound.  Plaintiff  was  awarded  damages  not  only 
on  account  of  the  diseased  sheep  which  he  had  purchased,  but  also 
on  account  of  the  injury  to  the  rest  of  plaintiff's  flock  by  being  in- 
fected by  the  sheep  purchased.     This  judgment  was  affirmed. 

Decisions  to  like  effect  upon  facts  substantially  like  those  in  the 
case  last  cited  will  be  found  in  Jeffrey  v.  Bigelo-cC,  13  Wend.  518 
(1835),  Stiefel  v.  Witherspoon,  71  Ind.  App.  192;  124  N.  K.  507 
(1919),  and  Snowden  v.  Waterman,  105  Ga.  384;  31  S.  E.  110 
(1898). 
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the  following  cases  more  particularly  discussed  in  the  foot- 
note.^' 


^^In  Shcrrod  v.  Langdon,  21  Iowa  518  (1866).  defendant  sold 
sheep  to  plaintiff  warranting,'  that  the  sheep  were  sound.  Plaintiff 
placed  the  sheep  with  other  sheep  which  he  already  owned.  The 
sheep  sold  hy  defendant  were  diseased  and  imparted  this  disease  to 
the  other  sheep  in  plaintitT's  flock.  Plaintiff  sued  for  breach  of 
warranty  and  recovered  damages  for  the  injury  to  his  entire  flock. 

It  was  urged  that  ])lainti fF  was  not  entitled  to  damages  for  in- 
jury to  the  sheep  which  plaintiflF  owned  before  the  purchase  unless 
it  was  shown  that  defendant  knew  at  the  time  of  the  sale  that 
plaintiff  had  other  sheep,  but  the  Court  said   (p.  519)  : 

**Upon  princii)lc  this  position  is  not  sustainable.  Plaintiffs  were 
entitled  to  recover  all  the  damages  of  which  the  act  complained  of 
was  the  efficient  cause  .  .  .  (p.  520).  And  upon  the  assump- 
tion that  plaintifTs  used  the  care  and  diligence  required  at  their 
hands,  ivhat  matters  it  zclicthcr  defendants  knew  that  they  liad 
other  sheep  or  not?  Or  what  difference  would  it  make  if  ]^laintiff. 
in  ignorance  of  the  unsound  condition  of  these  sheep,  had  afterward 
bought  other  sheep,  which  they  lost  by  reason  of  the  disease  com- 
municated to  them  by  those  bought  of  defendants?  Defendants 
sold  the  sheep  with  i:he  knowledge  that  plaintiffs  had  a  right  to  and 
probably  would  place  them  upon  their  farm;  and.  if  guilty  as 
charged,  they  would  be  held  liable  for  the  damages  naturally  and 
reasonably  resulting  from  such  act.  It  is  known  as  a  matter  of 
fact,  that  most  farmers  in  this  State  do  keep  sheep,  and  nothing  is 
more  important  to  their  success  than  to  secure  good,  sound  flocks. 
If  one  lot  is  procured,  there  is  no  duty  to  refrain  from  purchasing 
others,  lest  those  purchased  may  be  unsound,  and  thus  all  be  lost." 

Paekard  v.  Slaek.  32  Vt.  9  (1859),  upon  substantially  the  same 
facts  reached  the  same  conclusion. 

In  Harper  Furniture  Co.  v.  SoutJiern  Hxpress  Co.,  148  X.  C.  87; 
62  So.  145  (1908).  plaintiff  had  a  mill  for  the  manufacture  of 
furniture.  An  engine  shaft  was  shipped  to  plaintiff,  but  wrong- 
fully delayed  in  transit.  During  the  delay  it  was  necessary  to  close 
the  mill.  Plaintiff  claimed  damages  for  wages  paid  to  idle  mill 
hands  and  other  costs  incident  to  such  delay.  Reversing  a  judg- 
ment of  n(insuit,  the  Court  held  that  these  damages  were  pro])erly 
recoverable.  i)ointing  out  (62  So.  at  148)  that  the  title  of  the  jilain- 
tiff's  firm  taken  in  connection  with  the  nature  of  the  implement 
shipped  gave  reasonable  notice  that  plaintiff  was  a  furniture  manu- 
facturer;  that  the  size  of  the  engine  shaft  necessarily  gave  notice 
of  the  capacity  of  the  engine;  and  that  the  fact  that  it  was  shipped 
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Shcrrod  v.  Langdon,  21  Iowa  518  (1866); 

Packard  v.  Slack,  32  Vt.  9  (1859) ; 

Harper   Funiititrc   Co.   v.   Southern   Express   Co., 
148  N.  C.  87,  62  So.  145  (1908) ; 

White  V.  Louisville  &  N.  R.  Co.,  16  Ala.  App.  515, 
79  So.  508  (1918). 

Appellant  refers  (Brief  33)  to  the  first  sentence  of  par. 
7  of  the  charter  party.     (Brief,  Appendix  6,  7.y^ 

This  paragraph  refers  only  to  damages  to  the  cargo. 
So  far  as  damages  to  the  cargo  are  concerned,  this  para- 
graph says  in  effect  that  recovery  may  be  had  only  for 
injury   occurring  on   the   vessel.     This   paragraph   recog- 


by  express   rather   than   freight  gave  notice  that   the   need   for   the 
shaft  was  urgent.     The  Court  said : 

'The  facts,  we  think,  were  such  as  to  give  clear  indication  that 
the  shaft  was  designed  for  present  use  in  the  mill,  and  that  some 
injury  of  the  kind  alleged  would  likely  follow  from  breach  of  the 
contract  of  shipment     .     .     ." 

In  IVhite  v.  Louismlle  &  N.  R.  Co.,  16  Ala.  App.  515;  79  So. 
508  (1918),  upon  facts  similar  to  those  in  the  case  last  referred  to, 
the  Court,  reversing  a  judgment  for  defendant,  said  (79  So.  at 
510): 

".  .  .  it  is  not  essential  that  the  intended  use  and  application 
of  the  goods  to  be  carried  should  be  expressly  brought  to  the  car- 
rier's notice  at  the  time  they  are  received.  //  is  sufficient  that  such 
special  use  could  have  been  reasonably  inferred  at  tJiat  time  from 
the  knoimi  circumstances." 

^^Par.  7  of  the  charter  party  quoted  by  appellant  reads: 

"Pumping  In  and  Out. — The  cargo  shall  be  pumped  into  the 
Vessel  at  the  expense,  risk  and  i)eril  of  the  Charterer,  and  shall  be 
jmmped  out  of  the  Vessel  at  the  expense  of  the  Vessel,  but  at  the 
risk  and  peril  of  the  Vessel  only  so  far  as  the  Vessel's  permanent 
hose  connections,  where  delivery  of  the  cargo  shall  be  taken  by  the 
Charterer  or  its  Consignee. 
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nizes  that  damage  to  the  cargo  on  the  vessel  would  be  a 
breach  of  the  carrier's  obligation. 

But  in  the  instant  case  the  carrier '>  breach  proximately 
caused  other  damage  over  and  beyond  the  damage  to  the 
cargo.  It  proximately  caused  damage  to  the  products  in 
appellee's  shore  tanks  which  were  never  a  part  of  the 
cargo.  Paragraph  7  deals  with  the  cargo  and  makes  no 
attempt  to  deal  with  damages  to  something  which  was 
never  cargo.  To  suggest  that  paragraph  7,  which  deals 
only  with  damage  to  cargo,  forbids  recovery  of  damage 
for  something  not  cargo  proximately  caused  by  a  breach 
of  the  carrier's  duty,  is  to  make  the  plain  language  of 
paragraph  7  say  something  it  does  not  say,  and  to  arrive 
at  a  result  wholly  at  variance  with  paragraph  34  of  the 
charter  party  which  says  that  upon  a  breach  of  the  char- 
ter  "damages      .      .      .      shall   include   all   provable   dam- 

)>21 

ages,    .    .     . 

The  only  purpose  intended  by  paragraph  7  was  to  fix 
the  exact  point  of  delivery  of  the  cargo. 

If  the  injury  to  the  cargo  had  occurred  on  shore,  then 
the  case  would  have  been  different.  Rut  the  injury  to 
the  cargo  occurred  on  the  vessel.  For  this  appellee  has  a 
cause  of  action.  For  this  appellee  is  entitled  to  "all  proixi- 
blc  daiuuf/cs^'  which  may  ensue.  That  there  may  be  no 
doubt  al)()Ut  this,  this  right  is  jilainly  stated  in  para- 
graph 34.  The  provable  damages  include  not  only  the 
damage  to  the  cargo  injured  i)y  the  carrier's  negligence 

*M'ar,  34  of  the  charter  party  reads: 

"Breach. — Damages  for  breach  of  this  Charter  shall  include  all 
provable  damages,  and  all  costs  of  suit  and  attorney  fees  incurred  in 
any  action  hereunder."     (Brief,  Appendix   18.) 
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while  the  cargo  was  on  the  vessel,  but  also  the  damage 
to  the  uncontaminated  product  in  the  shore  tanks  which 
was  likewise  injured  by  the  carrier's  negligence  on  the 
vessel  which  injured  the  cargo. 

Appellant's  example  of  the  "dire  consequences"  which 
might  result  from  such  a  doctrine  is  obviously  overstated 
(Brief  34,  35).  The  carrier  is  only  liable  for  the  reason- 
ably foreseeable  consequences  of  its  negligence  which  is 
a  matter  to  be  determined  from  all  the  circumstances,  and 
it  is  clear  that  the  damages  in  this  case  were  reasonably 
foreseeable  consequences  under  the  circumstances  pre- 
sented. 

(2)  Damages  Were  Properly  Allowed  for  the  Diesel  Which 
Was  Run  Into  Shore  Tank  8  Between  9:30  P.  M.  on  April 
23,  1943  and  6:00  A.  M.  on  April  24,  1943. 

Appellant  contends  that  appellee  failed  to  mitigate  dam- 
ages as  to  this  quantity  of  dicscl  because,  after  discovering 
the  contamination  of  the  (jasolinc  about  4:30  P.  M.  on 
April  23,  1943,  it  failed  to  stop  discharging  dicscl  until  a 
laboratory  test  had  been  completed.     (Brief  35,  ct  scq.) 

But  appellee  cannot  be  charged  with  a  failure  to  miti- 
gate damages  unless  it  be  shown  that  it  had  knowledge 
of  facts  requiring  such  action.  Plere  appellee  never  had 
knowledge  of  facts  which  would  warrant  its  ordering 
the  discharge  of  dicscl  stopped. 

The  first  diesel  from  the  vessel  was  run  into  shore 
tank  8,  commencing  early  in  the  afternoon  of  Ai)ril  23, 
1943  {??)).  Simultaneously  gasoline  from  the  \essel  was 
being  run  into  shore  tank  62  (y^).  About  4:15  or  4:30 
P.  M.  on  that  afternoon  a  sample  taken  at  the  dock  header 
showed  the  (jasolinc  to  ])e  badly  discolored  (80,  107,  118). 
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Pumping  was  stopped.  The  vessel's  representatives, 
Messrs.  Hicks  and  Stevens  were  sent  for;  came  aboard 
the  vessel;  and  made  an  investigation  (81,  83).  There- 
upon they  said  they  thought  "that  disposed  of  this  mat- 
ter and  we  could  start  in  pumping  again"  (83,  141). 
Pumping  of  both  products  simultaneously  was  resumed, 
but  successive  tests  taken  at  the  dock  header  over  a  period 
of  13  minutes  failed  to  show  that  the  color  of  the  gaso- 
liiic  was  clearing.  Accordingly  pumping  was  stopped  (84, 
118,  119). 

Someone  then  made  the  suggestion,  which  "the  others 
thought  .  .  .  would  be  a  good  plan,"  that  all  valves 
on  the  boat  be  shut  and  one  product  only  be  discharged 
(84). 

Accordingly  at  about  9;30  P.  M.  on  April  23,  1943  they 
began  discharging  diesel  alone  (84).  They  continued  to 
run  the  diesel  into  shore  tank  8  until  about  6;00  A.M. 
the  following  morning,  when  they  changed  the  run  of 
diesel  from  shore  tank  8  to  shore  tank  41  (84,  85,  127). 
The  discharge  of  diesel  was  completed  about  6;  10  P.M. 
on  April  24,  1943  (97,  98,  127).  They  then  discharged 
the  remaining  gasoline  (98). 

The  switch  from  shore  tank  8  to  shore  tank  41  at  6;00 
A.  M.  on  April  24,  1943  was  made  because  shore  tank 
8  would  not  hold  all  of  the  diesel  from  the  vessel,  and 
additionally,  they  wanted  some  of  the  diesel  in  another 
tank,  for  with  two  tanks  of  diesel  appellee's  shore  plant 
could  supply  trucks  and  boats  simultaneously  (121,  122). 

During  the  evening  of  Ai)ril  23,  IO43  samjiles  were 
taken  from  the  vessel's  tanks;  sam])les  oi  diesel  from 
the  vessel's  tanks  5,  6  and  7  (^^6),  and  sami)les  of  gaso- 
line from  the  vessel's  tanks  2,  3  and  4  (96).     Also  that 
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evening  a  sample  of  gasoline  was  taken  from  shore  tank 
62  (129).  The  following  morning  about  8  o'clock  a  sam- 
ple of  diesel  was  taken  from  shore  tank  8  (129).  These 
samples  were  then  sent  to  Laucks  Laboratories  (86).  A 
telephone  report  thereon  was  received  between  11  :(X)  A.  M. 
and  1:00  P.M.  the  same  day  (87).  This  was  followed 
later  by  written  analyses  (Libelant's  Exs.  2,  3,  4  and  5). 

These  reports  showed  the  following  with  respect  to 
the  samples  taken: 

Diesel  in  the  vessel's  tanks  2,  3  and  4:  merchanta- 
ble (96-124). 

Gasoline  in  the  vessel's  tanks  5,  6  and  7:  merchanta- 
ble (96-124). '^ 

Diesel  in  shore  tank  8:  contaminated  (97-125). 

Gasoline  in  shore  tank  62:  contaminated  (97-125). 

In  all  this,  a  point  of  vital  importance  is  overlooked 
in  appellant's  argument.  Uiitil  appellee  after  11:00  A.  M. 
on  the  morning  of  April  24,  1943  received  by  telephone 
the  result  of  the  tests  of  the  several  samples,  appellant 
had  no  knowledge  that  anything  zvas  wrong  with  any  of 
the  diesel  which  had  come  from  the  vessel.'^    At  that  time 


^^Despite  the  result  of  this  test,  the  gasoline  subsequently  taken 
from  these  tanks  on  the  vessel  was  found  to  be  contaminated  in 
part,  for  when  such  gasoline  was  first  run  from  the  vessel  it  was 
discolored  and  did  not  clear  until  a  part  thereof  had  been  dis- 
charged.    (98,  99,  133,  134.) 

^The  (lay  the  vessel  arrived  bottle  samples  had  l)een  taken  from 
the  vessel's  tanks  {7S).  These  original  samples  showed  a  "good 
product."  Discharging  from  the  vessel  was  held  up  until  these 
original  samples  had  been  taken  and  checked.     It  was  the  ganger's 
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tJicy  had  stopped  ruiniiiuj  liic  dicscl  i)ito  shore  taiik  8  and 
it  Tvas  being  run  into  shore  fank   11   i^\27). 

job  to  see  that  those  samples  met  his  specifications.     Then  he  told 
the  vessel  to  ^o  ahead  and  start  pumpin<^.     (123,  284.) 

Mr.   Kilbourn.  apj)ellee's  ])lant   suj)erintendent,  testified: 

"The  Court :  ...  Do  I  understand,  then,  in  the  diesel  oil 
tank,  that  after  you  started  the  immping  of  diesel  oil  it  came  out  in 
good  order? 

"The  Witness:  So  far  as  we  could  tell  it  was  in  good  order. 
We  had  no  laboratory.     We  just  used  the  smell   and  sight  test. 

"The  Court:     But  it  api>eared  to  be  in  good  order? 

"The  Witness:     Yes.     (85). 

*********** 

"Q.  By  Mr.  Hall :  Was  there  any  way  of  telling  whether  the 
diesel  oil  was  contaminated  except  by  smelling  it  at  that  time?  A. 
At  that  time,  there  was  not.     (85). 

*********** 

"Q.  Did  you  until  sometime  in  the  morning  of  the  following 
day,  that  is  April  24,  did  you  at  any  time  before  that  believe  that 
the  diesel  oil  was  contaminated?     A.     No.     (86). 

*  *         *         *         *■*         *         *         *         *         * 

"Q.  Nozv,  ivas  the  receipt  of  that  telephone  advice  from  Laucks 
Laboratories  the  first  intimation  or  first  knoivlcdge  you  had  liad 
tJiat  the  diesel  shore  tank  8  zvas  contaminated F       A.     //  zcas. 

"Q.  I  think  you  said  already  that  none  of  the  sami)les  of  diesel 
taken  at  the  dock  headers  had  indicated  by  smell  any  contamination 
with  gasoline.     Is  that  correct?     A.     That  is  right.     (97). 

*********** 

"Q.  Now,  Ziehen  zvas  it  tha*  you  first  learned,  if  you  did,  that 
there  zvas  sometJnny  zvronc/  zvilh  the  dieself  A.  Oh,  it  Zk\is  the 
following  24th  along,  I  zvould  say,  oh,  betzveen  11:00  o'clock  and 
1:00  o'clock  in  the  afternoon.     It  zcas  the  middle  of  the  afternoon. 

"Q.  That  was  when  you  received  a  telephone  report  from  Laucks 
Laboratories?     A.     Yes. 

"Q.  You  estimate  that  anywhere  from  1 1  :00  o'clock  until  1  :00 
o'clock?  A.  Around  there  some  time.  It  was  the  middle  of  the 
day.     (120,  121). 

♦  ********♦♦ 

"The  Court:     .     .     .     Did  you  i)Ut  any  more  diesel  oil  in  tank  8 
after  you  learned  that  it  was  contaminated? 
"The  Witness:     No."     (129,  130). 


—37— 

The  diesel  first  run  from  the  vessel  into  shore  tank 
8  (at  the  same  time  that  gasoHne  was  being  run  from 
the  vessel)  on  the  afternoon  of  April  23,  1943  was  evi- 
dently contaminated,  for  when  appellee  the  next  morning 
received  advice  from  Laucks  with  respect  to  the  sample 
taken  from  shore  tank  8  it  was  to  the  effect  that  the  con- 
tents of  that  tank  was  unmerchantable.  But  this  advice 
was  the  first  intimation  to  appellee  tlmt  there  was  any- 
thing wrong  with  any  of  the  diesel  which  had  been  taken 
from  the  vessel. 

The  gasoline  and  the  diesel  on  the  vessel  were  in  sepa- 
rate tanks  (15,  148).  Appellee  knew  at  about  4:00  or 
4:30  P.M.  on  April  23,  1943  that  there  was  something 
wrong  with  the  gasoline.  That  was  apparent  from  dis- 
coloration. But  there  is  nothing  in  the  evidence  indicating 
that  appellee  shoidd  have  knomm  or  suspected  until  the 
morning  of  April  24,  1943  that  any  of  the  diesel  zvhich 
had  been  taken  from  the  vessel  was  contaminated.  Thus, 
until  the  morning  of  April  24,  1943,  appellant  did  not 
know  or  suspect  that  shore  tank  8  contained  any  con- 
taminated diesel,  and  cannot  be  said  to  have  been  at 
fault"^"*  in  permitting  diesel  to  run  into  shore  tank  8  be- 

^■*Xo  similar  contention  is  made  with  respect  to  the  discharge  of 
gasoline.  During  the  afternoon  of  April  23,  1943,  the  gasoline 
being  discharged  from  the  vessel  was  found  to  be  discolored  and 
pumping  was  stopped  (84,  118,  119).  Pumping  of  the  remaining 
gasoline  from  the  vessel  was  not  resumed  until  alxiut  8:00  P.  M. 
on  April  24,  1943,  after  appellee  had  learned  the  result  of  the  tests 
made  by  Laucks  (98).  When  jiumping  of  the  gasoline  was  re- 
sumed the  gasoline  was  run  into  shore  tank  62  until  the  gasoline 
showed  clear,  when  the  tlow  was  diverted  into  shore  tank  61.  (98, 
99,  133,  134.)  Thus,  no  uncontaminated  gasoline  from  the  vessel 
went  into  shore  tank  62  after  the  time  contamination  was  discovered 
in  that  tank. 
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tween  9:00  P.M.  on  April  23,  1943  and  6:00  A.M.  on 
April  24,  1943. 

Further,  appellant  has  failed  to  offer  any  proof  as  to 
the  amount  of  diesel  i)unii)ed  from  ^):30  P.M.  on  April 
23,  1943  until  6:00  A.M.  on  April  24,  1943,  and  has 
offered  no  proof  of  any  act  or  omission  on  the  part  of 
appellee  with  respect  to  this  portion  of  the  cargo.  Appel- 
lant attempts  to  create  an  inference  now  that  appellee  was 
responsible  for  contamination  of  this  particular  diesel  be- 
cause the  gasoline  was  discovered  to  be  contaminated. 
The  burden  of  showing  what  damages,  if  any,  resulted 
from  this  alleged  fault  on  the  part  of  appellee  was  on 
appellant  (see  Armco  Inicrnational  Corporation  z\  Rcdcri 
A/B  Pisa,  151  F.  (2d)  5  (2  C.  C.  A.  1943).  It  is  sub- 
mitted that  appellant  has  failed  to  sustain  this  burden  of 
proof. 


—39— 

IV. 

Damages  Allowed  Properly  Included  the  Award  on 
Account  of  Attorneys'  Fees. 

(1)  The  Decree  Properly  Included  an  Award  on  Account  of 
Libelant's  Attorneys'  Fees. 

The  District  Court  found  that  the  sum  of  $8,000  was 
reasonably  incurred  by  appellee  as  attorneys'  fees  on  ac- 
count of  the  services  of  its  attorneys  reasonably  employed 
in  this  suit  (48),  and  this  sum  was  awarded  to  appellee 
as  a  part  of  its  damages  (53). 

These  fees  were  not  allowed  as  costs,  but  were  allowed 
under  an  express  provision  of  the  contract  between  the 
parties  as  a  part  of  the  damages  to  which  appellee  was 
entitled. 

The  charter  party  provided: 

''34.  Breach. — Damages  for  breach  of  this  Char- 
ter shall  include  all  provable  damages,  and  all  costs 
of  suit  and  attorney  fees  incurred  in  any  action  here- 
under."   (Brief,  Appendix  18.) 

Where  a  contract  by  its  terms  provides  that  damages 
for  its  breach  shall  include  attorneys'  fees,  allowance  on 
account  of  such  fees  will  be  included  in  the  judgment. 

Brozvn  v.  Schroeder,  88  Cal.  App.  192,  210,  263 
Pac.  325  (1927)   (partnership  agreement) : 

Bank  of  America  t'.  Lane  M.  Co.,  18  Cal.  App. 
(2d)  431,  443,  63  V.  [2(\)  1189  (1037)  (promis- 
sory note) ; 

Campbell  r.  Birch,  1^  Cal.  ( 2cl )  77S.,  7^4,  122  P. 
(2d)  902  (1942j   (lease). 
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Appellant  does  not  (juestion  the  power  or  authority  of 
the  War  Shipping;  Administration  to  contract  on  behalf 
of  the  United  States  in  parai^raph  34  of  the  charter  for 
attorneys'  fees  as  an  item  of  damages  for  a  breach  of 
the  charter. ^^ 

Appellant  contends  that  the  Suits  in  Admiralty  Act  (46 
U.  S.  C.  A.,  sees.  741-752)  enables  private  parties  to  do 
something  that  they  could  not  do  before  its  enactment, 
i.e.,  sue  the  United  States;  that  such  Act  should  there- 
fore be  strictly  construed;  that  such  strict  construction 
leads  to  the  conclusion  that  the  Act,  since  it  makes  no 
reference  to  attorneys'  fees,  while  making  provision  for 
costs  and  interest  at  f(nir  i)er  cent  per  annum  "or  at  any 
higher  rate  which  shall  be  stijmlated  in  any  contract  upon 
which  such  decree  shall  be  based,"  inferentially  bars  a 
recovery  of  attorneys*  fees  in  suits  under  the  Act.  Coun- 
sel frankly  admit  that  they  have  been  unable  to  find  au- 
thority supporting  this  contention. 

There  is  nothing  in  the  Suits  in  Admiralty  Act  indicat- 
ing that  a  litigant  under  tlie  Act  is  not  entitled  to  recover 
damages  to  wliich  he  would  clearly  l)e  entitled  in  a  suit 
against  a  private  individual.  On  the  contrary  sec.  3  of 
the  Act  (46  U.  S.  C.  A.,  sec.  743)  provides  that: 

''Such  suits  shall  i)rocee(l  and  shall  be  heard  and 
determined  accordiiu/  to  flic  pri}iciplcs  of  laze  and  to 
the  rules  of  practice  oh  failing  in  like  cases  betivecn 
private  parties     .     .     ." 

I  lere  is  express  authority  for  giving  to  the  attorneys' 
fee  ])rovision   in   this  charter   i)arty  the  same  efifect   that 


^''^Error  on  tliis  account  was  oriii^inally  assiq^ned  hv  ]iar.  15  of  Ap- 
pellant's Assii^nnunt  of  Errors  (62),  hut  appellant  now  states 
(Brief  9)  that  this  point  will  not  be  raised  or  argued  on  this  appeal. 


would  i)e  given  to  an  attorney's  fee  provision  in  a  lease, 
or  promissory  note,  or  other  contract  between  private 
parties.  Upon  a  breach  of  such  lease,  or  promissory 
note,  or  contract  the  attorneys'  fee  provision  would  be 
the  basis  for  an  award  of  attorneys'  fees  as  daittages. 
So  here,  the  same  result  should  follow. 

Counsel's  intimation  (Brief  38,  39)  that  an  award  of 
attorneys'  fees  was  not  mentioned  until  the  second  day 
of  the  trial,  and  that  no  specific  prayer  for  attorneys'  fees 
was  originally  included  in  the  prayer  of  the  libel,  does  not 
present  a  valid  ground  for  disallowance  of  this  item  of 
damages. 

On  the  second  day  of  the  trial,  January  31,  1945,  Mr. 
Hall,  the  proctor  for  libelant,  called  the  Court's  attention 
to  paragraph  34  of  the  charter  party  (291),  and  inquired 
whether,  in  the  event  a  judgment  were  ordered  for  libe- 
lant, the  Court  would  fix  attorneys'  fees  without  proof 
of  the  attorneys'  services  performed  (292).  After  some 
discussion  the  proctor  for  the  libelant  stated  that  he  would 
prepare  a  statement  of  such  services  (292).  On  Febru- 
ary 2,  1945,  toward  the  end  of  the  trial,  such  statement 
was  presented  (334),  and  it  was  then  stipulated  by  the 
proctors  for  both  parties  that  if  Mr.  Hall,  who  was  a 
member  of  the  firm  which  throughout  the  case  had  ap- 
peared as  proctors  for  libelant,  were  called  as  a  witness 
he  would  testify  in  accordance  with  such  statement  subject 
to  objection  "to  any  evidence  relative  to  attorneys'  fees" 
(334). 

On  March  5,  1^45,  prior  to  the  making  or  entry  of  the 
findings  and  decree,  the  Court  jUTmittcd  an  amendment 
to  the  libel  to  conform  to  the  proof,  by  adding  before 
the  prayer  of  the  libel  an  allegation  stating  the  substance 
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of  paragraph  34  of  llic  charter  party  and  by  adding  to 
tlic  ])raycr  of  the  Hhcl  a  si)ecitic  rccjucst  for  attorneys' 
fees  (42). 

This  procechire  was  within  the  discretion  of  the  District 
Court,  and  in  accordance  with  estabHshed  admiralty  prac- 
tice."' 

(2)   The    Amount   Awarded   on    Account   of   Libelant's   Attor- 
neys'  Fees  Was  Reasonable. 

The  statement  presented  to  the  District  Court  during 
the  trial  on  February  2,  1^U3,  Libelant's  Ex.  13  (336, 
3?f7),  describes  generally  the  services  performed  prior  to 
the  first  day  of  the  trial  (January  30,  1945). 

It  was  stipulated  that,  if  called  as  a  witness,  Mr.  Hall 
would  testify  that  in  his  opinion  a  reasonable  fee  for 
the  services  of  libelant's  proctors  was  $9,CXX)  (339). 

The  District  Court  personally  observed  and  was  in  a 
position  to  assess  the  value  of  the  attorneys'  services  per- 
formed during  the  trial  on  January  30  and  31,  1945  and 
February  2,  1945,  as  well  as  the  details  of  the  attorneys' 
services  prior  to  the  trial,  h^or  example.  Rule  12  of  the 
Rules  of  the  District  Court  retiuired  libelant  to  ])resent, 
l)ri()r  to  the  trial  date,  a  ])re-trial  memorandum.  In  this 
case  the  pre-trial  memorandum  presented  by  proctors  for 
libelant  comprised  fifty-two  i)rinted  pages.  Additionally, 
three   typewritten    memoranda    o\    j)oints   and   authorities 


^^'As  said  in  licncdict  on  .Idmirally,  6th  cd.,  Vol.  2.  page  101  : 
"The  court  is  not,  however,  bound  by  the  amount  of  damap^es 
claimed  in  the  Hbel.  When  it  api)ears  on  investigation  that  the  libel 
has  merit  and  that  justice  requires  a  larger  remuneration  than  the 
hbel  has  demanded,  the  court  is  not  precluded  by  any  technical 
forms  from  doing  full  justice." 


were  presented  by  proctors  for  libelant  {^^7,  338),  and 
prior  to  the  trial  they  had  prepared  and  propounded  inter- 
rogatories (250).  The  details  of  these  services  and  of 
other  services  performed,  while  not  fully  disclosed  by  the 
record  on  this  appeal,  were  known  to  the  District  Court. 

As  admitted  by  appellant  (Brief  40),  the  District  Court 
was  qualified  and  competent  to  determine  the  value  of  the 
attorneys'  services  without  expert  testimony  as  to  such 
value. ^^ 

The  reasonableness  of  this  award  on  account  of  attor- 
neys' fees  depended  upon  a  variety  of  factors. ^^    Some  are 


^Hn  Stanolind  Oil  &  Gas  Co.  v.  Giicrlzgcn,  100  F.  (2(1)  299.  302 
(9  C.  C.  A.  1938),  this  Court  referred  to  "the  generally  accepted 
rule  that  a  judge  is  permitted  to  appraise  the  legal  services  of  coun- 
sel without,  or  independent  of,  any  testimony  on  the  subject." 

As  said  in  Spencer  v.  Collins,  156  Cal.  298,  307;  104  Pac.  320 
(1909)  :  "When  the  court  is  informed  of  the  extent  and  nature 
of  such  services  [attorneys'  services],  its  own  experience  fiirnishes 
it  with  every  element  necessary  to  fix  their  value." 

-Hn  Blackhurst  v.  Johnson,  72  F.  (2d)  644,  648  (8  C.  C.  A. 
1934),  it  was  said: 

"In  determining  the  question  of  the  reasonableness  of  the  attorney 
fees,  many  elements  are  entitled  to  consideration — the  character, 
ability,  and  experience  of  the  attorneys,  the  amount  involved,  the 
time  necessary  to  prepare  for  trial,  the  difficulties  and  intricacies  of 
the  propositions  involved,  and  the  results  obtained,  as  well  as  other 
elements." 

In  Straus  v.  Victor  Talking  Much.  Co.,  297  Fed.  791.  806  (2 
C.  C.  A.  1924),  it  was  said: 

"It  is  matter  of  common  knowledge  that  there  has  been  a  very 
great  rise  in  rentals  in  business  sections  where  attorneys  ordinarily 
must  have  their  offices,  as  well  as  a  substantial  advance  in  the  com- 
l)ensation  accorded  to  their  employes,  and,  when  an  allowance  is  to 
be  made,  the  court  must  give  these  facts  consideration.  Laymen 
rarely  fail  to  figure  a  transaction  on  the  basis  of  net  profit,  but, 
curiously,  the  compensation  of  attorneys  is  frequently  discussed 
and  thought  of  as  if  the  attorney  was  the  beneficiary  of  the  whole 
amount   awarded,    without    remembering    that    he.    like   the    business 
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disclosed  by  the  record  before  this  Court.  All  must  neces- 
sarily have  been  known  to  and  considered  by  the  trial 
judg-e.  The  latter  had  !)ef()re  him  all  |)ai)ers  filed  in  the 
cause,  and  was  familiar  witli  all  that  had  occurred  in 
Court  both  before  and  during  the  trial.  Xo  attempt  was 
made  by  appellant  to  contradict  or  question  either  the 
showing  made  as  to  the  services  i)er formed,  or  the  opin- 
ion as  to  their  value.""*  It  is  submitted  that  there  is  no 
reason  or  basis  for  disai)pr()ving  the  finding  of  the  Dis- 
trict Court  that  $8,000  was  reasonable. 

man.  must  first  pay  expenses  before  he  can  determine  what  he  has 
really  earned  for  the  support  of  himself  and  those  dependent  upon 
him. 

This  case  required  a  very  great  amount  of  preparation,  the  trial 
was  protracted,  and  plaintiffs  had  the  services  of  a  firm  of  three 
attorneys.  These  attorneys  tried  the  case  with  marked  ability.  They 
were  opposed,  not  only  by  the  able  and  skillful  lawyers  who  repre- 
sented the  defendants  at  the  trial,  but  also,  in  certain  phases,  by 
other  counsel  of  high  distinction.  In  determining  what  is  a  reason- 
able fee.  many  elements  must  be  considered,  and  some  of  these  are 
the  character  of  the  services  rendered,  the  manner  in  which  ren- 
dered, the  time  occupied,  and  the  result  attained.  Not  the  least 
important  element  is  the  responsibility  which  rests  upon  counsel.  It 
was  not  easy  in  this  case  to  determine  the  theory  upon  which  it 
should  be  tried.  That  determination  demanded  the  courage  of 
selection.  If  the  action  had  been  planned  and  tried  upon  a  wrong 
theory,  it  would  have  failerl.  and  thus  it  is  that  ability  should  be 
recognized  as  an  attribute  not  to  be  measured  by  a  yardstick." 

-»In  C/7y  of  ll'i-:.'oka.  Old.  r.  naukcr,  117  F.  (2d)  839.  844  (10 
C.  C.  A.  1941).  it  was  said: 

''Generally,  an  allowance  of  a  fee  to  a  solicitor,  in  this  class  of 
cases,  is  within  the  judicial  discretion  of  the  trial  court  and  in  fixing 
that  fee  the  court  can  i)roceed  upon  its  own  knowledge  of  the  value 
of  the  solicitor's  services,  and  I  he  trial  court's  conclusion,  based  on 
ihe  facts  and  his  ou*n  kno7v!edge  must  be  accepted  unless  the  evi- 
dence decidedly  preponderates  against  it." 
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Conclusion. 

The  result  of  appellant's  argument  is  that  a  tanker 
operator  who  undertakes  delivery  of  two  products  may 
negligently  and  carelessly  commingle  them  and  render  them 
(and  other  products  on  shore)  worthless,  without  ac- 
countability. It  is  respectfully  submitted  that  there  is 
nothing  in  this  case  which  permits  such  a  far-reaching 
and  unconscionable  result.  The  decree  of  the  District 
Court  should  accordingly  be  affirmed. 

March  26,  1946. 
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APPELLANT'S  REPLY  BRIEF. 


In  replying  to  appellee's  brief  appellant  will  only  deal 
with  such  features  as  seem  to  require  comment,  believing 
that  appellant's  theory  and  argument  of  the  case  were  fully 
expounded  in  its  opening  brief. 

I. 

Private  Carriage  Was  Involved  and  the  Contract  Be- 
tween the  Parties  Affords  a  Full  Defense  to  Ap- 
pellant. 

The  complete  answer  to  points  I  and  II  of  appellee's 
brief,  viz., 

I.  The  Carriage  of  Goods  by  Sea  Act  (loxcrncd  tlic 
Rights  and  Duties  of  the  Parties,  and  Ai)i)cllant 
Was  Liable  for  a  Breach  of  Such  Duties  ( pp. 
4-14). 


II.  Rven  if  the  Carriage  of  Goods  by  Sea  Act  Had 
Not  Been  Made  a  Part  of  the  Contract  of  the 
Parties,  Appellant,  Was  Nevertheless  Liable  for 
a  Breach  of  Its  Duties  as  Bailee  for  Hire  De- 
spite Paragrai)h  19  of  the  Charter  Party  (pp. 
15-23). 

is  that  the  carriage  was  private  and  the  parties  were  free 
to  contract  as  they  chose;  the  contract  was  the  charter 
party,  Form  104,  which  never  incorporated  the  Carriage 
of  Goods  by  Sea  Act  and  consequently  the  Act  does  not 
ai)ply  to  tlie  shipment  in  question.  The  argument  on  this 
score  is  found  at  pages  10-22  of  appellant's  brief  and  does 
not  require  repeating  at  length  here. 

The  situation  is  then  one  of  appellant  being  a  bailee  of 
goods  for  hire  under  a  written  contract,  i.  e.  the  charter 
party  made  betiveen  the  parties,  luhich  contract  governed 
their  respective  rights  and  liabilities.  There  is  a  vast  dif- 
ference between  a  simple  bailment  for  hire,  and  a  bailment 
for  liire  pursuant  to  a  written  contract,  for  the  reason 
that  it  has  been  the  law  for  some  hundreds  of  years  that 
the  parties  to  a  bailment  for  hire  may  contract  as  they 
choose  about  their  respective  rights  and  liabilities.  Thus, 
l)arties  to  a  i:)rivate  contract  of  carriage  may  agree  that 
the  carrier  shall  be  exem])t  from  liability  for  its  own  neg- 
ligence. Authorities  such  as  The  Fn,  154  Fed.  333  ( 2  C.  C. 
A.  1907),  cited  in  appellant's  brief  (pp.  15,  16)  and  cer- 
tain of  the  authorities  cited  by  appellee  like  Coninierciid 
Molasses  Corp.  v.  iXezv  York  Tank  Barge  Corp.,  314  U. 
S.  104.  Hi)  ]..  Ed.  89  (1941)  clearly  enunciate  the  rule. 
In  the  latter  case  the  Supreme  Court  of  the  United  States 
said  at  page  110  of  314  U.  S. : 

"Petitioner  apparently  does  nn{  challenge  the  dis- 
tinction   which    for    more    than    two   centuries    since 
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Cog^s  V.  Bernard,  2  Ld.  Rayni.  909,  92  Eng.  Reprint 
107,  supra,  has  been  taken  between  common  carriers 
and  those  whom  the  law  leaves  free  to  regulate  their 
mutual  rights  and  obligations  by  private  arrange- 
ments suited  to  the  special  circumstances  of  cases  like 
the  present.  Nor  do  we  see  any  adequate  grounds 
for  departing  from  it  now  or  for  drawing  distinctions 
between  a  private  bailment  of  merchandise  on  a  barge 
in  New  York  Harbor  and  of  goods  stored  in  a  private 
warehouse  on  the  docks.  Neither  bailee  is  an  insurer 
of  delivery  of  the  merchandise ;  both  are  free  to  stipu- 
late for  such  insurance  or  for  any  lesser  obligation, 
in  which  case  the  bailor  cannot  recover  without  proof 
of  its  breach.'' 

It  follows  that  there  is  no  liability  upon  appellant  if  the 
terms  of  the  charter  party  afford  a  defense  to  appellant. 
Paragraph  19  affords  such  defense. 

Before  discussing  paragraph  19  further  it  is  interesting 
to  note  that  a  late  decision,  Romano,  at  al.  v.  West  India 
Fruit  &  Steamship  Co.,  Inc.,  151  F.  (2d)  727  (5  C.  C.  A., 
decided  November  14,  1945),  is  a  very  recent  authority  on 
the  proposition  that  where  a  private  contract  of  carriage 
is  involved  the  bill  of  lading  is  merely  a  receipt  and  not  a 
contract.     The  Court  said  at  page  730: 

"The  owner's  reliance  on  Par.  12  of  the  bill  of  lad- 
ing, declaring  that  the  carrier  shall  not  be  charged 
with  deviation  under  conditions  there  set  out,  will  not 
at  all  do.  Tn  the  first  i)lace,  where  a  hill  of  lading 
is  issued  by  the  master  to  a  charterer  wlio  has  con- 
tracted for  the  full  cai)acity  of  the  ship,  llir  hill  ot 
lading  is  merely  a  receipt  and  not  a  contract,  and  its 
provisions  cannot  affect  or  modify  the  liability  of  the 
ship." 


Paragraph  19  { ciiiotcd  verbatim  at  [)3.ge  23  of  appel- 
lant's brief  and  at  pa^^es  10-11  of  the  appendix)  states 
that  the  vessel  ''shall  not  be  responsible  for  .  .  .  a)iy 
couscquoiccs  arisi)i(j  out  of  shipping  more  than  one  grade 
of  cargo:'  (Emphasis  ours.)  Let  us  examine  the  plain 
meanintr  of  these  plain  words  somewhat  more  closely.  The 
])rincipal  and  perhaps  the  only  ''consequence  arising  out  of 
s]iip])ing  more  than  one  grade  of  cargo"  coming  to  mind 
is  that  of  contamination.  The  very  thought  or  nature  of 
contamination  of  mixing  the  products  implies  in  itself 
negligence  or  carelessness  on  the  vessel  somewhere  along 
the  line.  Somebody  on  the  vessel  mistakenly  turns  or  opens 
the  wrong  valve  and  lo! — there  is  a  mess!  Commercially 
speaking,  gasoline  and  diesel  oil  do  not  mix  nor  do  any 
other  high  gravity  and  low  gravity  petroleum  products. 

Ai)i)ellant  wanted  to  protect  itself  in  the  event  of  any 
negligence  or  conduct  on  the  part  of  its  employees  or  the 
vessel  resulting  in  contamination  of  different  grades  of 
cargo  and  that  is  the  reason  such  provision  was  made  in 
paragraph  19.  If  but  one  grade  of  cargo  be  carried  it  can 
be  run  from  one  tank  to  another  and  from  one  pii)eline  to 
another  with  impunity;  but  when  more  than  one  grade  of 
cargo  be  carried  the  burden  on  the  carrier  is  very  much 
greater,  liaving  in  mind  the  complicated  system  of  valves 
and  pii)ing  on  a  Swan  Island  tanker  such  as  the  Egg  Har- 
bor.   C)ne  turn  of  the  wrong  valve  can  mean  a  catastroj)he. 

Tliere  is  no  conflict  between  the  plain  meaning  and  in- 
lent  of  i)aragrai)h  19  and  other  provisions  of  the  charter 
l)arty  as  suggested  by  appellee  in  its  brief  at  pages  22  and 
2?).  Para,L:ra])h  19  sini])ly  relieves  a]i[)ellant  ivo\^^  liability 
in  a  i)articiilar  situation  apt  to  occur  on  a  tanker  where 
more  than  one  grade  of  cargo  is  carried,  /.  c.  contamina- 
tion. Xor  does  it  follow  as  contended  at  page  18  of  ap- 
l)ellee's   brief    that    the    single    fact    that    more    than   one 
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product  is  carried  would  in  every  case  relieve  the  carrier 
from  liability  or  damage  to  either  product  no  matter  how- 
such  damage  occurred.  The  charge  in  this  case  through- 
out has  been  negligence  and  lack  of  due  diligence.  There 
is  no  charge  or  contention  that  appellant  wantonly  or  zvil- 
fiilly  contaminated  the  two  grades  of  cargo. 

11. 

Damages  Are  Limited  to  Contamination  Only  on  the 
S.  S.  Egg  Harbor,  if  Appellee  Is  Entitled  to  Re- 
cover. 

Appellee  claims  that  it  is  entitled  to  damages  for  con- 
tamination on  both  ship  and  shore  and  cites  a  number  of 
cases  which  may  be  referred  to  as  "fraudulent  sale"  cases. 
One  of  the  principal  cases  cited  is  Dushanc  v.  Benedict, 
120  U.  5.630,  30  L.  Ed.  810  (1887).  A  rag  dealer  sold 
a  quantity  of  rags  to  a  paper  maker  and  falsely  repre- 
sented that  they  were  clean  and  free  from  infection.  When 
the  rag  dealer  sued  to  recover  the  purchase  price,  a  de- 
fense was  set  up  for  damages  for  breach  of  plaintiff's 
agreement  to  sell  the  rags  free  from  infection.  It  further 
appears  from  the  context  of  the  case  that  the  rag  dealer 
knew  that  the  rags  were  to  be  applied  to  a  particular  pur- 
pose, i.  c.  making  paper.  The  Court  said  at  page  637  of 
120  U.  S.: 

"The  damages  recoverable  for  a  breach  of  war- 
ranty, or  for  a  false  representation,  include  all  dam- 
ages which,  in  the  contemplation  of  the  ])arties.  or  ac- 
cording to  the  natural  or  usual  course  of  things,  may 
result  from  the  wrongful  act.  For  instance,  if  a  man 
sells  hay  or  grain  for  the  purpose  of  being  \l'(\  to 
cattle,  or  such  as  is  ordinarily  used  to  feed  catllc,  and 
it  contains  a  substance  which  poisons  the  buyer's 
cattle,  the  seller  is  responsible  for  the  injin-y.  I'rcnch 
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V.  Mr.ino-,  102  Mass.  132:  Wilson  v.  Dnnvillc,  4  L. 
R.  Ir.  249.  and  6  L.  R.  Jr.  210.  So,  if  one  sells  an 
animal,  warrantinj^  or  representing  it  to  be  sound, 
which  is  in  tact  infected  with  disease,  he  is  resixmsible 
for  the  damages  resulting  from  a  communication  of 
the  disease  to  the  buyer's  other  animals;  either  in  an 
action  of  tort  for  the  false  representation  (Mullett  v. 
Mason,  L.  R.  1  C.  P.  559;  Jeffrey  v.  Bigelow,  13 
Wend.  5 IS;  I^'aris  v.  Lewis,  2  B.  Mon.  375;  Sherrod 
V.  Langdon,  21  I(nva,  518;  Marsh  v.  Webber,  16 
Minn.  418)  ;  or  in  an  action  on  the  warranty,  either 
in  tort  (Packard  v.  Slack,  i2  Vt.  9;  Smith  v.  Green, 
1  C.  P.  D.  92),  or  even  in  contract  (Black  v.  Elliott, 
1  Fost.  &  Fin.  595.  See  also  Randall  v.  Xewson,  2 
W.  B.  D.  102)." 

Of  similar  import  are  the  animal  cases  like  Marsh  z\ 
Webber,  16  Minn.  375  (1871)  and  Jeffrey  v.  Bigelow,  13 
Wend.  518  (1835)  cited  in  the  quotation  above  from 
DusJiaiie  v.  Benediet.  These  cases  are  distinguishable  from 
llic  case  at  bar  in  that  a  fraudulent  sale  was  involved  and 
the  context  of  the  decisions  shows  that  the  seller  sokl  with 
knowledge  of  the  i)tirp()se  for  which  the  goods  were  to  be 
used. 

'I'he  case  of  Dazns  v.  Clement  Grain  Co.,  251  S.  W.  545 
(Tex.  Civ.  Apj).  1923)  involved  a  claim  for  damage  to 
.some  hay  in  a  box  car.  Part  of  the  hay  was  ruined  by 
water  ccnning  in  through  a  leaky  roof  and  the  rest  of  the 
hav  in  the  car  was  damaged.  Tliis  case  presents  a  picture 
where  damage  occurred  t(^  tlie  hay  on  a  partial  tf)tal  basis 
and  a  partial  basis  wliik'  all  in  the  control  of  the  carrier 
and  is  tluis  distingnishable   from  the  case  at  bai . 

Aj)pellee  also  cites  the  recent  case  of  Arnico  Iiiferna- 
tioual  Corp.  r.  Rederi  A/B  Disa,  151  F.  (2d)  5  (2  C.  C. 
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A.  1945).  A  careful  reading  of  that  case,  it  is  respect- 
fully submitted,  will  show  that  in  discussing  damages  it 
went  off  on  the  question  of  burden  of  proof.  Iron  plates 
were  discharged  from  the  vessel  at  Buenos  Aires,  loaded 
onto  railroad  cars,  and  the  railroad  carried  them  a  short 
distance  to  a  warehouse  where  they  were  stacked.  The 
Court  said  at  page  9: 

"Since  there  is  nothing  to  charge  the  consignee  until 
the  plates  were  stacked  in  the  warehouse,  and  since 
some  part  at  least  of  the  damage  to  the  plates  from 
holds  numbers  one  and  two  probably  occurred  during 
that  time,  the  ship  failed  to  prove  how  murk  of  the 
damage  was  caused  by  any  negligence  chargeable  to 
the  consignee.  That  alone  is  enough  to  charge  her 
all  the  damage."     (Emphasis  ours.) 

In  the  case  at  bar  it  is  very  definite  what  damage  oc- 
curred on  shore  and  what  occurred  on  the  ship.  There  is 
no  area  of  uncertainty  as  in  the  Annco  case,  which  uncer- 
tainty put  the  loss  on  the  ship  because  it  could  not  i)r()ve 
otherwise. 

Paragraph  7  of  the  charter  party  provided  in  part  as 
follows : 

"7.  Pumping  In  and  Out. — The  cargo  shall  be 
pumped  into  the  Vessel  at  the  expense,  risk  and  i)eril 
of  the  Charterer,  and  shall  be  pumped  out  of  the  I'es- 
sel  at  the  expense  of  the  Vessel,  but  at  the  risk  and 
peril  of  the  Vessel  only  so  far  as  tlie  Vessels  perma- 
nent hose  eonneetions,  where  delivery  of  the  ear  go 
shall  be  taken  by  the  Charterer  or  its  Consignee. '' 
(Emphasis  ours.) 

Ap])ellant  contends  that  as  a  matter  of  eontraet  between 
the  parties,  liability  for  any  damage  terminated  once  the 
cargo  went  over  the  side;  paragraph  7  was  intended  to 


limit  damages  in  the  cveni  liability  were  established  to 
the  cargo  on  board  the  sir']).  The  reason  is  clear — the 
vessel  had  no  control  over  anything  that  transpired  once 
tlie  cargo  went  over  its  side  and  it  is  respectfully  submit- 
ted that  a  reasonable  construction  of  paragraph  7  as  tJic 
contract  bctzccoi  the  parties  impels  the  conclusion  that 
damages  are  to  be  limited  to  those  occurring  on  board  ship 
in  the  event  liability  be  established. 

Appellant  was  neither  overstating  anything  nor  being 
ethereal  nor  figurative  in  its  reference  to  and  example  of 
the  "(lire  consequences"  of  charging  appellant  for  dam- 
ages to  contents  already  in  the  shore  tanks  if  liability  be 
established.  IVe  have  such  a  dire  consequence  right  in  this 
case.  (SI 40  barrels  of  gasoline  were  contaminated  on  the 
Egg  Harbor.  11,339  barrels  of  uncontaminated  gasoline 
were  stated  by  appellee  to  be  in  shore  tank  62.  Aj)pellee 
wants  damages  for  both,  the  contents  of  shore  taiik  62 
beimj  139  per  cent  more  than  the  contaminated  8140  bar- 
rels on  the  z'essel.  It  might  just  as  well  have  been  200  per 
cent  more,  300  per  cent  more,  or  500  per  cent  more — it  is 
simply  a  matter  of  degree.  It  could  even  be  far  worse 
with  (liescl  oil  which,  according  to  Mr.  Kilbourn,  is  far 
more  easilv  contaminated  than  gasoline. 

Ap])C'llee  says  that  a])])ellant  '\  .  .  had  every  reason 
to  foresee  the  possibility  that  u]^on  arrival,  such  ]iroducts 
would  be  discharged  into  shore  tanks  which  already  con- 
tained like  ])roducts"  (p.  26).  What^s  fair  for  one  is  fair 
for  two,  and  accordingly,  a])])ellee  had  every  reason  to 
foresee  the  i)ossibility  that  there  might  be  s(Mne  contamina- 
tion on  hoard  the  \essel.  ///  addition,  howc'c'cr,  as  far  as 
appellee  is  C(^}icerned,  it  was  the  one  wh(^  had  the  sole  con- 
trol over  the  products  once  they  left  the  ships'  side  and  it 
was  the  only  one  who  loiezi'  where  they  were  going  and 
zcho  could  do  ivith  them  as  it  pleased.    Appellant  respect- 
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fully  submits  that  if  both  appellant  and  appellee  are 
chargeable  with  foreseeing  the  possibilities  above  men- 
tioned, appellee  additionally  having  the  sole  control  over 
the  handling  of  the  products  once  they  left  the  ship's  side, 
the  loss  and  any  damage  to  the  contents  of  shore  tanks 
should  fall  on  appellee. 

Conclusion. 

The  parties  were  free  to  contract  as  they  wished.  They 
contracted  for  the  carriage  of  more  than  one  grade  of 
cargo.  The  grades  became  mixed  somehow  but  in  all 
events  through  no  wilful  or  wanton  act  of  appellant.  The 
resulting  situation  was  clearly  a  "consequence  arising  out 
of  shipping  more  than  one  grade  of  cargo"  for  which  ap- 
pellant was  not  responsible  under  paragraph  19  of  the  con- 
tract. 

The  decree  should  be  reversed. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney, 

Robert  E.  Wright, 

Assistant  United  States  Attorney, 

LiLLicK,  Geary,  McHose  &  Adams, 
Augustus  F.  Mack,  Jr., 

Proctors  for  Appellant. 
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INTRODUCTORY  STATEMENT. 

TJiis  Coiii-t  rcMiuested  a  iiienioranduiii  of  authorities  with 
respect  to  its  admiralty  jurisdiction  of  the  damage  to 
appellee's  pioducts  in  the  shore  tanks.  Appellant  has 
submitted  a  memorandum  in  wliich  it  attemi)ts  to  split 
appellee's  case  into  two  causes  of  action,  one  in  contract 
and  one  in  tort. 

Aijpellant  is  cleaily  in  eri'or  in  stating-  that  appellee's 
case  is  c()nij)rised  of  two  (•aus(\s  ol'  action.  Tlie  libel,  as 
amended,  (:j-(),  22-2:5,  42)*  sets  rortii  but  one  cause  of 
action    for  a   breach   oi'  the  contract   of  carria.s^-e  and,  as  a 


•Numhors  in  i)Mrt>iith('sis.  unlcs-s  (tthei'wisc  noted,  i-ofcr  to  pages 
of  the  Apostles  on  Appeal. 


result  of  that  hrcacli,  allc.i^cs  that  (a)  ai)p('n('e's  car.i^o  on 
tlio  ship  was  oontaminated  and  (I))  the  contents  of  ap- 
pellee's shni-e  tanks  were  eoiitaniinated.  Tlie  cause  of 
action  relied  u})()n  by  appellee  to  establish  appellant's  lia- 
bility arose  o//  the  sJd/j,  and  all  the  dania^^es  sought  are 
tliose  which  i-esulted  I'loin  this  breach  of  contract,  and 
which,  from  the  circumstances,  were  within  the  reasonable 
c()ntemj)lation  of  the  parties. 

In  this  case  appellee  could  maintain  its  action  either  for 
breach  of  the  contract  of  carriage  or  for  a])pellant's  tor- 
tious act  in  nei;li^n'ntl\  conmiini^lin^  the  car<(()  on  discharge 
and  negligently  failing  to  furnish  a  seaworthy  sliip.  Aj)- 
pellee  chose  to  proceed  on  breach  of  the  contract  of  car- 
riage. llowev(M-,  as  we  will  point  out,  regardless  of  the 
form  of  action,  the  damages  suffered  by  appellee  would 
include  those  resulting  I'l'om  the  contamination  of  the 
pioducts  in  the  shore  tanks,  and  such  damages  would  he 
within  the  achniialtv  JuriMlictir)n  of  this  Court. 


THE  PRESENT  SUIT  IS  BASED  ON  A  CONTRACT  OF  CARRIAGE 
WITHIN  ADMIRALTY  JURISDICTION.  AND  THIS  COURT 
HAS  JURISDICTION  TO  AWARD  ALL  PROVABLE  DAMAGES 
RESULTING  FROM  A  BREACH  OF  THAT  CONTRACT;  AND 
THE  LOCALITY  WHERE  THE  DAMAGE  OCCURRED  IS  IM- 
MATERIAL. 

Pai-agiaj)h  7  ol'  the  libel  (4,  '))  sets  foi'th  that  aj)])ellee 
entered  into  an  agreement  with  appellant  under  whicli 
appcMant  agreed  to  cari-y  the  cargo  se|)aratel\  and  in  good 
oidei'  and  condiiion  and  unload  it  at  the  destination;  and 
paragiai)h  1»,  as  amended    (22,  23),  alleges  that   appellant 


**not  re^'anliii<x  their  duty  in  that  resjX'ct  7inr  the  promise 
and  luulertahhu)  aforesaid,"  did  not  convey  or  (hdiver  tlie 
cargo  in  tj:()()d  order  and  condition,  'M)ut  on  the  contrary 
failed  to  exercise  (hie  dili<z:ence  to  make  said  vessel  sea- 
worthy, *  *  *  and  railed  to  properly  or  carefully  load, 
handle,  stow,  carry,  care  for  or  dischar^i^e  said  cartj^o,"  as  a 
result  of  which  the  cai-go  became  contaniinatcMl  and  when 
delivered  a  portion  thereof  was  discharged  into  a  tank 
containing  uncontaminated  diesel  furnace  oil,  thereby  con- 
taminating this  oil,  and  a  ])oition  thereof  was  discharged 
into  a  tank'  containing  uncontaminated  gasoline,  thereby 
contaminating  this  gasoline.  The  further  allegations  are 
that  from  the  circumstances  appellant  could  reasonably 
have  understood  that  the  cargo  would  be  received  in  shore 
tanks  already  pai-tly  full  and  that  by  reason  of  the  con- 
tamination of  the  cargo  and  tlie  products  in  the  tanks, 
appellee  suffered  damage. 

It  is  clear  that  the  action  is  based  on  breach  of  the  con- 
tract of  cariiage  and  not  on  a  tort.  There  is  no  allegation 
of  negligence  in  the  libel,  as  amended.  (See  Pilisbnrii  Flour 
Mills  Co.  V.  Interlake  S.S.  Co.  (W.l).,  N.Y.),  'A6  V.  (2d) 
390,  31)1.)  It  is  axionuUic  that  actions  on  contracts  of 
carriage,  whether  under  charter  ])arty,  bill  of  lading, 
or  both,  ai'e  within  the  admiralty  Jurisdiction  of  this  Court. 

Morewood  et  al.  r.  PJnequisf^  (i4  I'.S.  (23  How.)  4f)l  ; 

Matsov  Navirjafioii  Co.  r.  U.S.,  284  T.S.  352,  358; 

Armour  <C'  Co.  r.  Ft.  Morr/au  S.S.  Co.,  270  U.S.  253, 
259; 

Benedict  on  Admiralty,  Otli  hid.,  \'ol.  1,  p.  282. 

Any  allegations,  evidence  or  arguments  which  may  have 
sounded  in  tort  in  this  case  were  merely  descriptive  of  the 


iiianiK'i-  ill   wliicli  appellant   Tailed  to  perronn  its  contract 
and  did  not  change  tlie  suit  into  a  tort  action. 

Pacific  Coast  S.S.  Co.  r.  Bamroft-Whltneif  Co.  (9th 
C.C.A.),    ?>4    Vi'd.    180,     1!)4     (reversed    on    other 
grounds,  ISO  T.S.  41)): 
DifhtKir  r.  Frcdet  ich-  Shirr  Confrdctinf/  Co.  (2d  CC. 
A.),  1^4!)  Fed.  4:^7,  439. 

I^'roni  the  record  it  is  apparent  that  the  case  was  tried 
and  judgment  rendei'ed  on  the  basis  ol'  a  breach  of  tlie 
contract  of  carriage,  and  that  the  damages  assessed  were 
those  which  resulti^l  from  the  bieach  and  whicli,  from  the 
circumstances  and  the  experience  of  the  parties  at  the  time 
tlie  contract  Avas  entered  into,  were  within  tlie  reasonable 
contemplation  of  the  parties.  (See  opinion  of  the  District 
Court,  oJ-oT.)  In  this  regard  the  District  ('(jurt,  al'ter 
referring  to  a  clause  ol"  the  charter  ])arty  ])r()viding  that 
damages  foi*  breach  ihereol'  siiall  include  all  provable  dam- 
ages, states  (37) : 

^'Thus,  the  damage  to  the  oil  in  the  storage  tank  henui 
jjrordhle  r/.v  a  breach  of  flic  iDidrrtakin/f  of  the  carrier, 
[)aragrai)h  7  should  not  be  so  construed  as  to  limit 
recovery  as  provided  in  said  i)aragraph  34"  (emphasis 
ours). 

Since  the  action  for  breach  of  this  contract  of  carriage 
is  clearlx  within  the  admiialty  jurisdiction  of  this  Court, 
it  follows  that  this  Court  is  em})owered  to  dispose  of  all 
matters  aii>ing  out  of  the  contract  and  all  damages  suffered. 
This  Court,  in  the  case  of  ('ni(ni  /•'/>//  Co.  r.  Erickson  (f)th 
C.C.A.),  L'3:)  ^^•d.  38.')  (allirmed  lM8  I'.S.  308),  (pioted  the 
Jol lowing  apt  language  in  its  opinion  (p.  38())  : 


*Mn  Cliurch  v.  .Shelton,  2  Cart.  271,  274,  Fed.  Cas. 
No.  2,714,  Judge  Curtis  said  that,  the  contract  })eing 
maritime,  the  admiralty — 

'will  proceed  to  inquire  into  all  its  breaches,  and  all 
the  damages  suffered  therehij,  howevei-  peculiar  they 
may  ))e,  and  whatever  issues  they  may  involve'  '' 
(emphasis  ours). 

And  as  was  said  by  the  court  in  Rice  v.  Charles  Dreifii^ 
Co.  (2d  C.C.A.),  96  F.  (2d)  80,  jurisdiction  in  admiralty 
depends  (p.  83)  *'*  *  *  upon  tlie  cause  of  suit  which  libelant 
brings  before  the  court;  if  that  be  once  maritime,  the 
court  may  dispose  of  it  completely  without  the  need  of  any 
other  suit  in  the  same,  or  any  other  court;  *  *  *" 

AVhat  appellee  seeks  to  recover  is  damages  for  breach 
of  a  contract  of  carriage.  This  Court,  in  assessing  dam- 
ages, will  api)ly  the  rule  of  Hadley  v.  Baxend<ile  (18r)4), 
23  L.J.,  Kx.  17!),  and  include  all  the  loss  suifered  which 
was  properly  provable  as  a  result  of  this  breach  of  a  mari- 
time contract.'  Whether  some  of  this  damage  occurred 
ashore  is  innnaterial  so  far  as  the  jurisdiction  of  the  court 
is  concerned.  Achniralty  courts  constantly  award  damages 
which  occur  on  shore  for  the  breach  of  a  maritime  obliga- 
tion.- 


' Aullioritit's  that  such  damage  was  within  the  reasonable  con- 
teinplalioii  ul'  the  |)arties  arc  set  forth  in  Ai)i)ellw's  Briei",  pages 
25-33. 

-Some  examples  are: 

(1)  ]\iainteiiaiiee  and  eure,  a  maritime  oi)ligatioii,  eovers  in- 
juries incurred  ashore. 

Aguilar  v.  Stamlard  Oil  Co,,  3'18  U.S.  724; 
The  lUtsy  Ross  (Dth  C.C.A.),  145  F.  (2d)  688. 

(2)  liepairs  to  a  shij)  while  in  dry  dock  or  upon  land  are 
within  admiralty  jurisdiction  l)eeause  the  eontraot  for  such  rcpaii-s 
is  a  maritime  ohligation. 

North  Pac.  S.S.  Co.  v.  Hall  Bros.  Co.,  249  U.S.  119. 
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Tho  court  in  the  case  of  Arnico  h}ternafi())i(il  Corpora- 
fif>H  I  .  Rrden  A/Ii  Disa  (2<1  CCA.),  IT)!  F.  (iM)  T),  cited 
in  Ai)|)elleeV  l>rier,  })a,i;es  27-28,  assessed  dania<j:es  to  the 
iion  i)lates  wliich  weic  injured  al'tej-  hein^^  discharged  from 
the  vessel  ou  llic  irround  that  the  damages  occurrin.ii:  ashore 
resulted  from  a  maritime  transaction.  1lie  court  states 
(p.  8)  tliat  **the  (hima.ire  which  did  happen  aslioi'e  was  the 
dii-ect  result  of  tlie  negligence  of  the  sliip  while  the  plates 
were  on  board."  in  other  words,  the  negligent  breach  of 
the  maritime  contract  was  the  direct  cause  of  the  damage 
suffered  after  the  iron  plates  were  discharged  and  on 
shore. 

A})j)ellant's  contention  that  its  liability  ended  at  the 
ship's  rail  has  already  been  rejected  by  the  district  court 

(3)  Damajros  for  failure  to  carry  <roods  such  as  expenses  of 
holdinji-  mMuls  on   shoi-c   have   In'on   allowcMJ. 

Roitcrdmnschc  Uoijd   v.  Gosho  Co.   (9th  C.C.A.),  298  Fed. 
44.S,  certiorari  denied  20H  U.S.  621. 

(4)  Vov  purposes  of  adniirahy  juri.sdietion  the  carriage,  of 
lifoods  includes  tlie  disehaiue  even  thou<z:h  that  may  include  acts 
performed  ashore. 

The  Milwaukee  Bridge   (S.l).,  N.V.),  291  Fed.  711. 

(5)  This  mav  include  stoiayc  at  the  end  of  the  cari-ia!i:e. 
/WV//J.S-   r.'New    York  d-   r.S.S.   Co,    (8.D..  N.Y.),   14.1   Fed. 

S41. 
(t>)      And   stora^-e  ashore   made  necessary   as   a    I'csult    of  car«j:o 
eonlamination  is  a   |)i'()j)er  item  of  dama»re. 

Philippine  Refiiiiiu/  Corponiiion  r.  I'niffd  Sfities  (E.I)., 
N.Y.),  33  F.  (2d)  974:  affirmed  41  F.  i2d)  1010. 
(7)  FiVeJi  thou»rh  an  action  for  damaj^c  to  a  dock  could  not  he 
maintained  in  admii-alty,  whei-e  the  dock  owner  hroujjht  suit  at 
i.iw  amiinst  a  towin«„^  company  operatin*::  the  ves.sel  at  the  time,  the 
admiralty  court  took  Jm-isdiction  to  a  sej)arate  suit  by  the  towinir 
company  airainst  the  vessel  based  on  \hv  towing  contract  under 
which  the  vessel   indenuiified  the  tu«z:  owner  fi'om  such  claims. 

Mor(n\  Toiciuf/  d'  Tr(n\s)>()rtiitio)\  Co.  r.  Viiited  States  (S.I).. 
N.V.).  r)()  F.  Supi).  104. 
To  the  siime  effect  : 

Me>rai\    Towincj  c("    T.  Co.    v.   yarifia:io}n    Libera    Triesti)W, 
S.A.  (2d  C.C.A.),  92  F.  (2d)  37. 


in  tliis  Ccuse  (see  supra,  p.  4j  and  by  the  court  in 
Armco  hitemutional  Corporation  r.  Rederi  A/B  Disci, 
supra,  which  states  (p.  8) :  ''We  know  ol"  no  autliority  that 
liability  For  the  consequences  ol*  such  negligence  ends  when 
the  car<^()  <^-oes  over  tlie  rail,  and  such  a  (h)ctrine  would  be 
absurd  to  the  last  degree."  True,  the  delivery  ot*  the  cargo 
was  complete  at  this  point.  However,  prior  to  the  delivery, 
while  the  cargo  was  still  at  the  risk  and  responsi])ility  of 
appellant,  it  had  been  contaminated.  The  cause  of  action 
had  arisen  before  delivery,  some  damage  had  occurred,  and 
discharge  over  the  ship's  rail  did  not  exonerate  appellant 
from  the  further  consequences  proximately  resulting  from 
its  breach  of  contract. 

We  submit  that  the  contamination  ol*  appellee's  ])roducts 
in  the  shore  tanks  was  a  proximate  result  of  the  breach 
by  appellant  of  the  maritime  contract  ol"  cari'iage,  that 
the  damages  suffered  thereby  were  within  the  reasonable 
contemplation  of  the  parties,  and  that  the  entire  matter 
of  damages  is  within  the  admiialtx'  juiisdictiou  of  this 
Court. 


n. 

EVEN  IN  TORT  ACTIONS,  ADMIRALTY  WILL  AWARD  DAMAGES 
OCCURRING  ON  LAND  WHICH  ARE  A  PROXIMATE  RESULT 
OF  THE  MARITIME  TORT. 

KiVeu  had  this  action  been  brou.uht  in  toit,  the  a<lniiialt>' 
court  would  have  had  jurisdiction  of  the  damage  occurring 
to  the  products  in  the  shoic  tanks.  The  .jurisdiction  would 
result  because  the  court  would  mcicly  be  assessing  dam- 
ages i)r()xiinately   resulting  from  a  maritime  tort,  and   the 
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fact  that  a  jjortioii  of  tlic  (laiiia'::('s  sutTcrcMl  occurred  on 
land  would  not  oust  Juiisdiction.  The  tort  was  complete 
when  the  two  ])roducts  carried  were  mingled  on  the  vessel; 
it  was  a  nuiritinie  tort,  and  the  court  sitting  in  adniii-alty 
would  ha\'e  Juiisdiction,  not  only  of  the  daniaire  occurrin<r 
on  the  vessel,  hut  also  of  all  damage  })r()xiniately  resulting 
from  the  tort,  wherever  such  dania<j:e  may  have  occuri-ed. 

In  77/ r  Adninal  J^e()})hes^  2\)'^  T.S.  (14! ),  a  passenger  wai5 
injured  when  he  fell  to  the  dock  from  a  defectively  ngged 
gangplank.  The  court  lield  that  the  gangplank  wa*s  part  of 
the  vessel  so  that  the  locality  was  maritime  and  the  cause 
of  action  arose  from  a  breach  of  duty  owing  him  while  still 
on  the  ship;  hence  admiralty  had  jurisdiction.  The  fact 
that  the  ultimate  injui-y  occurred  on  tlu^  dock,  i.e.,  land, 
was  held  to  he  inmiaterial,  the  Su])]'eme  Court  citing  tlie 
I'ollowing  language  from  The  Strabo  (2d  C\C\A.),  {)8  Fed. 
iH)8,  1000: 

**The  cause  of  action  oiiginated  and  the  injury  had 
couuuenced  on  the  ship,  the  consunuuation  sonu^where 
being  inevital>le.  It  is  not  of  vital  im])ortance  to  the 
admii-altx'  jurisdiction  whethei-  the  injury  culmiiu\te(l 
on  the  stringpiece  of  the  whai-f  or  in  the  walei'." 

Likewise,  in  Minnie  v.  Fori  Hn.ron  Co.,  2}).")  T.S.  ()47,  th(» 
Supreme  Court  h(dd  that  the  claim  of  a  longshoreuuin, 
swe])t  from  the  deck  of  a  vessel  upon  a  wharf  whei'e  he  was 
hurt,  came  within  the  admiralty  jui'isdiction,  stating  that 
it  was  the  blow  received  on  the  vessel  in  navigable  water 
which  gave  rise  to  the  cause  ol'  action  and  the  mai'itime 
chajacter  of  the  cause  of  action  was  not  altered  by  the 
fact  that  the  man  suffered  the  injury  (ni  land. 


See  also 

Thi>  Shangho  (9th  (\C.A.),  88  F.  (2d)  42;  certiorari 
denied  301  U.S.  705. 

In  tlie  case  ])er()re  tliis  Court  the  same  rule  wouhl  a[)ply. 
The  contamination  of  the  car^o  on  the  vessel  in  navigable 
waters  gave  rise  to  a  cause  of  action  for  a  maritime  tort. 
The  maritime  character  of  the  cause  of  action  ])eing  com- 
plete, it  is  not  of  ini])()rtance  to  admiialty  jurisdiction  that 
a  part  of  the  damage  suffered  and  proximately  resulting 
from  the  maritime  tort  occui'i'ed  on  land. 

The  numerous  cases  where,  although  the  negligent  act 
occurred  on  navigable  waters,  the  cause  of  action  of  the 
complaining  party  did  not  arise  until  damage  occurred  on 
land  are  not  in  point.  The  Plymouth,  70  U.S.  20,  cited  by 
appellant,  is  such  a  case.  It  was  not  until  the  fire  reached 
the  dock  that  the  libelant's  cause  of  action  in  that  case 
arose,  and  therefore  the  tort  was  nonmaritime  in  locality. 
Contrast  that  case  with  The  Admiral  Peoples,  su])ra,  where 
the  libelant's  cause  of  action  was  complete  on  the  gang- 
plank, and  the  consequential  damages  occurred  on  the  dock 
and  the  distinction  l>ecomes  })lain  between  a  maritime  tort 
with  consequential  damages  occurring  ashore  and  a  non- 
maritime  tort  which  arose  on  shore. 


in 


THE  QUESTION  OF  THE  AMOUNT  OF  DAMAGES  AWARDED  IN 
THIS  CASE  SHOULD  NOT  AFFECT  THE  AMOUNT  OF  ATTOR- 
NEY'S FEES  AWARDED. 

The  (|U('sti()n  of  the  icasonableness  of  tlic  attorney's 
lees  awarded  by  the  district  court  in  this  case  has  already 
been  ar<z:ued  in  the  lii-iet's  heretofore  WUh]  with  this  (V)urt. 
Assuniint;  as  we  must  that  the  district  court  in  awarding; 
the  sum  did  so  on  tlie  l)asis  of  what  were  the  reasonal)le 
value  of  the  services  rendered  in  the  case,  it  is  difTicult  to 
see  the  relevancy  of  ap})ellee's  argument  that  the  amount 
of  fees  shouhl  he  i*(Mluced  if  the  judpnent  is  reducc^l.  Cer- 
tainly the  reasonable  value  oF  these  services  has  not  been 
diminished  in  any  way,  and  it'  tlie  award  is  a  ])roper  item 
of  dama^tce  under  the  charter  })arty,  the  amount  thereof 
does  not  depend  on  whether  the  dama<^es  recoveied  in  the 
action  are  i*educed  upon  appeal  for  some  reason. 

DatcHl,  June.'),  1946. 

l^AWLKR,  Fklix  &  Hall, 
John  M.  Haj.l, 
PiLLsBriiv,  Madison  &  Sutro, 
Fkllx  T.  Smith, 
John  A.  Sutro, 

Proctors  for  Appellee. 


